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GOMMONWEAI/EH  V.  BaIJ>WIN. 

p  Watm,  5A.] 

ObmnxmnuLiB  has  Suocexdkd  to  so  Much  or  thi  Pbibrooativ  d  tiM 

ki^g  as  belonged  to  him  es  parens  patrim, 
OmonmwEAirrH  is  vov  Bouicd  bt  a  Statdtb  LmiTaro  Lmre  of  Judg* 

neate  to  «  certain  period,  if  not  named. 
OramoirwxALTH  is  th«  Real  PLAnmFF,  whxrb  the  Trxasubxr  Bam 

and  reooven  judgment  for  its  nee. 
iuwnaan  is  Final  aitd  Cohsita'utjbb  a  Likk,  which  is  confessed  for  a 

**mun  to  be  liquidated  by  attorneys,"  thon^  nerer  liquidated. 

Afpkal  from  a  decree  of  the  common  pleas  of  Alleghany 
county,  appropriating  the  proceeds  of  a  sale  of  Baldwin's 
realty.  The  question  was  whether  a  certain  judgment  confessed 
by  Baldwin,  for  a  '*  sam  to  be  liquidated  by  attorneys"  on  April 
6,  }816,  in  an  action  of  debt  for  a  certain  sum  brought  in  the 
name  of  *'The  treasurer  for  the  use  of  the  commonwealth," 
eonstitnted  a  lien  upon  the  defendant's  realty,  the  sum  never 
baying  been  liquidated,  and  whether  such  lien  had  been  lost  by 
lapse  of  time. 

T.  B.  Dallas  and  Boss^  for  the  appellant. 

Brackenridge^  contra. 

By  Court,  Oibsoh,  0.  J.  In  a  monarchy,  the  exemption  of 
the  sovereign  from  the  operation  of  statutes  in  which  he  is  not 
named,  is  founded  in  prerogative;  and  hence  it  is  supposed  that 
no  such  exemption  can  be  claimed  for  a  sovereign  constituted 
of  the  people  in  their  collective  capacity.  It  is  certain,  that  so 
much  of  the  prerogative  as  appertained  to  the  king  by  virtue  of 
his  dignity,  is  excluded  by  the  nature  of  our  government,  whiob 
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possesses  none  of  the  attributes  of  royalty;  but  so  much  of  ii 
as  belonged  to  him  in  the  capacity  of  parens  patricB,  or  universal 
trustee,  enters  as  much  into  our  political  compact  as  it  does 
into  the  principles  of  the  British  constitution.  Why  should  it 
not  do  so  peculiarly,  where  the  maxim  salus  populi  is  the  pre- 
dominant principle  of  a  government,  to  whose  operations  and 
well  being  the  prerogative  is  as  essential  as  to  those  of  a  mon- 
archy? The  necessity  of  it,  in  regard  to  statutes  of  limitation^ 
is  peculiarly  apparent.  The  business  of  eyery  government  is 
necessarily  done  by  agents,  chosen,  in  a  republic,  by  the  people, 
it  is  true,  but  still  no  more  than  agents,  and  chosen  certainly 
with  no  greater  attention  to  the  qualification  of  vigilance,  than 
are  the  agents  of  an  individual,  whose  utmost  care  in  the  choice 
of  them  is  excited  by  the  interest  which  he  has  directly  in  th» 
event;  and  the  frequency  of  miscarriage  in  any  business,  man* 
aged  even  by  these,  need  not  be  pointed  oat.  There  is  a  per- 
petual tendency  towards  relaxation,  where  exertion  is  not 
invigorated  by  the  stimulus  of  private  gain;  and  this  is  the 
greater  where  the  functions  of  the  officer  are  to  be  performed, 
not  under  the  supervision  of  an  employer  immediately  con- 
cerned, but  before  the  eyes  of  those  who  have  no  other  interest 
in  the  business  than  the  remote  stake  which  they  have  in  the 
pubHo  prosperity.  To  some  extent,  therefore,  and  in  proportion 
to  the  want  there  happens  to  be  of  systematic  accountability  in 
the  respective  departments,  remissness  of  its  ministers  will  be 
found  in  eveiy  government;  and  it  is  a  principle,  not  only  of 
great  practical  value,  but  of  the  first  necessity,  that  the  legisla- 
ture shall  not  be  taken  to  have  postponed  a  pubUo  right  to  that, 
of  an  individual,  unless  such  an  intent  be  manifested  by  explicit 
terms  (as  it  has  been  in  the  order  of  paying  a  decedent's  debts)^ 
or  at  least  by  necessary  and  irresistible  implication. 

In  the  United  Slates  v.  Kirkpairick,  9  Wheat.  720,  and  the 
United  States  v.  Vanmndt,  11  Id.  184,  it  was  ruled  that  the  lachet 
of  the  public  officers,  however  gross,  does  not  discharge  a  surety 
from  an  official  bond;  and  the  principle  of  these  cases  was 
again  recognized  in  Dox  v.  The  Postmaster-general,  1  Pet.  S.  0. 
826.    In  the  construction  of  statutes  of  limitations,  this  sal 
utary  principle  has  been  retained,  I  believe,  by  the  courts  of 
all  our  sister  states;  at  least,  I  have  not  found  a  decision  by 
any  of  them,  inconsistent  with  it,  while  by  many  it  has  been 
distinctly  asserted.    It  was  thus  held  in  Weatherhead  v.  Bledsoe^ 
2  Tenn.  352.     In  Kentucky,  the  distinction  which  I  have  in- 
timated, has  been  taken  between  the  prerogative  which  relates- 
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to  {he  goyemment  and  that  which  relates  to  the  person  of  the 
king;  by  reaon  of  which,  the  state  was  held  not  to  be  barred  in 
a  personal  action  by  a  statute  in  which  it  was  not  named :  Com- 
momoeallh  v.  McOowan,  4  Bibb.  62  [7  Am.  Dec.  737].  In  the 
case  of  Nimmo  ▼.  The  Commonwealth,  4  Hen.  &  M.  57  [4 
Am.  Dec.  488],  it  is  said  that  the  English  maxim,  nullum  tern- 
pus,  has  been  adopted  in  Virginia;  and  that  statutes  of  limita« 
tions  do  not  extend  to  the  commonwealth  in  civil  suits,  not 
founded  on  any  penal  act  in  which  the  commencement  of  the 
action  is  expressly  limited,  on  which  principle  it  was  deter- 
mined that  no  length  of  time  bars  the  commonwealth  from 
having  execation  of  a  judgment,  or  subjects  her  to  the  neces- 
aty  of  suing  out  a  scire  faciaa.  The  same  principle  ruled  the 
cause  in  Eemp  v.  The  CommonwecUth,  1  Hen.  &  M.  85,  which 
was  the  case  of  a  personal  demand  prosecuted  by  motion — a 
mode  peculiar  to  Virginia,  and  there  are,  I  believe,  other  de- 
dsions  to  the  same  effect  in  that  state.  In  Maryland,  the  doc- 
trine is  distinctly  asserted  in  Oheny  y.  Binggold,  2  Har.  &  J. 
87;  EM  T.  GiUinga,  Id.  112;  Stetoart  v.  Hmm,  3  Id.  531,  and 
perhaps  some  other  cases;  as  it  is  in  New  York,  in  the  People 
V.  OiOeri,  18  Johns.  227;  and  Wilcox  qui  tarn  v.  FUch,  20  Id. 
472.  In  StoughUm  v.  Baker,  4  Mass.  522  [3  Am.  Deo.  236], 
Chief  Justice  Parsons,  and  all  the  judges  of  the  supreme  court 
of  Ifassachusetts,  held,  that  a  condition  of  limitation  for  the 
benefit  of  the  public  is  not  extinguished  by  any  inattention  or 
neglect,  in  respect  of  comx)elling  the  owner  to  comply  with  it. 
There  may  be  decisions  to  the  same  effect  in  other  states,  which 
have  eecaped  my  research;  but  those  already  cited  would  be  en- 
titled, not  merely  to  respect,  but  a  commanding  influence,  even 
were  the  question  in  Pennsylvania  an  open  one. 

We  have,  however,  but  a  single  case  in  which  the  naked 
pomt  was  directly  presented  for  adjudication.  The  public 
lands  have  been  open  to  entry  for  the  purpose  of  settle- 
ment; and  the  possession  of  the  seller  indicating,  his  assent  to 
become  purchaser  of  the  title  on  the  terms  held  out,  has  been 
under  instead  of  being  adverse  to  the  commonwealth.  Hence 
it  might  seem,  from  a  cursory  view  of  Morris  v.  Thomas,  5  Binn. 
77,  and  MsCoy  v.  Dickinson  CoUege,  4  Serg.  &  R.  302,  that 
those  cases  were  thus  determined,  not  because  there  was  no 
statute  to  bar  the  commonwealth,  but  because  there  was  no 
adverse  possession.  But  iu  Bagley  v.  Wallace,  16  Serg.  &  B. 
2i5,  the  maxim  was  applied  to  lands  on  which  the  entry  of  the 
defendant  was  an  unequivocal  trespass,  and  the  exemption  of 
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4he  eommonwealth  put  expressly  on  the  ground  of  her  pre* 
logatiTe  as  a  sovereign.    And  the  same  principle  seems  to  liaTe 
'^een  held  in  the  CommomweaJUh  v.  McDonald^  16  Serg.  k  B. 
*K),  where  it  was  determined  that  the  adverse  possession  of 
part  of  a  street,  for  twenty  years,  which  in  analogy  to  the 
statute  of  limitations  bars  the  franchise  of  an  individual,  did 
.not  bar  the  public  right  of  way,  and  undoubtedly  becaoae  there 
:?t8  no  statute  to  bar  the  public  in  any  case  from  which  an  analogy 
•  4x>nld  be  drawn.    Without,  then,  pretending  to  fix  its  limits  in 
.  All  eases,  it  may  be  safely  asserted  that  this  prerogative  is  a 
principle  of  our  government,  and  a  part  of  the  law  of  the  land. 
As  to  the  remaining  points,  it  is  not  to  be  doubted  that, 
fliough  this  suit  is  in  the  name  of  the  treasurer,  the  common- 
wealth is  the  actual  parfy,  and  entitled  to  insist  on  her  pre- 
rogative.   The  treasurer  is  but  a  trustee  to  her  use,  and  the 
i^  nature  of  the  judgment  in  her  favor  presents  a  question  of  no 
Vgreater  diflSculty.    It  was  for  a  sum  certain,  in  the  first  in- 
stance, and  consequently  final.     This  feature  was  wanting  in 
the  Philadelphia  Bank  v.  Craft,  16  Serg.  &  B.  847,  in  which 
the  judgment  was  rendered  not  even  for  a  nominal  sum.    The 
law  of  the  subject  is  satisfactorily  stated  in  Lewis  v.  Smilh,  2 
Serg.  &  B.  155,  where  it  was  determined  that  if  on  a  con- 
fession of  judgment  the  demand  is  in  the  nature  of  a  debt 
which   may  be  ascertained  by  calculation,  it  is   sufficient  io 
enter  judgment  generally,  which,  in  contemplation  of  law,  ia 
for  the  amount  laid.     Here  the  action  being  in  debt  at  the  com- 
mon law,  was  for  a  specific  sum,  and  even  if  a  declaration  were 
not  filed,  the  judgment  would  be  rendered  certain  by  relation 
to  the  writ.     Were  it  otherwise,  every  judgment  by  default,  in 
an  action  of  debt  for  a  penalty  which  is  never  the  real  debt, 
would  be  treated  as  interlocutory;  yet  I  believe  it  has  never 
been  doubted  that  such  a  judgment  binds  the  lands  of  the 
debtor,  even  though  it  were  a  part  of  the  terms  that  all  pay- 
ments made  were  to  be  allowed  by  the  prothonotary. 

BoGEBs  and  Boss,  JJ.,  took  no  part  in  the  judgment,  being 
stockholders  in  the  bank. 

The  plaintiff  had  leave  to  take  the  amount  of  the  judgment 
out  of  court. 

Statx  is  not  Bouko  bt  a  Statute  nnlefls  ezprenly  named  therein:  See 
the  note  to  People  v.  Herkimer,  15  Am.  Dec.  380;  Dimne  v.  Harvie^  IS  Id. 
194.  So  of  the  general  government:  Savings  Bank  v.  United  States,  19  WaU. 
239;  UniUd  States  v.  Herron,  20  Id.  263;  United  States  v.  Hewes,  Crabbe^ 
SI  7,  all  citing  the  principal  case.    Therefore,  the  state  or  general  govern* 
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aent  is  not  bound  by  a  statute  of  limitations,  nnless  ezpreasly  made  so: 
CommomoeaUh  v.  MeOowan,  7  Am.  Dec.  737;  State  ex  reL  Peareacm  v.  Ar- 
kdyey  23  Id.  145.  To  the  same  effect  are  McKeehan  v.  Commonwealth,  3  Pa. 
St.  153,  and  Commonwealth  v.  Johnson^  6  Id.  139.  So,  whether  the  action 
be  in  the  name  of  the  commonwealth  or  in  the  name  of  some  person  for  its 
use:  GUnfer  v.  WUton^  6  Id.  293. 

Judgment  is  Final  though  Amount  not  Fixed  where  it  is  in  the  osual 
form,  for  damages  and  costs,  with  a  memorandum  annexed  that  it  is  "  to  bo 
Teleased  on  payment  of  such  sum  as  M.  shall  say  is  due,  and  costs,  **  since  it  re- 
quires no  further  action  of  the  court,  but  merely  the  filing  of  M.'s  certificate 
to  fix  the  amount:  Turner  v.  Plovxtefi,  23  Am.  Dec.  596.  Where  a  judg- 
ment is  not  entered  in  full»  but  in  a  short  form  with  reference  to  another  entry 
in  full  form,  no  execution  can  be  issued  thereon:  Tombeckbee  Batik  v.  Strontfs 
Ej^rs^  21  Id.  657.  The  principal  case  is  cited  in  McClung  v.  Murphy,  2 
Miles,  177,  180,  snd  Hays  v.  Tryon,  Id.  212,  to  the  point,  that  a  judgment 
by  default  is  final  as  regards  the  lien  thereof  and  execution  thereon,  thou^ 
the  damsges  have  not  been  iissoosod. 


Commonwealth  ex  bel.  Davis  v.  Leokt. 

[1  Watxi^  66.) 

Habiab  OoBPua  n  a  Bemedt  iob  Bvs&y  Illegal  Iupbisonicent. 

iMTBiBOHifEiiT  18  NOT  Illsoal  if  the  process  under  which  it  occurs  is  a 
justification  to  the  officer. 

Ibuoulabitt  of  an  Abrest  upon  a  Capias  ad  Satistagisndum  from  the 
oommon  pleas  after  it  has  been  superseded  by  a  writ  of  error  will  not 
wsixsnt  a'dischsige  on  habeat  corpus  by  the  supreme  court. 

Habeas  Cobfus.  The  relator,  Davis,  haTing  been  arrested  on 
a  capioM  ad  saiis/aciendum  from  the  common  pleas,  on  being 
brought  before  this  court  on  habeas  corpus^  objected  that  before 
the  arrest  the  execution  had  been  superseded  by  a  writ  of  error. 
It  appeared  from  the  testimony  of  the  respondent,  who  made 
the  arrest,  that  he  was  notified  by  the  relator  before  doing  so, 
that  a  writ  of  error  had  been  sued  out,  and  bail  given.  The 
question  was  whether  habeas  corpus  was  the  proper  remedy. 

WaUs^  for  the  relator. 

Fetterman^  for  the  respondent. 

By  Court,  Gibson,  0.  J.  The  habeas  corpus  is  undoubtedly  an 
immediate  remedy  for  every  illegal  imprisonment.  But  no  im- 
prisonment is  illegal  where  the  process  is  a  justification  of  the 
officer;  and  process,  whether  by  writ  or  warrant,  is  legal  wher- 
ever it  is  not  defective  in  the  frame  of  it,  and  has  issued  in  the 
ordinary  course  of  justice  from  a  court  or  magistrate  having 
jurisdiction  of  the  subjeci-matter,  though  there  haie  been  errof 
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or  irregularity  in  the  proceedings  previous  to  the  issuing  of  it: 
MackaUey'8  case,  9  Co.  68,  a;  1  Hale  P.  C.  488.  In  CaJble  t. 
Cooper,  1.5  Johns.  155,  it  was  accurately  said  by  the  judge  who 
delivered  the  opinion  of  the  court,  that  whether  the  judgment 
or  execution  be  voidable,  is  a  point  which  the  sheriff  is  never 
permitted  to  raise;  and  that  having  arrested  the  party,  he  is 
bound  to  keep  him  till  he  is  discharged  by  due  course  of  law. 
To  the  same  effect  is  Cameron  v.  Idghtfoot,  2  Bl.  1190,  and  2 
Saund.  101,  y,  u.  2,  where  the  authorities  are  collected.  If, 
then,  the  o£Scer  can  not  allege  error  in  the  process,  how  can 
the  prisoner  do  so  consistently  with  the  common  law  principle, 
that  the  proceedings  of  a  court  of  competent  jurisdiction  are 
not  to  be  reversed  or  set  aside  by  a  collateral  proceeding,  where 
redress  may  be  had  by  appeal,  writ  of  error,  or  any  other  direct 
means  of  review  ?  That  this  principle  is  applicable  in  all  its 
force  to  the  habeas  corpus,  is  sustained  by  an  abundance  of  au- 
thority. In  Barnes*  case,  2  Boll.  157,  a  return  that  the  prisoner 
had  been  committed  in  execution  by  the  court  of  admiralty  to 
the  warden  of  the  cinque  ports  till  he  should  restore  an  anchor 
carried  away  by  him,  or  pay  the  warden  forty  pounds,  was  held 
suflScient,  though  the  proceedings  were  irregular.  So  in  Bethel's 
case,  1  Salk.  348,  it  was  held  that  if  a  commitment  in  exeouiion 
be  wrong  in  form  only,  the  defendant  may  [not]  be  discharged 
on  habeas  corpus,  but  is  to  be  put  to  his  writ  of  error :  S.  0. ,  5  Mod. 
19.  And  The  King  v.  Elwell,  2  Stra.  795,  is  a  still  more  signal 
instance.  On  motion  to  discharge  the  prisoner  on  exceptions 
to  the  commitment,  which  was  a  conviction  of  forcible  entiy 
and  detainer,  the  king's  bench  refused  to  enter  into  any  con- 
sideration of  them  till  the  commitment  was  regularly  before 
them;  and  the  proceedings  having  been  removed  by  certiorari 
into  that  court  at  a  subsequent  term,  were  first  quashed,  and 
the  prisoner,  who  had  been  bailed  in  the  mean  time,  was  then 
discharged.  The  same  principle  seems  to  have  been  recognized 
by  our  own  court  in  BespuJblica  v.  Oaoler,  2  Yeates,  849,  where 
it  was  determined  that  the  supreme  court  cau  not  discharge  a 
party  arrested  on  process  from  the  common  pleas;  and  in  the 
GcmmonweaUh  v.  Hambright,  4t  Serg.  &  B.  149,  we  refused  to 
consider  objections  to  an  arrest  upon  similar  process,  urged  on 
the  ground  of  privilege. 

It  must  be  admitted  that  the  reasons  on  which  the  court  pro- 
ceeded in  these  two  cases  are  not  very  fully  unfolded;  but  the 
decisions  are  entirely  consistent  with  the  rule,  as  I  have  stated 
It,  and  I  know  of  none  else  on  which  they  can  be  sustained. 
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They  may,  I  presume,  be  considered  as  in  point;  for  that  the  ar- 
rest waa  on  mesne  instead  of  final  process  can  scarce  be  thought 
a  material  difference.    Hecker  v.  Jarrelt,  3  Binn.  409,  which  is 
supposed  to  bear  the  other  way,  was  distinctly  decided  on  an- 
other ground;  and  thougb  the  power  to  discharge  from  an  exe- 
tion  seems  to  have  been  recognized  by  the  chief  justice,  there  is 
no  reason  to  think  he  had  in  yiew  an  execution  merely  voidable. 
Of  the  power  to  discharge  from  a  void  execution  no  one  ever 
•doubted;  and  bis  remark  is  in  fairness  applicable  to  no  other. 
There  are,  I  believe,  few  decisions  on  the  point  in  our  sister 
•tates.     In  New  York  it  seems  to  be  doubted  whether  their 
habeas  c&rpus  act  extends  to  arrests  on  civil  process;  and  their 
judges  bave  for  that  reason,  as  well  as  on  general  principles, 
refused  to  discharge,  in  some  instances,  on  exceptions  to  its 
regularity;  as  in  CaJble  v.  Cooper^  already  cited.    But  in  the 
Bank  of  the  Uniled  States  v.  Jenkins^  18  Johns.  308,  though  it 
was  held  that  the  habeas  corpus  act  did  not  extend  to  the  su- 
preme court  in  term  time,  yet  no  doubt  was  entertained  of  the 
common  law  power  of  the  court  to  relieve  from  all  illegal  im- 
prisonments, whether  in  civil  or  in  criminal  cases;  and  it  was 
expressly  determined  that  a  habeas  corpus  is  not  the  remedy  for 
a  defendant  imprisoned  on  a  capias  ad  saiisfaciendum  which  has 
iasned  irregularly,  the  proper  course  being  an  application  to 
ibe  court  from  which  it  has  issued.     After  this  explicit  recogni- 
tion of  the  principle  in  a  case  exactly  like  the  one  before  us,  it 
is  scarce  necessary  to  refer  to  Yaies'  case,  4  Johns.  318,  in  which 
it  waa  determined  that  the  supreme  court  of  that  state  can  not 
^discharge  from  a  commitment  by  the  chancellor  for  a  contempt. 
Anj   other  rule  would  present  some   very    curious    judicial 
phenomena.    By  an  inversion  of  their  functions,  a  single  judge 
in  vacation,  and  of  perhaps  an  inferior  court,  would  be  legally 
•competent  to  rejudge  the  judgments  of  the  highest  tribunal  in 
the  land;  and  the  supreme  court  of  the  state,  instead  of  proceed- 
ing systematically  in  the  correction  of  errors,  would  be  called 
upon  to  produce  its  results  by  a  new  and  shorter  process,  while 
in  the  guise  of  writs  of  habeas  corpus,  it  would  be  flooded  with 
appeals  from  the  decisions  of  the  other  courts  on  questions 
of  bail.    The  rule  is  therefore  absolutely  necessary  to  prevent 
Judicial  proceedings  from  running  into  a  state  of  incurable  dis- 
^otder;  and  an  applioation  of  it  to  the  relator's  case,  is  fatal  to 
Ilia  daim  to  relief  in  this  particular  way.    Every  court  is  the 
ffoper  tribunal  to  judge  of  the  regularity  or  abuse  of  its  pro- 
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oess;  and  the  remedy  for  the  alleged  irzegularity  here,  is  an 
application  to  the  court  from  which  the  process  issued. 

The  relator  was  remanded. 


To  What  Extent  can  Court  oo  bkhind  Jddgment  or  Process  os 
TTAnicAq  Corpus  ? — Mr.  Hard  lays  down  the  following  rale  with  respect  t» 
the  scopd  of  the  inquiry  where  a  prisoner  held  on  legal  process  is  bronght  be- 
fore another  court  on  a  writ  of  liaheas  corpua:  **  Where  the  retain  shows  a 
detainer  under  legal  process,  the  only  proper  points  for  examination  are  the 
existence,  validity,  and  present  legal  force  of  the  process;  except  where  m 
oommitments  for  criminal  or  supposed  criminal  matters  the  court  or  officer 
hearing  the  Iwheas  corpus  is  invested  with  a  revisory  or  corrective  jarisdio> 
tion  over  the  court  or  officer  commanding  the  imprisonment,  and  with  juris- 
diction also  over  the  offense  or  subject-matter  of  the  commitment,  in  which 
case  the  facts  constituting  the  grounds  of  the  commitment  may  be  reviewed:^ 
Hurd  on  Habeas  Corpus,  332.  The  exception  referred  to  in  the  latter  part 
of  this  rule  relates  to  those  cases  in  which,  following  the  practice  of  the  ooari 
of  king's  bench  in  England,  an  appellate  court  having  a  '*  revisory  or  correct- 
ive jurisdiction"  in  the  particular  instance,  may  by  the  writ  of  certiorari,  a» 
ancillary  to  that  of  habeas  corpus,  or  in  connection  with  it  as  a  writ  of  error, 
bring  before  it  not  only  the  body  of  a  prisoner  committed  before  or  after  trial 
by  an  inferior  court  or  magistrate,  but  also  the  record  of  the  prooeedings,  and 
may  not  only  discharge  the  prisoner,  but  also  set  aside  the  proceedings.  la 
such  cases,  however,  the  supervisory  or  corrective  jurisdiction  "is  exerciaed 
under  the  writ  of  certiorari,  not  that  of  )iabeas  corpus:^*  Hurd  on  TT^^ww 
Corpus,  336. 

Habeas  Corpus  alone  can  not  be  Used  as  a  Writ  of  Error. — ^Bir. 
Justice  Cooley,  in  his  work  on  constitutional  limitations,  after  remarkixig  that 
inferior  judicial  officers  sometimes  make  use  of  the  writ  of  habeas  corpus  ''a» 
if  it  were  a  writ  of  error  under  which  they  might  correct  the  errors  and  ir- 
regularities of  other  judges  and  courts,  whatever  their  relative  jurisdiction,'^ 
says:  "Any  such  employment  of  the  writ  is  an  abuse.  Where  a  party  who- 
is  in  eonfinement  under  judicial  process  is  brought  up  on  Iiabeas  corpus,  tb» 
court  or  judge  before  whom  he  is  returned  will  inquire:  1.  Whether  the- 
coart  or  officer  issuing  the  process  onder  which  he  is  detained  had  jorisdio- 
tion  of  the  case  and  has  acted  within  that  jurisdiction  in  issuing  such  pro- 
cess. If  so,  mere  irregularities  or  errors  of  judgment  in  the  exercise  of  that^ 
jurisdiction  must  be  disregarded  on  this  writ,  and  must  be  corrected  eitfaer- 
by  the  court  issuing  the  process,  or  on  regular  appellate  proceedings  2.  If 
the  process  is  not  void  for  want  of  jurisdiction,  the  further  inquiry  will  be 
made  whether  by  law  the  case  is  bailable,  and  if  so,  bail  will  be  taken  if  the- 
porty  offera  it»  otherwise  he  will  be  remanded  to  the  proper  custody:"  Coo* 
ley's  Const.  lim.  {4th  ed.)  430,  marginal  pp.  847,  349.  That  this  writ  can. 
not  be  turned  into  a  writ  of  error  for  the  revision  or  correction  of  the  irregu- 
larities of  other  tribunals  is  clearly  established  by  the  authorities:  Ex  parte 
MeCuUough,  36  CaL  97;  Ex  parU  Hartman,  44  Id.  32;  Ex  parte  Max^  Id. 
679;  MaUer  qf  Eaton,  27  Mich.  1;  Emanuel  v.  State,  38  Miss.  027;  Smith's 
pOUian,  2  Nev.  338;  Ex  patie  Winston,  9  Id.  71;  State  v.  Towls,  42  K.  H. 
Ml;  StaUr.  Shattuek,  46  Id.  211;  Darrah  v.  Westerlage,  44  Tex.  338;  Ex 
parU  Schwartt,  2  Tex.  Ap.  74;  Expatie  Olkftr,  8  Id.  346;  Qr^  v.  StaU^  5 
Id.  467;  Ex  parUMcOiU,  6  Id.  488;  Expatie  Virginia,  100  U.  B.  (100tto)» 
839,  843;  BxparU  Siebold,  Id.  37L 
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DEWtct  xusrr  bb  Such  ab  to  Bender  the  Pboceedino  Void,  partiou- 
Iirly  where  the  unpriflomnent  is  upon  a  sentence,  after  conviction,  or  th& 
court  will  not  consider  it  on  fiobeas  carpus.  SaysBradley,  J.,  mlhspartef^ieboldy. 
100  U.  &  (10  Otto)  375,  speaking  on  this  point:  "The  only  ground  on  which 
this  court,  or  any  court,  without  some  special  statute  authorizing  it,  will  giv» 
relief  on  habeas  corpus  to  a  prisoner  underconviction  and  sentence  of  another 
court,  ti  the  want  of  jurisdiction  in  such  court  over  the  person  or  the  cause^ 
or  aome  other  matter  rendering  its  proceedings  void;"  although  it  is  remarked 
in  the  aame  case,  that  perhaps  where  the  court  issuing  the  writ  has  appellate 
jnriadiction  over  the  tribunal  in  which  the  conviction  was  had,  and  the  error 
in  the  proceedings  is  apparent,  and  the  imprisonment  manifestly  unjust,  im» 
mediate  relief  may  be  granted  on  Juibeas  corpus^  to  save  the  delay  and  ex- 
pense of  a  writ  of  error.    By  the  famous  statute  of  31  Car.  IL,  c.  2,  persona- 
"  oonvicted  or  charged  in  execution  by  legal  process"  were  expressly  excepted 
from  the  privileges  of  this  writ,  as  thereby  settled  and  confirmed:  8  BI.  Conu 
136.     There  are  provisions  to  the  same  effect  in  the  statutes  of  many  of  tho^ 
states:  PeopU  ex  rcL  Tweed  v.  Liseomb,  60  N.  T.  559;  S.  C,   19  Am.  Bep. 
211;  Ex  parte  Ezell,  40  Tex.  451.     But  even  where  such  statutes  exist,  a. 
judgment  of  conviction  which  is  coram  nan  Judice  and  void  will  be  so  pro- 
■oonced  on  the  return  of  a  liabeas  corpus,  and  the  prisoner  will  be  dischargedt 
PeopU  ex  reL  Tweed  v.  Liscomb,  60  N.  Y.  559;  S.  C,  19  Am.  Hep.  211.   Th& 
JQdgment  or  process  must  be  absolutely  void,  and  not  merely  voidable  or 
enooMiaMf  to  entitle  the  prisoner  to  his  discharge:  Egi  parte  Kellogg,  S  Vt. 
609;  Ex  parte  Tracy,  25  Id.  93;  In  re  Oreenough,  31  Id.  279;  In  re  Blair,  4t 
Wis.  522;  Em  parte  Schwartz,  2  Tex.  Ap.  74.    If  the  court  rendering  th» 
Judgment  or  issuing  the  process  had  jurisdiction  of  the  subject-matter  and  of 
the  person,  and  was  competent  to  render  such  judgment  or  issue  such  pro* 
eess  onder  some  circnmstances,  the  inquiry  will  not  be  carried  further,  how* 
ever  emoeons  the  proceedings  may  have  been:   WilUamsfni^s  cane,  26  Pa.  St. 
9;  ExparU  BuskneU,  9  Ohio  St.  77;  Fleming  v.  Clarh,  12  Allen,  191;  Naver 
▼.  Thomas,  13  Id.  572;  PeopU  ex  reL  Tweed  v.  Liscomb,  60  N.  Y.  559;  & 
C,  19  Am.  Bep.  211.    Illegalities  only  and  not  irregularities  will  be  inquired 
into  on  hahtps  corpus;  Hurd  on  Habeas  Corpus,  333;  Ex  parte  Oibson^  31 
GaL  619;  /a  re  Farnham,  3CoL  545;  Exparie  Shaw,  7  Ohio  St.  81;  Ex  parU 
Van  Hagan^  25  Id.  426;  Ex  parte  Schwartz,  2  Tex.  Ap^  74;  Ex  parte  McGiU, 
6  Id.  4961.    Mere  errors,  however  gross  and  flagrant,  can  not  be  remedied 
hf  this'writi  and  will  not  be  inquired  into,  if  the  court  issuing  thepro^ 
eess  had  jmisdictiony  and  did  not  exceed  it:  CrandaWs  petition,  34  Wis.. 
177;  People  ▼.   CaoanagK  2  Park.   Crim.  650;   People  v.  McCormack,  4^ 
Id.  9;   Matter  </  Prime,  1  Barb.   340;   Matter  qf  Place,    34    How.    Pr. 
259.    The  test  laid  down   in  the  principal  case,  that  if  the  warrant  i» 
■o  far  valid  as  to  be  a  protection  to  the  officer,  the  prisoner  will  not  be- 
diachaiged,  ia  adopted  also  in  Bennae  ▼.  People,  4  Barb.  31.    But  Mr.. 
Jbud  inaisti  that  this  proposition  is  not  sustained  by  the  more  recent  au- 
tboritiea.     "  The  weight  of  authority,"  says  he,  * '  appears  to  be  that  an  exec- 
utive officer  is  protected  by  process  legal  on  its  face,  notwithstanding  it  may^ 
be  shown  that  it  was  void  by  reason  of  a  want  of  jurisdiction  unknown  t<> 
him,  in  the  ooort  from  which  it  emanates:  Savacool  v.  Boughton,  5.Wend» 
170  [21  Am.  Beo.  181];  Jom^  v.  Hughes,  5  Sexg.  ft  B.  299  [9  Am.  Dec.  364]; 
PamlT.  Van  Kirk,  e^xHL  123;  Taylor  v.  Alexander,  6  Ohio,  147."    Hurd! 
en  Habeas  Oofpoa,  343,  344i    See  on  this  point  the  note  to  Savacool  v. 
Bmtgktom,  21  Am.  Dec  181. 

JtmtBDurnon  mat  m  Ixquxbxd  xbto. — A  want  of  jnrisdiotian  renders 
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«very  pretended  legal  proceeding  an  absolate  nullity.  An  impriBoninentk 
therefore,  parsnant  to  a  conviction  or  order  of  any  oonrt  or  magistrate  having 
oo  jurisdiction,  is  wholly  illegal,  and  the  prisoner  is  entitled  to  his  diBchai^ 
on  habeas  corpus.  Hence  it  is  the  appropriate  office  of  this  great  writ  of  lib- 
erty to  search  out  defects  of  jurisdiction  in  proceedings  whereby  any  person 
is  sought  to  be  detained  in  apparent  legal  custody.  That  the  question  of  jur- 
isdiction is  the  especial  subject  of  inquiry  in  such  cases,  is  well  settled:  Miner 
▼.  Snyder,  6  Ind.  1;  People  ▼.  NeiUon,  16  Hun,  214;  Darrah  y.  Wederiage^ 
44  Tex.  388;  In  re  Booth,  3  Wis.  1;  In  re  Booth  and  Byeraft,  Id.  157;  In  re 
Blair,  4  Id.  522;  In  re  O'Connor,  e  Id.  288;  Falvey  v.  Massing,  7  Id.  630;  In 
re  Boyle,  9  Id.  264;  In  re  Tarhle,  34  Id.  177;  In  re  Sender,  41  Id.  517;  In  re 
Eldred  and  Ford,  46  Id.  530;  In  re  Bogart,  2  Saw.  396.  Where  a  prisoner  is 
confined  in  the  penitentiary  on  a  judgment  for  an  offense  which  the  court  ren- 
•dering  such  judgment  had  no  jurisdiction  to  try,  he  will  be  dischaiged  on 
habeas  corpus;  as  where  a  free  colored  person  was  convicted  in  the  court  of 
oyer  and  terminer  for  petty  larceny,  which  the  statute  made  triable  only  by  a 
justice:  Cropper  y»  Commonwealth,  2  Rob.  (Va.)  842.  So,  where  a  prisooer 
was  convicted  by  a  military  commission  sitting  in  a  state  in  which  the  open- 
tions  of  the  civil  courts  were  unobstructed:  Ex  parte  MiiUgan,  4  WalL  2L  8o^ 
where  a  prisoner  was  committed  by  a  justice  holding  an  inquest  super  vismm 
-corporis,  without  being  authorized  to  hold  such  inquest:  ^  parte  Sehnltz,  6 
Whart.  269.  The  jurisdiction  of  the  legislature  to  imprison  a  oontumacioiia 
witness  may  be  inquired  into  on  habeas  corpus:  Falvey  ▼.  Massing,  7  Wis. 
^30.  Where  a  prisoner  was  convicted  in  a  state  court  of  pezjury  committed 
iMfore  a  United  States  commissioner,  he  was  dischaiged  on  Itabeas  corpus  fay 
the  United  States  circuit  court  on  the  ground  that  a  state  court  had  no  Juris- 
diction of  that  offense:  Ex  parte  Bridges,  2  Woods,  428.  Where  it  appean 
on  the  face  of  the  record  that  a  justice  has  exceeded  his  jurisdiction  by  issuing 
oxecution  for  a  greater  stun  than  allowed  by  law,  the  prisoner  will  be  dis* 
ohai^ged  on  habeas  corpus:  Oeyger  v.  Stoy,  1  Dall.  135.  So,  where  a  magis- 
irate  issued  a  warrant  for  the  arrest  of  a  witness  for  non-attendance  before 
liim,  the  cause  in  which  his  testimony  was  required  having  been  terminated 
t>efore  the  warrant  issued,  it  was  decided  on  habeas  corpus  that  the  issuance 
of  such  VTarrant  was  in  excess  of  the  magistrate's  jurisdiction,  and  the  pris- 
oner was  discharged:  Clarke's  case,  12  Cush.  320. 

Kot  only  roust  there  be  jurisdiction  of  the  subject-matter  and  of  the  peieoD, 
to  render  a  judgment  of  conviction  impervious  to  attack  on  Ao^eeu  corpus^ 
(but  there  must  also  be  no  excess  of  that  jurisdiction  in  pronouncing  the  par- 
ticular judgment.  The  court  must  have  jurisdiction  to  pronounce  such  a 
judgment  "under  some  circumstances:"  People  ex  reL  Tweed  v,  Lisoomb,  60 
2f.  Y.  559;  S.  C,  19  Am.  Rep.  211.  In  that  case,  which  is  a  leading  and  val* 
liable  authority  on  this  point,  a  judgment  imposing  cumulative  punishments 
fipon  a  conviction  of  several  misdemeanors  of  the  same  character,  upon  sepa- 
rate counts  in  tbe  same  indictment,  was  held  to  be  in  excess  of  the  jurisdic- 
tion of  the  court  as  to  all  except  one  of  the  terms  of  imprisonment,  and  was  void 
as  to  the  residue,  and  the  prisoner  having  served  out  one  full  term  of  impris- 
onment, was  discharged  on  fiabeas  corpus,  Allen,  J. ,  in  discussing  the  subject, 
«tated*very  fully  the  real  scope  of  the  inquiry  on  habeas  corpus  after  omvio- 
tion  for  crime.  We  quote  his  remarks  at  length:  "  Persons  committed  or 
detained  by  virtue  of  tbe  final  judgment  or  decree  of  any  c(«npetent  tribunal 
of  civil  or  criminal  jurisdiction,  or  by  virtue  of  any  execution  issued  upon 
euch  judgment  or  decree,  are  expressly  excluded  from  the  benefit  of  the  acts 
8  Rev.  Stat.  563,  §  22.     And  if,  upon  the  return  of  the  writ,  it  appears  that  the 
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parlj  18  detained  in  cnatody  by  virtae  of  such  judgment  or  decree,  or  any 
exBcntum  issaed  thereon,  he  mnst  be  remanded:  Id.  567,  §  40.  Such  persons 
are  deprived  of  their  liberty  'by  due  process  of  law,'  and  are  not  within 
the  porview  of  the  constitation,  or  the  purposes  of  the  writ.  To  bar  the 
applicant  from  a  discharge  from  arrest  by  virtue  of  a  judgment  or  decree,  or 
aa  ezecotioii  thereon,  the  court  in  which  the  judgment  or  decree  is  given 
most  have  had  jurisdiction  to  render  such  judgment.  The  tribunal  must  be 
competent  to  render  the  judgment  tmder  some  circumstances.  The  prohi- 
bition of  the  forty-second  section  of  the  habm^  eorpua  aict,  forbidding  the 
inquiry  by  the  court  or  officer  into  the  legality  of  any  previous  j  udgment,  decree, 
•orezecation  specified  in  the  twenty-second  section,  does  not  and  can  not, 
withont  nullifying  in  good  measure  the  provisions  of  that  and  other  sections 
«f  the  act,  take  from  the  oourt  or  officer  the  power,  or  relieve  him  from  the 
dnty,  of  determining  whether  the  process,  judgment,  decree,  or  execution 
^■nanatii^  from  a  court  of  oompetent  jurisdiction;  and  whether  the  court 
Baking  the  judgment  or  decree,  or  issuing  the  process,  had  the  legal  and  con- 
atitntional  power  to  give  such  judgment,  or  send  forth  such  process.  It 
•imply  prohibits  the  review  of  the  decision  of  a  court  of  competent  jurisdic- 
tion. If  the  record  shows  that  the  judgment  is  not  merely  erroneous,  but 
•Dch  as  could  not,  under  any  droumstanoes,  or  upon  any  state  of  facts,  have 
been  psoaooiioed,  the  case  is  not  within  the  exception  of  the  statute,  and  the 
jfplicant  must  be  discharged.  If  the  judgment  is  merely  erroneous,  the 
eooii  having  given  a  wrong  judgment  when  it  had  jurisdiction,  the  party 
aggrieved  can  only  have  relief  by  writ  of  error  or  other  process  of  review. 
He  can  not  be  relieved  summarily  by  habeas  corpus, 

"The  inquiiy  is  necessarily  in  every  case,  whether  the  process  is  void,  and 
tile  officer  or  court  having  jurisdiction  of  the  writ  must  pass  upon  it.  If  a 
fgofwSB,  good  in  fonn,  issued  upon  a  judgment  of  a  oourt  having  jurisdiction, 
either  geneial  or  limited,  must  in  all  cases  be  assumed  to  be  valid  until  the 
judgment  be  reversed  upon  error,  the  remedy  by  writ  of  habeas  corpus  will  be 
cf  but  little  value. 

"Tlie  distinctioDS  between  judgments  void  and  those  erroneous,  and  there- 
ioie  voidable,  is  recognised  in  all  the  cases  to  which  we  are  referred.  All  the 
emiaent  jurista  who  delivered  opinions  in  the  celebrated  case  of  John  V.  N. 
YateSy  in  its  various  phases  and  stages,  as  reported  4  Johns.  318;  6  Id.  281; 
6  Id.  397;  and  9  Id.  394,  affirmed  the  doctrine,  although  they  difiered  widely 
in  their  judgments  in  that  particular  case,  but  their  difietonces,  as  well  as  the 
ultimate  decision  of  the  matter,  turned  upon  the  peculiar  circumstances  of 
tiie  caae,  and  do  not  bear,  except  very  remotely,  upon  the  question  now 
onder  oonsidention. 

"Mr.  Hill,  in  his  valuable  note  to  the  ifci&eod  ccwf,  3  Hill,  647,  has  care- 
fully,  and  with  his  usual  accuracy,  epitomized  the  law  relating  to  the  writ  of 
habeas  corpus,  and  pointed  out  the  departures  under  the  statutes  of  this 
state,  from  the  common  law,  and  the  propositions  enunciated  by  him  are  well 
sostuned  by  the  authorities  cited  in  the  note,  and,  so  far  as  applicable  to  the 
erne  in  hand,  may  be  briefly  summed  up.  As  well  at  common  law,  as  under 
tile  statntes  of  this  state^  if  the  party  is  detained  on  process,  the  existence 
and  validity  of  the  process  are  the  only  facts  in  issue,  and  the  right  to  in- 
quire into  the  validity  of  the  process  is  co-extensive  with  that  which  is  al- 
kwed  in  an  action  for  false  imprisonment.  If  the  process  is  valid  on  its  &ce, 
it  will  be  deemed  prima  fatie  l^gal*  and  the  prisoner  must  assume  the  burden 
of  impeaching  its  validity  by  showing  a  want  of  jurisdiction.  Error,  irregu- 
Isritgr,  or  want  of  fonn  is  no  objection;  nor  is  any  defoot  which  may  be 
smmded  ar  T«>medi<>d  by  the  court  from  which  it  issues.     If  there  was  ne 
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legal  power  to  render  the  judgment  or  decree,  or  issue  the  process,  there  wss 
no  competent  conrt,  and  consequently  no  judgment  or  process.  All  is  coram 
nonjudke  and  void:  See  3  Hill^  note,  supra,  pp.  659,  661  and  665,  and  cases 
cited.  When  a  prisoner,  convicted  in  a  court  of  local  limited  jurisdiction, 
sought  to  be  discharged  on  habeas  corpus,  on  the  ground  that  the  offense  was 
committed  without  the  jurisdiction  of  the  court,  the  application  was  denied, 
for  the  reason  that  the  indictment  charged  the  heus  in  quo  to  be  within  the 
jurisdiction  of  the  court,  and  that  fact  must  have  been  found  by  the  jury,  if 
traversed,  or  the  jurisdiction  was  admitted,  the  court  holding  that  the  truth 
of  the  record  could  not  be  impeached  on  habeas  corpus.  The  general  princi- 
ple that  the  want  of  jurisdiction  appearing  upon  the  record  would  be  good 
cause  for  a  discharge,  was  not  questioned:  In  re  Newton,  16  G.  B.  07.  Rex- 
V.  Collyer,  Sayer,  44,  was  a  haheas  corpus  for  the  discharge  of  perscms  ia 
execution  under  a  judgment  which  was  illegal,  because  in  excess  of  the 
powers  of  the  court.  The  court  of  quarter  sessions  had  jurisdiction  of  the 
offense  and  of  the  persons  of  the  accused,  but  the  judgment  upon  an  indict* 
ment  for  an  assault  was  imprisonment  one  month,  and  that  the  defendanta 
ask  pardon  upon  their  knees  of  the  prosecutor,  and  cause  an  account  of  the 
sentence  to  be  printed  in  the  Daily  Advertiser,  and  not  to  be  discharged  out 
of  prison  until  the  judgment  has  been  duly  performed. 

"  The  judgment  was  held  illegal,  except  the  imprisonment*  and  the  defaod- 
ants  were  discharged,  and  were  not  put  to  their  writ  of  error. 

"  In  Crepps  v.  Durden,  2  Cowp.  640,  in  an  action  of  trespass,  a  convictioo 
by  the  justice  of  the  peace  for  more  than  one  penalty  for  exercising  the  or* 
dinary  calling  of  a  party  on  Sunday  for  the  same  day,  was  held  void,  by 
reason  of  the  excess  of  jurisdiction;  the  action  was  sustained,  although  the 
oonviotions  were  not  quashed.  The  jurisdiction  of  the  magistrate  to  convict 
and  punish  for  one  offense  was  not  questioned,  but  the  court  adjudged  that 
he  had  no  jurisdiction  whatever  in  respect  of  the  three  last  convictions,  for 
the  reason  that  there  could  be  but  one  offense  and  one  punishment  for  the 
acts  of  a  sin^^e  day. 

*'In  People  v.  Cassels,  5  Hill,  164,  the  court,  by  Bronson,  J.,  say  that  the 
prisoner  had  an  undoubted  right,  when  brought  before  the  oommisioner  on 
habeas  corpus,  to  show  that  the  committing  magirtrate  acted  without  aii> 
thority,  notwithstanding  the  commitment  recites  the  necessary  facts  to  give 
Jurisdiction;  that  no  court  or  officer  can  acquire  jurisdiction  by  the  mere  aa> 
■ertion  of  it.  Upon  principle  as  well  as  upon  authority,  the  court  or  niagis> 
trate  having  jurisdiction  of  the  writ  of  habeas  corpus  must  have  the  right,  in 
order  to  give  effect  to  the  writ,  to  inquire  into  the  jurisdiction  of  the  oonrt 
to  give  the  judgment  or  decree,  or  issue  the  process  by  which  the  person  ia 
deprived  of  his  liberty.  In  so  doing  he  but  inquires  whether  he  is  deprived 
of  his  liberty  '  by  due  process  of  law,'  or  the  judgment  of  a  court  of  compe- 
tent jurisdiction. 

"  When  a  prisoner  is  held  under  a  judgment  of  a  court  made  without  an* 
thority  of  law,  the  proper  tribunal  will,  upon  habeas  corpus,  look  into  the 
record  so  far  as  to  ascertain  this  fact,  and  if  it  be  found  to  be  ao^  wiU  dia- 
chai^  the  prisoner:  Eka  parte  Lange,  18  WalL  163.  The  oonrt  say  it  is  n* 
sn^wei  to  say  that  the  court  had  jurisdiction  of  the  person  of  the  prisoner, 
and  of  the  offense  under  the  statute.  It  1^  no  means  follows  that  these  twn 
facts  make  valid,  however  erroneous  it  may  be,  any  judgment  the  oonrt  may 
render  in  such  a  case. 

"  In  Bigelow  v.  Forrest^  9  WaU.  339,  a  jodgment  was  held  void,  beoaose  m 
excess  of  that  which  by  law  the  oout  had  power  to  make.  In  the  language 
of  Judge  Miller,  18  WalL,  supra,  '  in  a  ease  where  the  court  bad  full  jnrie* 
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•diction  to  render  one  kind  of  judgment^  openting  npon  the  lame  property,  it 
rendered  one  which  included  that  which  it  had  a  right  to  render,  and  some- 
thing  more;  and  this  exoeae  was  held  simply  void.'  I  see  no  escape  from  the 
condosion  that  the  jorisdiction  of  the  court  of  oyer  and  terminer,  to  give  the 
judgment  or  judgments  which  appear  upon  the  record  returned  to  this  court, 
and  by  virtue  of  which  the  relator  is  held,  was  a  proper  subject  of  inquiry 
upon  the  return  of  the  writ  of  hdbeaa  eorptu.  It  was  the  only  fact  which  the 
prisoner  could  allege,  for,  whatever  errors  the  court  may  have  committed 
prior  to  the  judgment^  if  the  court  had  power  to  make  the  judgment,  they 
-can  only  be  reviewed  by  writ  of  error.  In  other  words,  upon  the  writ  of 
Mabeat  corpus,  the  court  could  not  go  behind  the  judgment;  but  upon  the 
whole  record,  the  question  was  whether  the  judgment  was  warranted  by 
law,  and  within  the  jurisdiction  of  the  court" 

Where  the  law  authorised  the  oourt  upon  tiie  conviction  of  a  prisoner  for  a 
^certain  offense  to  punish  the  offender  by  fine  or  imprisonment,  and  the  sen- 
tence imposed  was  fine  and  imprisonment,  it  was  h^d  that  only  one  of  these 
punishments  was  lawful,  and  the  prisoner  having  paid  his  fine,  was  discharged 
from  the  imprisonment  on  habeas  corpus:  Ex  parte  Lange,  ISWali  163.  Mr. 
Jnstioe  Miller,  delivering  the  opinion,  said,  in  reply  to  the  objection  that  the 
sentence  was  merely  erroneous,  that  this  was  not  error,  because  the  court  had 
BO  power,  after  having  sentenced  the  prisoner  to  pay  a  fine,  to  impose  upon 
him  any  further  punishment.  He  further  remarked:  "  It  is  no  answer  to 
this  to  say  that  the  court  had  jurisdiction  of  the  person  of  the  prisoner,  and 
of  the  offbnae  under  the  statute.  It  by  no  means  follows  that  these  two  facts 
make  valid,  however  erroneous  it  may  be,  any  judgment  the  court  may  ren- 
der in  BQch  case.  If  a  justice  of  the  peace,  having  jurisdiction  te  fine  for  a 
misdemeanor,  and  with  the  party  charged  properly  before  him,  should  render 
a  judgment  that  he  be  hung,  it  would  simply  be  void.  Why  void  ?  Because 
be  had  no  power  to  render  such  a  judgment.  So,  if  a  court  of  general  juris- 
diction should,  on  an  indictment  for  libel,  render  a  judgment  of  death,  or 
confiscation  of  property,  it  would,  for  the  same  reason,  be  void.  Or  if,  on  an 
indictment  for  tresson,  the  oourt  should  render  a  judgment  of  attaint, 
whereby  the  heirs  of  a. criminal  could  not  inherit  his  property,  which  should, 
by  the  judgment  of  the  court,  be  confiscated  to  the  state,  it  would  be  void  as 
io  the  attainder,  because  in  excess  of  the  authority  of  the  court,  and  forbid- 
den by  the  constitution." 

80  in  Feelejf's  case,  12  Cush.  59d,  where  a  punishment  of  fine  and  imprison- 
ment was  imposed  when  the  law  authorised  only  fine  or  imprisonment,  the 
prisoner  was  released  from  the  imprisonment  on  habeas  corpus,  but  the  par- 
ticular ground  of  the  decision  was,  that  there  was  a  discretion  vested  in  the 
oourt  by  statute  under  some  circumstances  in  inquiries  upon  Iiabeas  corpus. 
In  Ex  parte  Patje,  49  Mo.  291,  a  sentence  of  imprisonment  for  ten  years 
where  the  law  allowed  only  seven  was  declared  illegal,  and  the  prisoner  was 
discharged  on  habeas  corpus.  The  statute  upon  which  this  decision  was  based, 
pkovided,  however,  that  the  writ  might  be  allowed  where  "the  jurisdiction 
of  such  court  or  officer  has  been  exceeded  either  as  to  matter,  place,  sum,  or 
person,  *  *  •  where  the  process  is  not  authorized  by  any  judgment, 
order,  or  decree,  nor  by  any  provision  of  law:"  Wap^n.  Stat.  690,  sec.  35. 

But  there  are  some  cases  having  an  adverse  aspect.  In  Ex  parte  Bond,  9 
8.  C.  80;  8.  C,  30  Am.  Hep.  20,  a  prisoner  was  sentenced  to  imprisonment 
at  hard  labor  for  an  assault  with  intent  to  kill,  and  although  it  was  conceded 
that  the  oourt  could  not  lawfully  impose  such  punishment,  yet  it  was  deter« 
mined  that  the  judgment  was  voidable  only,  and  not  void,  the  c^ourt  having 
jurisdiction  of  the  subject,  and  that  relief  could  be  obtained  only  by 
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appeal  and  not  by  habea9  corpus.  The  court  referred  to  and  distiDgnished 
People  ex  rtL  Tweed  v.  Liscomh,  gupra.  So  in  Ex  parte  Van  Hagan,  25  Ohio* 
8t.  426,  a  sentence  of  imprisonment  for  six  months  for  an  offense  for  which 
the  law  allowed  only  imprisonment  for  thirty  days,  was  declared  to  be  erro- 
neous merely  and  not  void,  and  the  court  refused  to  dischaige  the  prisoner 
on  habeas  corpus.  In  People  v.  Marl'ham,  7  Cal.  208,  a  sentence  of  fine,  and 
imprisonment  until  the  fine  was  paid,  where  the  statute  provided  for  imprison- 
ment for  a  limited  number  of  days,  was  decided  to  be  irregular  merely,  and  a 
discharge  was  refused,  it  not  appearing  that  the  petitioner  had  actually  been 
imprisoned  the  number  of  days  specified  in  the  law.  So,  a  sentence  of  im- 
prisonment for  one  year,  where  the  minimum  allowed  by  statute  was  three 
years,  was  held  erroneous  only  and  not  void,  and  a  discharge  on  habeas  corptts 
was  denied:  Ex  parte  Sliaw,  7  Ohio  St.  81.  So,  where  one  convicted  of  a 
misdemeanor  was  sentenced  to  imprisonment  in  the  county  jail  when  the 
law  provided  for  imprisonment  in  the  penitentiary:  People  v.  Cavananffh^  2 
Park.  Crim.  650;  S.  C.,  2  Abb.  Pr.  84.  Where  certain  prisoners  were,  npoo 
a  conviction  of  burglary,  in  the  royal  court  of  Jersey,  sentenced  to  transport- 
ation, and  demanded  their  release  upon  habeas  corpus^  on  the  ground  that  the 
return  did  not  show  that  the  court  had  power  to  punish  by  transportation,  it 
was  decided  that,  as  the  court  had  power  to  try  and  punish  for  that  offense, 
and  the  sentence  was  unreversed,  it  would  not  be  assumed  that  it  was  not 
warranted  by  law:  Brencai's  case^  59  Eng.  Ck>m.  L.  492.  Said  Denman,  C.  J. : 
*'  We  think,  however,  that  the  court  having  competent  jurisdiction  to  try 
and  punish  the  offense,  and  the  sentence  being  unreversed,  we  can  not  assume 
that  it  is  invaUd,  or  not  warranted  by  law,  or  require  the  authority  of  ths 
court  to  pass  the  sentence  to  be  set  out  by  the  gaoler  upon  the  return.  We 
are  bound  to  assume  prima  facie,  that  the  unreversed  sentence  of  a  court  of 
competent  jurisdiction  is  correct;  otherwise  we  should,  in  effect,  be  consti- 
tuting ourselves  a  court  of  appeal,  without  power  to  reverse  the  judgment.'* 
There  is  no  intimation  here,  however,  that  if  it  had  appeared  affirmatively 
that  the  court  could  not  impose  such  a  sentence,  relief  would  not  have  been 
granted.  In  Matter  qf  Toney,  11  Mo.  661,  it  was  decided  that  the  objection 
that  a  prisoner  sentenced  to  the  penitentiary  was  a  slave,  and  could  not  be 
lawfully  so  sentenced,  could  not  be  heard  on  habeas  corpus. 

Other  cases  in  which  relief  has  been  granted  on  habeas  corpus^  becaose  a 
court,  having  jurisdiction  of  tho  subject-matter  and  of  the  person,  undertook 
to  imprison  a  party  without  lawful  authority,  are  the  following:  Where  a 
party  was  imprisoned  for  not  paying  over  money  under  a  decree,  there  being 
no  conviction  for  contempt,  he  was  released  on  liabeas  corpus,  because  it  was 
in  effect  an  imprisonment  for  debt,  which  was  prohibited  by  the  constitution: 
In  re  Blair,  4  Wis.  522.  So,  where  one  was  unlawfully  imprisoned  on  a 
writ  of  attachment  or  capias,  containing  a  bill  in  equity :  CommonweaUh  v. 
Sumner^  5  Pick.  360.  So,  where  a  complainant  in  chancery  was  imprisoned 
for  costs,  the  bill  being  founded  on  a  contract,  and  praying  for  general  relief 
as  well  as  for  specific  performance,  and  the  circumstances  being  such  that  on 
proof  of  the  contract  there  might  have  been  a  decree  against  the  defendant 
for  damages  for  non-performance,  the  court  holding  that  such  imprisonment 
was  illegal:  Ex  parte  Beoitij,  12  Wend.  229.  So,  where  a  ca.  sa.  was  issued 
against  a  feme^overt  on  a  judgment  against  herself  and  husband,  for  a  joint 
conversion:  Commonwealth  v.  Keeper  of  County  Prison,  11  Rep.  27;  S.  C,  37 
Leg.  Int.  50.  It  appoared  further,  in  that  case,  that  there  was  no  other  rem- 
edy, the  time  for  certiorari  or  appeal  having  expired.  An  insolvent  debtor, 
imprisoned  on  execution  on  a  judgment,  recovered  before  his  discharge  in  in- 
solvency, and  while  his  application  therefor  was  pending,  which  facts  ap- 
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Iieared  by  the  retam,  wtm  released  on  haheaa  corpus^  becanee  the  impriaon- 
ment  was  not  according  to  law;  State  v.  Ward,  8  K.  J.  L.  (3  Halst)  120i 
In  Ex  parte  Roberte^  9  Nev.  44,  it  appeared  that  the  prisoner,  already  under^ 
going  imprisonment  for  one  felony,  was  convicted  of  another,  and  was  sen* 
tenoed  to  imprisonment  for  a  second  term  to  begin  at  the  close  of  the  former^ 
and  the  first  term  of  imprisonment  having  been  completed,  snch  prisoner  wae 
released  on  habeas  corpus,  on  the  ground  that  the  second  sentence  was  void 
for  nncertainty,  if  it  was  to  count  from  the  close  of  the  first,  and  if  it  was  to 
count  from  the  date  of  the  second  conviction,  it  had  expired. 

SumciBHor  or  Iin>ioracEirr  ob  Ixwobmatiov, — ^There  have  been  a  num- 
ber of  decisions  on  the  point  as  to  whether,  upon  habeas  carpus  after  a  con- 
viction of  crime,  the  court  can  grant  relief  upon  the  ground  that  the  fact» 
stated  in  the  indictment,  information,  or  complaint  do  not  constitute  a  crime. 
In  the  l<»«ilnnj^  case  of  Ex  parte  Waikins,  3  Pet.  193,  a  prisoner  convicted  of 
a  crime  against  the  United  States  applied  for  a  discharge  on  habeas  corpus^ 
on  the  groond  that  no  crime  was  charged  in  the  indictment.     Belief  was, 
however,  denied,  because,  among  other  reasons,  as  the  supreme  court  had  no 
apellate  jurisdiction  in  criminal  matters,  and  could  not  reverse  the  judg- 
msnt^  it  would  be  absurd  to  say  that  it  could  do  so  indirectly,  by  discharg- 
ing the  inriaoner  on  habeas  corpus,    Marshall,  G.  J.,  delivering  the  opinion, 
said:  ""V^th  what  propriety  can  this  court  look  into  the  indictment  t    We 
have  no  power  to  examine  the  proceedings  on  a  writ  of  error,  and  it  would 
be  atraage  i(  under  color  of  a  writ  to  liberate  an  individual  from  unlawful 
imprisonment,  we  could  substantially  reverse  a  judgment  which  the  law 
hap  placed  beyond  our  control.    An  imprisonment  under  a  judgment  can  not 
be  unlawful,  unless  that  judgment  be  an  absolute  nullity;  and  it  is  not  a 
noUity  if  the  oourt  has  g^ieral  jurisdiction  of  the  subject^  although  it  should 
be  eironeous.     The  circuit  court  for  the  district  of  Columbia  is  a  court  of 
noord,  having  general  jurisdiction  over  criminal  cases.*  An  offense  cognis- 
sble  in  any  ooort»  is  cognisable  in  that  court.     If  the  offense  be  punishable 
by  law,  that  oourt  is  competent  to  inflict  the  punishment.     The  judgment  of 
such  a  tribunal  has  all  the  obligation  which  the  judgment  of  any  tribunal 
can  have.    To  determine  whether  the  offense  charged  in  the  indictment  be 
lewdly  pumahable  or  not,  is  among  the  most  unquestionable  of  its  powers 
and  duties.     The  decirion  of  this  question  is  the  exercise  of  jurisdiction, 
whether  the  judgment  be  for  or  against  the  prisoner.    The  judgment  is 
equally  Kin<iwg  in  the  one  case  and  in  the  other;   and  must  remain  in  full 
force,  unless  reversed  regularly  by  a  superior  court  capable  of  reversing  it. 
If  this  judgment  be  obligatory,  no  court  can  look  behind  it.     If  it  be  a  nul- 
lity, the  officer  who  obeys  it  is  guilty  of  false  imprisonment.    Would  the 
counsel  for  the  prisoner  attempt  to  maintain  this  position  ?** 

To  Uie  same  effect  \m  Ex  parte  Parks,  93  U.  S.  (3  Otto),  18.  So  in  Matter  qf 
Eaton,  27  Mich.  1,  it  was  held  that  the  insufficiency  of  the  information  on 
which  a  prisoner  was  sentenced  to  the  house  of  correction,  on  a  conviction 
for  larceny,  could  not  be  inquired  into  on  habetu  corpus.  So  in  Emanuel  v. 
State,  36  Miss.  027,  where  the  indictment  had  been  adjudged  sufficient  on 
demurrer  in  the  court  where  found.  But  in  Ex  parte  Kearney,  1  Crim.  Law 
Msg.  726,  it  was  decided,  that  a  prisoner  convicted  of  a  violation  of  a  city  ordi* 
nance  in  the  police  court  of  San  Francisco  for  uttering  language  * '  having  a  ten- 
dency to  create  a  breach  of  the  peace,"  should  be  discharged  on  habeas  corpus 
because  it  did  not  appear  from  the  information  that  the  words  were  spoken 
In  the  presenoe  of  the  party  of  whom  they  were  uttered,  the  court  holding 
tills  to  be  neceesary  to  constitute  a  violation  of  the  ordinance.    The  decision 
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wftB  pat  specially  on  the  ground  that  the  polioe  court  being  an  inferior  ooiirt» 
idl  the  UyctB  neoeesary  to  gire  it  joriBdiotion  mast  appear  affirmatively,  and 
that  the  defect  referred  to  was  jarisdiotionaL  It  woald  seem  that  the  nme 
firinoiple,  if  soand,  woold  apply  to  any  coart,  for  if  it  is  necessary  that  the 
facts  charged  should  constitate  a  crime  to  give  an  inferior  ooart  jurisdiction, 
4s  there  not  the  same  necessity  in  the  case  of  a  saperior  court?  Mr.  Justioe 
Bradley,  in  Ex  parte  Siebold,  100  U.  S.  (10  Otto),  376»  intimates  an  opinion 
«lso  that  if  there  is  a  dear  and  manifest  want  of  criminality  in  the  facts 
charged,  the  prisoner  will  be  discharged  on  ftabeas  corpus  after  conviction. 
Speaking  on  this  point  he  says:  '*  It  is  stated,  however,  in  Bacon's  Abridg- 
jnent,  probably  in  the  words  of  Chief  Baron  Gilbert^  that  'if  the  commitment 
he  against  law,  as  being  made  by  one  who  had  no  jurisdiction  of  the  caoae,  or 
for  a  matter  for  which  by  law  no  man  ought  to  be  punished,  the  court  are  to 
•discharge:'  Bac.  Abr.,  Hab.  Corp.  B»  10.  The  latter  part  of  this  rule,  when 
applied  to  imprisonment  under  conviction  and  sentence,  is  confined  to  cases 
«f  clear  and  manifest  want  of  criminality  in  the  matter  charged,  such  as  in 
^ect  to  render  the  proceedingi  void.  The  authority  usually  cited,  under 
this  head,  is  BusheV$  case^  decided  in  1670.  There  twelve  juiymen  had  been 
oonvicted  in  the  oyer  and  terminer  for  rendering  a  verdict  (against  the  charge 
of  the  court)  acquitting  William  Penn,  and  others,  who  were  chaiged  with 
meeting  in  conventicle.  Being  imprisoned  for  refusing  to  pay  their  fines, 
they  applied  to  the  court  of  common  pleas  for  a  luibeas  corpus,  and  though  the 
«ourt,  having  no  jurisdiction  in  criminal  matters,  hesitated  to  grant  the  writ» 
yet  having  granted  it,  they  dischaiged  the  prisoners,  on  the  ground  that  their 
oonviction  was  void,  inasmuch  as  jurymen  can  not  be  indicted  for  rendering 
any  verdict  they  choose.  The  opinion  of  Chief  Justice  Vaughan  in  the  caas 
has  rarely  been  excelled  for  judicial  eloquence:  T.  Jones,  13;  S.  C,  Vaughan, 
135;  6  How.  St.  Tr.  999." 

It  has  been  held  also  that  formal  defects  in  an  indictment  against  a  fugi« 
"tive  from  another  state  will  not  be  inquired  into  on  habtas  corpus,  where  such 
fugitive  is  arrested  on  executive  warrant  in  the  state  to  which  he  has  fled: 
Davis*  cast,  122  Mass.  324.  But  in  tho  case  of  In  re  Buefl,  3  DilL  1 16,  a  pris- 
oner arrested  in  Missouri,  on  an  indictment  for  libel  in  the  district  of  Colum- 
bia, was  held  to  have  been  rightiy  discharged  on  Juibeas  corpus,  on  the  ground 
that  the  indictment  failed  to  allege  publication  in  that  district. 

The  objection  that  the  indictment  upon  whichaprisoner  was  convicted  was 
not  found  by  a  legal  grand  jury,  will  not  be  considered  on  habeas  corpus,  the 
indictment  being  regular  on  its  face:  Ex  parie  TtooMg,  13  Nev.  302;  Stale  v. 
Fenderson,  28  La.  An.  82.  So,  the  objection  that  it  appeared  on  the  face  of 
the  indictment  that  it  was  found  after  the  statute  of  limitations  had  run: 
Johnson  v.  United  States,  3  McLean,  89. 

Validity  of  Statctb  xtndek  which  Convichon  Had. — ^Where  the  statute 
under  which  a  prisoner  was  convicted  is  unconstitutional  he  may  be  dis- 
charged on  liabeas  corpus,  because,  there  being  no  law,  there  can  be  no  juris- 
diction to  enforce  it:  Herrick  v.  Smitli,  1  Gray,  49;  Ex  parte  SieboU,  100  U.S. 
(10  Otto),  371,  376.  So  where  a  conviction  is  had  under  a  void  municipal 
ordinance  or  regulation:  Ex  parte  Burnett,  30  Ala.  461;  Ex  parte  Delaney,  43 
Cal.  478;  People  v.  Buf,  3  Park.  Crim.  216.  But  the  contrary  is  held  in  PlaU 
V.  Harrison,  6  Iowa,  79.  It  has  been  held  also  that  the  objection  that  the 
law  under  which  a  prisoner  was  convicted  has  been  repealed,  can  not  be 
heard  on  liaheas  corpus :  In  re  CaUieot,  8  Blatch.  89;  Ex  parte  WinsUn^  9 
Nev.  71. 

Vauditt  of  APFonnaaEHT  or  Elechon  of  OfnoxB  Bs  FAcrOb  before 
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whom  a  priaomer  has  been  oonyicted  of  orime,  will  not  be  inquired  into  on 
labeaswrpua:  (TnynV CMe, Chase  Bee  364;  S.  C,  25  Tex.  Supp.  023;  McU- 
ier  1/  Prime,  1  Barb.  340;  Matter  t^  Wakker,  8  Id.  102;  KxparteCall,  2 
Tex.  Ap^  487;  ExparU  SiralU,  16  Iowa,  309. 

JanomMTS  fok  Covtjdcft  will  hot  bs  Rxvdewxd  on  habecu  corpua  nn- 
<e«  to  aeoertain  whether  the  conrt  had  Jorisdietiony  except  perhaps  where 
Ihe  court  pronouncing  the  jodgment  is  one  of  inferior  jurisdiction,  and  the 
«OQrt  tnning  the  writ  has  a  revisory  jurisdiction  over  it:  Hard  on  Hab. 
Corp.  (2  ed.)  415  U  notit;  Keartiey*s  ease,  13  Abb.  Fr.  459;  Exparie  Perry, 
2  Daly,  530;  Peopie  v.  Casaela,  5  Hill,  104;  Bumham  v.  Morriseey,  14  Gray, 
226;  ExparU  MauUby,  13  Md.  021;  Inre  Cfooper,  32  Vt  253;  Stale  v.  TawU^ 
42  N.  H.  540;  Matter  of  Morton,  10  Mich.  208;  ExparU  Perkins,  IS  CaL  Oa 
Bat  where  the  facts  oonstitating  the  alleged  contempt  are  set  oot  in  the 
ffetoni,  and  plainly  do  not  constitate  a  contempt,  being  merely  the  assertion 
of  sn  nndoobted  legal  right,  a  conrt  having  appellate  jnrisdiotion  in  the 
premisss  may  discharge  the  prisoner:  People  v.  Haekley,  24  N.  Y.  75.  See^ 
«ithissabjeot»  the  note  to  CZorl;  t.  People,  12  Am.  Deo.  182. 

VAUOim  Iu:«U9TRATION8  OF    EbBOBS    ASD    iBRBOULABTmB   whlch    haVO 

ben  decided  not  to  be  reviewable  on  habetu  corpus  will  be  f oand  in  the  fol- 
lowing cases:  Ex  parU  Mahone,  30  Ala.  49;  Ex  parU  Champion,  52  Id.  811; 
Ee parte Bkd,  19 C^  130;  ExparUMcCuUougli,ZSyLVJ\  ExparUBowen, 
M  Id.  112;  Ex  parU  Grantee,  51  Id.  375;  Bobinson  v.  Flanders,  29  Ind.  10; 
Pkim^, petitioner,  32 Me.  440;  MaUerof  Ufiderwood,  ZOmoL  502;  SmUh*9 
petition,  2  Kev.  338;  People  v.  MeLeod,  1  Hill,  377;  StewaH's  case,  1  AbU 
Vt.  210;  Gray's  ease,  11  Id.  50;  S.  C,  4  Park.  Cr.  010;  PeopU  t.  If,  F.  Ju- 
wnile  Asylum,  12  AbK  Pr.  92;  People  v.  Martin,  1  Park.  Cr.  187;  People  ▼• 
StilU^,  5Jd.  Tli  Ex  parU  Gilekrist,  4  MoOord,  233;  Ex  parte  Sehwarta,  8 
TsK.  A^  74;  Gr^  r.  State,  6ld.  457;  InreO'Oonnor,  0  Wis.  288;  OramdaXt^ 
^flii>%34Id.  m;  UrsFowler,  11  Rep.  214. 


OWENB   V.  DaWBOH. 

(1  WAzn,  119.] 

BbL  D  Chavgbbt  13  HOT  EviDXNGB  in  a  snbseqnent  action  between 
defendants  in  the  original  sait^  nor  against  the  ocmplainant  himidf,  soi- 
eept  in  a  ease  of  pedigree. 

Dkub  is  Etidbvob,  sabject  to  the  same  limitatioDS  as  a  jndgmsnt. 


Bbsor  to  Fayette  ooanty.    The  opinion  states  the  caae. 

S.  Swing,  for  the  plaintiff  in  error. 
AuMm,  for  the  defendant  in  error. 

By  Coort,  Booebb,  J.  This  was  an  action  of  assampsity  for 
money  had  and  reoeired  for  goods  sold  and  deliyered.  Pleas, 
non  auumpgU,  and  payment  with  leave,  etc. 

The  ease  was  this:  John  Lang  was  indebted  to  Dawson  four 
hundred  and  fifty  dollars.  Dawson  gave  Owens  an  order  on 
Lang  for  three  hundred  dollars,  which  was  to  be  a  credit  on 

AK.  Dao.  Tou  XXn— 4 
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Lang's  note,  which  was  delivered  to  Owens.     Owens  received 
from  Lang,  on  the  order,  one  hundred  and  seventy-seven  dol- 
lars, and  afterwards  recovered  from  him  sixty  dollars.     It  was. 
alleged  by  Dawson  that  the  whole  amount  of  the  order  was  not 
owing  by  him  to  Owens,  and  for  the  di£ference  this  suit  wa» 
brought.     To  prove  the  issue  on  his  part,  the  plaintiff  offered 
in  evidence  a  bill  in  chancery,  filed  in  the  superior  court  of 
chancery  in  Winchester,  Virginia,  by  John  Gordon  and  Fred- 
erick Light,  against  Joshua  Dawson,  Vincent  Owens,  and  John 
Lang.     The  defendant  objected  to  the  reading  of  the  bill,  but 
the  court  admitted  the  evidence,  and  the  defendant  excepted. 
The  admission  of  the  evidence  is  the  only  error  assigned.     It 
must  also  be  stated,  as  part  of  the  case,  that  the  subpcana,  in 
chancery,  was  served  on  Lang,  and  on  either  Vincent  or  William 
Owens,  but  not  on  Dawson.    Lang  alone  made  answer.    The 
decree,  and  the  rest  of   the  record,  excepting  the  bill,  waa 
admitted  by  consent,  and  all  the  facts  stated  in  it  admitted. 
The  bill  alleges  the  receipt  of  one  hundred  dollars  by  Owens 
from  Lang.    In  this  there  was  error.     Answers  in  chancery^ 
which  are  confessions,  are  strong  evidence  against  the  party 
who  makes  them.     But  a  bill  in  chancery,  wherein  many  of  the 
facts  are  the  mere  suggestions  of  counsel,  made  for  the  purpose 
of  extorting  an  answer  from  the  defendant^  will  not  be  in  evi- 
dence, except  to  show  that  such  a  bill  did  exist,  and  that  certain 
facts  were  in  issue  between  the  parties,  in  order  to  introduce  the 
answerj  or  the  depositions  of  witnesses.     It  is  not  admitted  in 
courts  of  law,  as  evidence,  to  know  any  fact  either  alleged  or 
denied  in  the  bill.    Lord  Kenyon  is  reported  to  have  admitted 
a  bill  in  chancery,  filed  by  an  ancestor,  to  be  evidence  of  a  pedi- 
gree there  stated,  as  a  declaration  in  the  family.     But  it  was 
resolved  by  the  judges,  in  the  Banbury  Peerage  case,  on  a  quee» 
tion  put  to  them  by  the  house  of  lords,  that  a  bill  in  equity,  or 
depositions,  can  not  be  received  in  evidence  in  the  courts  of 
common  law,  on  the  trial  of  an  ejectment  against  a  party  not 
claiming  or  deriving  title  in  any  manner  under  the  plaintiff  or 
defendant  ia  the  chancery  suit,  either  as  evidence  of  the  facts 
therein  deposed,  or  as  declarations  respecting  pedigree.     The 
law  seems,  therefore,  to  be  now  settled,  that  a  bill  in  chancery 
can  not  be  given  in  evidence  as  an  admission  of  facts  against 
the  complainant  himself,  except  in  the  case  of  pedigree,  and  not 
even  then,  except  as  a  party  who  claims  or  derives  title  in  some 
manner  under  the  plaintiff  or  defendant  in  the  chancery  suit. 
The  bill  was  not  offered  to  prove  pedigree,  but  the  fact  thai 
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Owens  had  received  one  bundred  dollars  from  Lang;  and  if 
the  bill  would  not,  as  we  bave  shown «  have  been  evidence 
against  the  complainants,  it  is  difficult  to  conceive  in  what  way 
it  can  be  made  evidence  for  that  purpose  against  Owens  in 
favor  of  Dawson.  It  must  be  remarked  that  the  suhpcBna  was 
aerved  on  Lang,  and  on  either  Vincent  or  William  Owens,  but 
Lang  alone  answers.  It  was  not  served  on  Dawson ;  so  that 
the  only  person  who  can  be  said  to  have  admitted  the  facts  was 
LsDg.  This,  therefore,  was  re8  inier  alios  acta,  and  not  admis- 
aiUe  as  evidence,  either  for  or  against  either  Dawson  or  Owens. 
A  decree  in  chancery  may  be  given  in  evidence  on  the  same 
footing,  and  under  the  same  limitations,  as  the  verdict  and 
jadgment  of  a  court  of  common  law.  If  this,  then,  had  been 
asnit  by  Gordon  and  Light  against  Dawson,  Owens,  and  Lang, 
a  judgment  against  Dawson  and  Lang  would  not  be  evidence 
in  a  suit  between  Dawson  and  Owens.  The  fact  that  the  rest  ot 
the  record,  excepting  the  bill,  was  admitted  by  consent,  and  all 
the  facts  stated  in  it  admitted,  does  not  alter  the  case.  We  have 
no  right  to  extend  the  case  beyond  the  agreement  of  the  parties. 
It  is  true  that,  according  to  the  course  of  the  chancery  practice 
there  was  a  decree  against  all  the  defendants,  although  it  was 
^oent  Owens  that  was  served  vnth  notice  of  the  bill,  and  it 
was  certain  that  Dawson  was  not.  This  proceeding  in  chancery 
was  in  rem,  and  not  in  personam.  The  right  to  appear  and 
Bbow  cause  against  the  decree  is  reserved  to  the  absent  defend- 
ant 

We  can  not  think  that  the  allegations  in  the  bill  ought  to  be 
given  against  either  of  the  defendants  by  the  other  in  a  suit 
between  them,  as  it  is  uncertain  whether  either  had  notice  of 
even  the  filing  of  the  bill,  and  can  not  be  supposed,  except  as 
between  the  complainant  and  them,  to  have  admitted  the  truth 
of  them.  If  John  Lang  paid  the  sum  alleged  in  the  bill,  he 
^as  a  competent  vntness  to  prove  the  fact  in  a  suit  between 
Owens  and  Dawson. 

Judgment  reversed  and  a  venire  de  novo  awarded. 

*  AiLBGATioirs  nr  a  Complaint  in  a  Fobmsr  Suit  by  the  plamtifiTs  tea* 
*»*rix,  which  had  been  dismiaaed,  were  held  in  Bore  v.  Quierry,  6  Am.  Dec. 
<  13,  to  be  •dmiawible  in  a  sabseqnent  snit  by  the  plaintiff  as  executor  claim- 
ttg  a  partaenhip  between  the  teatatrlz  and  the  defendant'a  teatator,  to 
•how  that  the  teatatriz  had  aued  for  compenaation  aa  the  aervant  of  the  de- 
feodant'a  testator  in  each  former  auit.  In  Trubly  v.  Seybert,  12  Pa.  St.  104, 
the  principal  caae  was  cited  aa  authority  for  the  poaition  that  a  bill  in  chan- 
^vy  IB  not  evidence  in  another  auit,  becauae  many  of  the  facta  are  mere  aog^ 
S>>taoiiaof  ooonaeL 
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Tun  DooTBZKB  wiTB  Bbspbct  to  Judicial  ADMiaaTOire  in  a  suit  aa  evi« 
denoe  againat  parties  thereto,  in  favor  of  a  Btranger  in  a  subseqent  aait,  is 
thas  stated  in  1  GreenL  Ev.,  sec.  527,  a:  "  A  record  may  also  be  admitted  in 
evidence  in  favor  of  a  stranger,  against  one  of  the  parties,  as  containing  a 
aolemn  admission,  or  judicial  declaration,  by  such  party  in  re^gard  to  a  certain 
fact.  Bnt  in  that  case  it  is  not  admitted  as  a  judgment  conclusively  estab- 
lishing the  fact,  but  as  the  deliberate  declaration  or  admission  of  the  party 
bimself  that  the  fact  was  so.  It  is  therefore  to  be  treated  according  to  the 
principles  governing  admissions,  to  which  class  of  evidence  it  properly  be- 
longs. Thus,  where  a  carrier  brought  trover  against  a  person  to  whcKn  ha 
had  delivered  the  goods  intrusted  to  him,  and  which  were  los^  the  record  in 
this  suit  was  held  admissible  for  the  owner,  in  a  subsequent  action  bioo^t 
by  him  against  the  carrier,  as  amounting  to  a  confession  in  a  court  of  record, 
that  he  had  the  plaintiff's  goods:  TiUy  v.  CowUng,  I  Ld.  Baym.  744,  per 
Holt,  0.  J.;  S.  C,  Bull  N.  P.  243;  Parsans  v.  Copdand,  33  Me.  370.  So^ 
also,  where  the  plaintiff*,  in  an  action  of  trespass  ^uare  clautum/rtgU,  clauiied 
title  by  disseisin  against  a  grantee  of  the  heirs  of  the  disseisee,  it  waa  held 
that  the  count  in  a  writ  of  right  sued  by  those  heirs  agaiost  him,  might  bo 
given  in  evidence,  as  their  declaration  and  admission,  that  their  anoeator 
died  disseised,  and  that  the  present  plaintiff  was  in  possession:  Sobinmm  v. 
Swetl,  3  Greenl.  316,  supra,  sec  195;  WeUs  v.  Compton,  3  Bob.  (La.)  171; 
and  see  KtUenbtrgtr  v.  Sturtevard,  7  Cuah.  465.  So  where  two  had  been  sued 
as  partners,  ai^  had  suffered  judgment  by  default^  the  record  was  held  com- 
petent evidence  of  an  admission  of  the  partnership,  in  a  subsequent  action 
brought  by  a  third  person  against  them  as  partners:  Craig  v.  Caridon,  8 
Shep  492.  And  on  the  same  ground,  in  a  libel  by  a  wife  for  a  divorce,  be- 
cause of  the  extreme  cruelty  of  the  husband,  the  record  of  his  convictioo  of 
an  assault  and  battery  upon  her,  founded  upon  his  plea  of  '  guilty,'  waa  hold 
good  evidence  against  him  as  a  judicial  admission  of  the  fact.  But  if  tho 
plea  had  been  '  not  guilty, '  it  would  have  been  otherwise:  Bradky  t.  Bradleih 
2  IWri  367;  Woodruff  y,  Woodrtiff,  Id.  475." 


HOGE  V.  HOGE. 

[1  Waits,  163.] 
Tbubt  nr  av  ABSOLunB  Devisx  mat  bs  Estabushkd  btPabolPboovoI  con- 
temporaneous declarations  of  the  testator  and  subsequent  dedacationa  of 
the  devisee  in  possession,  that  the  devise  was  made  for  the  benefit  of  a 
third  person  upon  the  devisee's  suggestion  and  promise  to  hold  it  in 

trust. 
DinsBi's  AcnvB  ob  Pabsivb  Aoenot  in  Pbocitbino  thb  Dbvisb  must  be 
shown,  it  seems,  in  order  to  enforce  such  a  trust. 

Ck>MFB0MI8B  OF  A  DOUBTTUL  ElGUT,   PbOOCJRBD  WITHOUT  SUCH  DlCBIT   SS 

would  vitiate  any  other  contract,  concludes  the  parties,  though  ignorant 
of  the  extent  of  their  rights. 

CklMPBOMISB  ObTAIKXD  THBOUOH  MI8BBFBBSEHTATION8  OT  A  ThIBD  PBRSOM 

fram  a  party  to  a  suit  is  not  binding  on  him  if  the  other  party  knew  and 
availed  himself  unduly  of  such  misrepresentations. 

Ebbob  to  the  common  pleas  in  an  action  of  ejectment  brought 
toy  William  Hoge,  an  illegitimate  son  of  William  Hoge,  de* 
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ceased,  against  William  Wilson,  and  William  Hoge,  son  of 
David  Hoge»  and  also  against  David  Hoge,  to  December  tenn, 
1827.  Both  parties  claimed  under  William  Hoge,  deceased,  who, 
it  was  admitted,  died  seised.  By  his  will,  proved  November  9, 
1814,  the  deceased  devised  the  premises  now  claimed,  to  his 
brother,  John  Hoge,  now  deceased,  **  his  heirs  and  assigns  for- 
ever." The  plaintiff  having  produced  the  will  in  evidence, 
offered  evidence  of  certain  declarations  of  the  testator  at  the 
time  of  making  the  will,  and  of  declarations  made  by  John 
Hoge  after  the  testator's  death,  to  show  that  the  devise  to  the 
said  John  was  intended  by  the  testator  to  be  ia  trust  for  the 
plaintiff,  and  that  it  was  made  at  the  instance  and  suggestion  of 
the  said  John  and  upon  his  promise  to  perform  said  trust.  The 
substance  of  the  material  part  of  the  evidence  on  this  point  is 
BuflBciently  stated  in  the  opinion.  It  was  admitted  against  the 
objection  of  the  defendants.  The  defendants  gave  in  evidence 
a  conveyance  from  John  Hoge  to  William,  son  of  David  Hoge, 
dated  August  24, 1820,  the  nature  of  which  is  stated  in  the 
opinion.  It  appeared  that  the  said  conveyance  was  executed 
while  another  action  of  ejectment,  brought  by  the  plaintiff 
against  one  Lyon,  a  tenant  of  the  said  John  Hoge,  who  was  then 
in  possession  of  the  premises,  was  pending  before  arbitrators. 
After  executing  this  conveyance,  John  Hoge  testified  as  a  wit- 
ness before  the  arbitrators.  In  consequence  of  this  testimony, 
that  action  was  compromised  and  discontinued  by  the  plaintiff 
on  August  29, 1820,  when  he  executed  to  David  Hoge,  his  heirs 
and  assigns,  a  conveyance  and  release  of  all  his  right,  title,  and 
interest  in  the  premises.  On  the  same  day  David  Hoge  ex- 
eouted  a  bond  to  the  plaintiff  to  convey  to  him  certain  other 
land  as  soon  as  the  selection  and  survey  should  be  made.  The 
conveyance  and  bond  were  produced  in  evidence  by  the  defend* 
ants,  who  also  proved  that  David  Hoge  had  performed  the  con- 
dition of  his  bond,  by  conveying  to  the  plaintiff  the  other  land 
mentioned,  and  that  the  bond  had  been  taken  op  and  canceled. 
They  also  produced  in  evidence  certain  deeds  executed  by  the 
plaintiff  in  1821  and  1822,  whereby  he  had  conveyed  to  other 
parties  the  land  so  conveyed  to  him  by  David  Hoge. 

John  Hoge's  deposition  was  read  in  evidence,  setting  forth, 
in  substance,  that  he  never  understood  or  stated  that  the  de- 
vise to  him  was  in  trust  for  the  plaintiff;  that  he,  deponent, 
had  urged  the  testator  to  make  some  provision  for  the  plaintiff 
in  his,  the  testator's,  life-time,  but  that  he  had  refused  to  do  so; 
that  the  deponent  and  the  testator  had  neyer  spoken  of  a 
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devise  to  the  plaintiff  or  to  any  otber  person;  that  he,  the  depo- 
nent, had  no  knowledge  of  the  devise  made  to  him  until  after 
the  testator's  death;  that  he  knew  that  the  testator  had  the 
utmost  confidence  in  him,  and  believ«A  that  his  confidence  and 
affection  induced  him  to  make  the  devise;  that  he  belioTed  that 
the  confidence  or  trust  reposed  in  him  was  that  he  would  dis- 
pose of  the  land  devised,  to  such  of  the  male  heirs  of  the  tes- 
tator as  he  should  deem  most  worthy;  and  that  he  vras  not  lim- 
ited by  any  trust  as  to  those  to  whom  he  was  to  give  the  prop- 
erty, but  that  he  had  determined,  before  the  previous  action  was 
brought,  to  give  one  third  of  the  estate  to  the  plaintiff,  and  the 
remainder  to  David  Hoge,  who  was  the  testator's  brother. 
Other  facts  stated  in  his  deposition  need  not  be  mentioned. 
After  instruction  by  the  court,  the  material  parts  of  which  ap- 
pear from  the  opinion  and  assignments  of  error,  so  far  as  they 
relate  to  the  points  decided  in  the  supreme  court,  the  jury 
returned  a  verdict  for  the  plaintiff,  possession  to  be  delivered 
upon  payment  by  the  plaintiff  to  Hoge  of  a  certain  sum,  which 
the  jury  considered  the  fair  value  of  the  land  previously  oon- 
yeyed  by  David  Hoge  to  the  plaintiff  under  the  compromise, 
and  which  the  plaintiff  had  conveyed  away,  and  therefore  oould 
not  reconvey  to  David  Hoge.    Judgment  on  the  verdict. 

The  errors  assigned  were:  1.  That  the  parol  evidence  of  the 
trust  was  improperly  admitted.  2.  That  the  court  erred  in 
charging  the  jury  that  in  determining  what  was  the  testator's 
will,  they  were  to  decide  from  the  writing  in  connection  vnth 
the  verbal  declarations  of  the  testator  and  of  John  Hoge,  the 
devisee.  3.  That  the  court  erred  in  charging  that  if  the  testa- 
tor acknowledged  the  plaintiff  to  be  his  illegitimate  son,  he  was 
under  a  moral  obligation  to  provide  for  him,  which  might  be 
considered  in  arriving  at  his  intention,  and  would  be  a  good 
consideration  for  a  devise.  4.  That  the  court  erred  in  telling 
the  jury  that  they  would  not  say  the  plaintiff's  delay  in  prose- 
cuting his  claim,  such  claim  being  at  most  merely  equitable, 
was  a  bar  to  his  recovery.  5.  That  the  charge  of  the  court 
that  the  compromise  of  the  previous  action  was  a  bar  to  the 
plaintiff's  recovery,  if  fairly  made,  without  any  fraud  practiced 
by  David  Hoge,  or  any  one  with  his  privity,  or  any  undue  ad- 
vantage taken  of  the  plaintiff's  ignorance,  mistake,  or  neces- 
sities, was  erroneous  in  not  stating  whether  ignorance  or  mis- 
take of  facts  or  law  was  meant,  being  therefore  Tague  and 
ambiguous,  and  calculated  to  mislead  the  juxy.  6.  That  the 
oourt  ought  to  have  given  the  instruction  prayed  in  the  de 
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fendant's  ninth  x>oint9  that  unless  fraud  was  proTed  to  have 
been,  practiced  bjr  David  Hoge  on  the  plaintiff  in  making  the 
xxnnpromise,  it  was  binding  on  the  plaintiff,  and  a  bar  to  the 
4ietion.     7.  That  the  court  erred  in  instructing  the  juiy,  that  if 
iber  shoald  find  for  the  plaintiff  on  the  other  points,  thej 
might  so  find,  notwithstanding  the  fact  that  no  reconveyance 
had  been  made  or  tendered  by  the  plaintiff  of  the  land  con- 
veyed to  him  by  David  Hoge,  under  the  compromise,  and  that 
•they  might  make  provision  in  their  verdict  that  the  plaintiff 
should  not  have  possession  until  he  should  reconvey  said  land, 
or  if  that  was  not  in  his  power,  should  pay  or  tender  its  value 
to  the  defendants,  as  the  same  should  be  found  by  their  verdict. 
6.  That  there  was  error  in  rendering  judgment  for  the  plaintiff 
and  not  for  the  defendants. 

W.  W.  FeUemum^  for  the  plaintiffs  in  error. 

N.  Euring,  for  the  defendant  in  error. 

By  Court,  Gibsoh,  C.  J.    The  sam  of  the  evidence  on  the 
|Murt  of  the  plaintiff,  in  relation  to  the  first  of  the  two  essential 
points  in  the  cause,  is  contained  in  the  testimony  of  Mr.  Mc- 
OifBn,  and  the  deposition  of  Mr.  Morgan.     The  first  of  these 
testified,  that  when  he  was  writing  the  will,  the  testator  remarked 
that,  "  as  regards  the  devise  to  his  brother,  John  Hoge,  it  was 
a  trust,  and  that  he  had  no  other  way  of  doing  it;  he  must 
leave  it  entirely  to  his  honor."    That  no  words  were  used  to 
designate  the  person  for  whom  the  trast  was  intended;  but  that 
John  Hoge,  the  devisee,  subsequently  told  the  witness  "  that  it 
was  intended  for  young  William  Hoge,"  and  that  he  had  **  sug- 
igested  "  to  the  testator  to  give  the  estate  to  him  (John)  as  a 
means  of  obviating  difficulties  in  securing  the  benefit  of  it  to 
young  William;  that  he  had  been  a  long  time  tiying  to  get  him  to 
•do  it,  but  that  he  had  not  had  sufficient  courage.   Mr.  Morgan  de- 
posed to  an  admission  of  John  Hoge,  that  the  devise  to  him  had 
been  in  trust  for  young  William;  "  that  this  had  been  done  1)y  his 
(John's)  advice,  or  at  his  instance,  and  that  he  had  wanted  his 
brother  to  do  more  for  him."    Besides  these  Mr.  Swearingen 
testified  to  admissions  of  "an  understanding  between  him  and 
his  brother,  that  if  young  William  should  marry  and  have  a 
male  heir,  it  would  be  in  his  power  to  do  something  decent  for 
lum."   The  first  question  is,  whether  this  evidence  were  com- 
petent to  go  to  the  jury,  and,  if  not  disproved,  to  found  a  trust 
4or  William,  the  plaintiff,  who  was  the  testator's  natural  son. 
Oontempovaiy  dedaiations  of  a  testator  have  always  been. 
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not  only  competent,  bat  powerful  evidence  of  the  fact  declared; 
and  the  competency  of  declarations  by  the  devisee,  while  he 
was  the  owner  of  the  land,  will  not  be  disputed.  Indeed,  the 
objection  was  rather  to  the  fact  itself,  than  the  evidence  of  it; 
and  it  is  contended  that  parol  evidence  of  a  trust  is  contrary  to 
our  statute  of  wills,  which  corresponds,  as  far  as  regards  the 
point  in  dispute,  with  the  British  statute  of  frauds.  Undoubt- 
edly every  part  of  a  will  must  be  in  writing,  and  a  naked  parol 
declaration  of  trust,  in  respect  of  land  devised,  is  void.  The 
trust  insisted  on  here,  however,  owes  its  validity,  not  to  the 
will  or  the  declaration  of  the  testator,  but  to  the  fraud  of  the 
devisee.  It  belongs  to  a  class  in  which  the  trust  arises  ex  mdU" 
fido^  and  in  which  equity  turns  the  fraudulent  procurer  of  the 
legal  title  into  a  trustee,  to  get  at  him,  and  there  is  nothing  m 
reason  or  authority  to  forbid  the  raising  of  such  a  trust,  from 
the  surreptitious  procurement  of  a  devise. 

In  Dixon  v.  Olmius,  1  Cox  Ch.  Cas.  414,  a  devisee  who  haci 
been  guilty  of  several  acts  of  fraud  and  violence,  particu- 
larly in  preventing  an  attorney,  sent  for  by  the  testator  to  alter 
his  will,  from  entering  the  bed-room,  was  promptly  declared  a 
trustee  for  the  party  intended  to  have  been  benefited  by  the 
alteration.  The  question  has  been,  as  to  the  circumstances 
which  constitute  such  a  fraud  as  will  be  made  the  foundation 
of  a  decree.  A  mere  refusal  to  perform  the  trust  is,  undoubt- 
edly, not  enough;  else  the  statute  which  requires  a  will  of  land 
to  be  in  writing,  would  be  altogether  inoperative;  and  it  seems- 
to  be  requisite  that  there  should  appear  to  have  been  an  agency,, 
active  or  passive,  on  the  part  of  the  devisee,  in  procuring  the 
devise.  In  WhiUon  v.  BusseU,  1  Atk.  448,  it  was  thought,  by^ 
high  authority,  that  even  a  promise  to  the  testator  to  perfom^ 
the  trust  was  not  such  an  agency,  because,  as  it  was  said,  the 
fraud,  if  any,  consisted  not  in  the  procurement  of  the  will,  but. 
in  the  subsequent  refusal  to  perform  it;  and  that  every  breack 
of  promise  is  not  a  fraud.  But  it  was  also  thought  that  the- 
testator  had  not,  in  fact,  been  drawn  in  to  make  the  will  by  the- 
promise;  and  on  no  other  ground  is  the  decision  to  be  recon- 
ciled to  a  train  of  authorities  by  which  it  is  conclusively  estab- 
lished, that  if  he  has  executed  his  will  on  the  faith  of  such  a. 
promise,  the  devisee  shall  be  compelled  to  make  it  good.  In 
Harris  v.  Sorwell^  Oilb.  Eq.  11,  a  testator  who  had  devised  all 
his  land  to  his  nephew,  desired  his  heir-at-law  not  to  disturbi 
him  in  the  possession  of  certain  after-purchased  lands;  and  it 
was  so  decreed.    So  in  Chamberlaine  v.  Chamberlaine,  2  Freem^ 
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84»  a  testator  baTing  settled  lands  on  his  son  for  life,  and  bay- 
ing discourse  about  altering  bis  will,  for  fear  there  should  not 
be  enough  beside  to  pay  certain  legacies  to  his  daughters,  wa» 
told  by  the  son  that  he  would  pay  them,  if  the  assets  were  de» 
ficient;  but  afterwards,  pretending  that  the  lands  devised  to 
him  fell  short  of  the  legacies,  filed  bis  bill  to  have  a  sum 
alleged  to  be  equal  to  the  deficiency,  raised  out  of  other  parts 
of  the  estate;  and  it  was  decreed  that,  having  suffered  his 
father  to  die  in  peace  on  a  promise  which  had  prevented  hiuk 
from  altering  his  will,  he  should  pay  them  himself;  the  chan* 
cellor  further  remarking,  that  it  was  the  constant  practice  of 
the  court  to  make  decrees  on  such  promises.  That  was  a  strong 
case,  as  the  relief  claimed  would  probably  have  put  the  son  in 
no  better  condition  than  if  the  alteration  had  been  made. 

To  the  same  effect  is  Devenish  v.  Baines,  Free,  in  Gh.  3,  m 
which  a  copy-holder,  intending  to  devise  the  greater  part  of  his 
copy-hold  to  his  godson,  and  advising  with  the  copy-holders 
how  that  might  best  be  done,  was  prevailed  upon  by  his  wife 
to  nominate  her  to  the  whole,  on  her  promising  to  give  the 
godson  the  part  intended  for  him;  and  it  was  decreed  against 
the  wife,  notwithstanding  the  statute  of  frauds.     And  in  OZd- 
ham  T.  Litchfield^  2  Yem.  606,  lands  were  charged  with  an  an- 
nuity, on  proof  that  the  testator  was  prevented  from  charging 
them  in  his  will,  by  a  promise  of  payment  by  the  devisee.    Thero 
are  many  other  decisions  to  the  same  point;  but  I  shall  cite  no 
more  than  Thynn  v.  Thynn^  1  Yem.  296,  in  which  a  son  induced 
his  mother,  by  promising  to  be  a  trustee  to  her  use,  to  prevail 
on  her  husband  to  make  a  new  will  and  appoint  him  executor 
in  her  stead;  and  he  was  so  decreed.    I  have  cited  these  authori- 
ties, with  a  particular  reference  to  their  circumstances,  to  show 
that  the  difference  taken  in  the  argument  between  real  and  per* 
flonal  estate  is  without  foundation.     The  principle  of  the  relief 
to  be  granted  is  very  satisfactorily  disclosed  by  Lord  Hardwicke,, 
in  Beech  v.  Kennegal^  1  Yes.  122,  where  an  executor  and  residu- 
ary legatee,  who  had  promised  to  pay  a  legacy  not  in  the  will,, 
was  decreed  to  discharge  it  out  of  the  assets;  and  I  shall  close* 
my  remarks  on  this  part  of  the  case  with  a  recapitulation  of 
liM  introductory  observations.    The   rule  of  law  and  of  the* 
court,  said  the  chancellor,  strengthened  by  the  statute,  is,  thai 
all  the  legacies  must  be  written  in  the  will;  and  that  all  the  ar- 
gnments  against  breaking  in  on  wills  by  parol  proof  were  well 
founded.    But,  notwithstanding  that,  the  court  had  adherei^  so 
the  principle  that  whenever  a  case  is  infected  with  fraud,  t&a 
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<*ourt  will  not  suffer  the  statute  to  protect  it,  so  that  any  one 
«hall  run  awaj  with  a  benefit  not  intended.  That  the  question 
was,  whether  the  allegation  of  fraud  were  strengthened  by  the 
promise  of  the  defendant;  and  he  was  of  opinion  that  it  was. 
That  it  had  been  taken  that  the  fraud  must  be  on  him  who 
might  have  remedy  by  law;  but  the  court  considered  it  as  a 
fraud  also  on  the  testator.  To  apply  this  to  the  case  at  bar:  If 
ihe  testator  was  induced  by  the  promise  of  his  brother,  much  more 
if,  by  his  suggestion,  to  believe  that  a  devise  to  him  was  the 
most  prudent  plan  of  securing  the  estate  to  his  illegitimate  son, 
it  can  not  be  said  that  a  breach  of  confidence,  thus  reposed  in 
bim,  was  intended  to  be  protected  by  the  statute;  and  with  a 
<[irection  to  this  effect,  the  point  was  put  to  the  jury. 

If,  then,  equity  would  have  decreed  the  trust  against  the  de- 
Tisee,  it  remains  to  be  seen  whether  the  plaintiff  has  precluded 
liimself  from  insisting  on  it  against  the  defendant.  The  plaint- 
iff had  brought  his  ejectment  against  a  tenant  of  the  devisee, 
io  which  the  latter  had  declined  to  become  a  party,  and  while 
the  cause  was  before  arbitrators,  had  executed  a  conveyance,  the 
nature  of  which  will  presently  be  stated,  to  the  present  defend- 
ant, David  Hoge,  and  his  son  William,  by  which  he  became  a 
^tness  and  testified,  it  is  to  be  presumed,  to  the  facts  con« 
tained  in  his  deposition  here.  This  advantage  would  not  have 
lyeen  accorded  to  him  on  a  bill  in  equity,  for  which  our  eject- 
ment is  a  substitute,  as  he  would  have  been  made  a  party.  As 
it  was,  however,  the  cause  was  compromised  under  the  pressure 
of  his  testimony,  the  plaintiff  conveying  his  equity  to  the  de- 
fendant, and  the  latter  executing  a  bond,  with  condition  to  con- 
Tey  to  the  former  certain  lands  to  be  selected  by  him  from  a 
larger  body.  These  were  subsequently  selected,  and  a  part  of 
Ihem  sold  by  the  plaintiff. 

By  the  conveyance  of  John,  the  devisee,  an  estate  in  tail  male 
was  limited  to  William,  the  defendant's  son,  with  power  to  his 
father,  whom  I  treat  as  the  party  really  interested  to  take  the 
profits  during  his  life,  and  to  ''sell  and  dispose  of"  the  estate, 
if  he  should  deem  it  necessary,  for  the  education  and  advance- 
ment in  life  of  his  male  children.  This  was  a  power  in  gross, 
or  perhaps  simply  collateral,  but  being  a  general  one,  it  gave 
the  fee  simple  to  the  father,  just  as  if  it  had  been  conveyed  to 
jiim  by  a  deed  of  bargain  and  sale,  instead,  as  this  was,  of  a 
oovenant  to  stand  seised;  consequently,  the  legal  estate  being 
in  the  defendant,  the  parties  stood,  at  the  time  of  the  com< 
l^romise,  in  the  relation  of  cestui  que  trust  and  trustee. 
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The  compromise  of  a  doubtful  title,  when  procured  without 
such  deceit  as  would  yitiaie  ao j  other  contract,  concludes  the 
parties,  though  ignorant  of  the  extent  of  their  rights;  and 
this  part  of  the  case  depended,  therefore,  on  the  plaintiff's  abil- 
ity to  bring  home  to  the  defendant  a  knowledge  of  the  falsehood 
and  malpractice  imputed  to  the  devisee.  The  direction  presup- 
posed the  existence  of  such  practice;  and  the  point  was  to  £x 
the  decree  of  connivance  necessary  to  make  the  defendant  par- 
ticipant of  it.  The  jury  were  instructed  that  if  the  release  were 
"  obtained  through  the  misrepresentation  of  John  Hoge,  and  in 
eonseqaence  of  the  influence  of  his  testimony  and  the  persua- 
sion of  the  arbitrators,  it  is  not  binding  if  David  Hoge  knew  of 
aach  misrepresentations,  and  availed  himself  unduly  of  such  in- 
fluence and  misrepresentations."  Who  can  doubt  it?  The 
least  advantage  taken  with  a  knowledge  that  it  flowed  from  a 
^oxrapt  source,  would  be  undue  and  fatal  to  the  contract. 
Again:  "  Should  you  find  that  the  release  was  procured  by  the 
fraud,  falsehood,  imposition,  or  influence  of  John  Hoge,  it  is 
void,  however  innocent  David  Hoge  may  be,  if  the  agency 
or  interference  of  John  Hoge  was  employed  to  affect  the  ar- 
rangement But  if  David  Hoge  knew  of  no  such  misrepresenta- 
tion, nor  had  any  unfair  advantage  from  such  influence  and 
persuasions;  if  he  was  not  privy  to  any  fraud,  falsehood,  or  im- 
position, even  supposing  John  Hoge  had  perjured  himself  in 
the  testimony  which  he  gave  before  the  arbitrators,  and  David 
Hoge  had  no  knowledge  or  reason  to  believe  it  was  so,  the 
agreement  of  compromise  will  not  be  avoided:"  It  must  be  ad- 
mitted that  in  attempting  to  attain  to  greater  precision  by  re- 
peating the  same  proposition  in  different  words,  the  judge  has 
expressed  himself  not  without  a  shade  of  obscurity;  for  it  is  not 
ea^  to  determine,  without  a  view  of  the  context,  what  was 
meant  by  innocence  which  could  employ  the  fraud,  falsehood, 
snd  imposition  of  another.  But  in  putting  the  converse  of  the 
proposition,  it  was  clearly  explained  that  by  innoceoce  was 
meant  that  comparative  degree  of  culpability  which  consists  in 
abstaining  from  an  interference  in  the  criminal  act,  but  without 
rejecting  a  benefit  procured  by  it;  for  the  jury  were  plainly  in- 
etructed  that  if  the  defendant  had  neither  knowledge  of  the  de- 
ceit nor  reason  to  suspect  the  devisee  of  playing  a  foul  game 
for  his  benefit,  the  compromise  which  was  the  consequence  of  it 
would  be  a  binding  one.  Could  he  ask  for  more  ?  Standing  as 
a  volunteer,  and  perhaps  the  instrument  of  a  corrupt  purpose, 
he  ought  to  appear  clearly  to  have  been  an  unconscious  one. 
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He  was  bound  not  merely  to  a  scrupulous  obserrance  of  good 
faith,  but  even  to  vigilance  in  detecting  whatever  might  gi^ve 
him  an  unfair  advantage.  A  participation  in  the  benefits  of  the 
fraud,  haviug  knowledge  of  its  existence,  or  leaving  the  means 
of  knowledge  unimproved,  would  undoubtedly  implicate  him  as 
a  coufederate,  and  whether  as  an  active  or  a  passive  one,  would 
be  immaterial  to  {he  question.  In  this  view  the  point  was  sub- 
mitted, and  in  language  which  could  not  on  the  whole  have 
been  misunderstood  by  the  jury. 

The  remaining  points  seem  to  have  been  immaterial.  In  re* 
gard  to  this  species  of  trust,  the  illegitimacy  of  the  beneficiaiy 
can  never  be  a  circumstance  of  moment,  since  equity  would 
undoubtedly  declare  any  one  a  trustee  who  would  interpose  be* 
tween  a  testator  and  his  bounty  to  a  stranger.  Neither  could 
the  alleged  delay  in  prosecuting,  affect  the  right;  certainly  it 
could  not,  as  regards  the  perpetrator  of  the  fraud,  or  one  stand- 
ing in  his  place.  Beside,  it  does  not  appear  there  was  any 
considerable  lapse  of  time  between  the  discovery  of  the  decep- 
tion alleged  to  have  been  practiced  in  the  compromise,  and  the 
institution  of  the  suit.  Finally,  the  direction  prayed  in  the  de- 
fendant's ninth  point,  was  actually  given  in  the  very  part  of  the 
charge  to  which  I  have  particularly  adverted;  and  in  no  part  of 
the  cause  do  we  perceive  anything  which  requires  it  to  be  senfc 
to  another  jury. 

Kennedt,  J. ,  took  no  part  in  the  judgment,  having  been  of 
counsel  with  the  plaintiff  in  error. 
Judgment  aflSrmed. 


Pabol  Evidencb  of  a  Trust  ik  a  Dxvisb  or  Grant.— See,  on  this  sabji 
the  notes  to  TIiomp8on*s  Lessee  v.  While,  1  Am.  Dec.  258^  and  Towlea  t» 
Burton^  24  Id.  413.  One  frandolently  proonring  a  deviae  to  himnelf  under  a 
parol  promiBe  to  hold  in  trust  for  another  will  be  adjudged  a  trustee  es  mal^ 
fido:  BediOan  v.  Seaton,  3  Wall  0.  C.  284;  MeKee  v.  Janes,  6  Pa.  St.  425^ 
428,  both  citing  lloge  v.  Hoge,  So,  it  seems,  although  the  cestui  que  inui 
procures  the  devise  to  be  so  made  to  defraud  creditors:  McKee  v.  Jimes,  6 
Pa.  St.  425.  And  subsequent  parol  admissions  of  the  devisee  are  oompetent 
evidence  to  establish  such  a  trust:  Id.  A  promise  by  a  legatee  to  the  testa* 
tor  to  pay  a  certain  sum  to  a  third  person,  whereby  the  testator  is  induced 
to  omit  a  bequest  to  such  person,  is  a  good  consideration  for  a  note  after- 
wardu  executed  by  the  legatee  to  that  person:  OauUaher  v.  OauUaher^  5 
Watts,  200,  citing  the  principal  case.  Where  a  grantor  conveyed  to  his  son» 
dedariug  at  the  time  that  the  son  should  hold  in  trust  for  his  mother,  because 
the  land  was  purchased  with  her  money,  and  the  son  accepted  the  oonveyanc^ 
wfth  that  understanding,  it  was  held,  following  Hoge  v.  ffoge,  that  this  ooii» 
■tituted  a  trust  provable  b/  parol:  Freefnan  v.  Freeman^  2  Pars.  SeL  Oas.  81» 
86.  The  principle  of  the  foregoing  decision  was  applied,  also,  in  Sherif  ^. 
Heal,  6  Watts,  534.     In  that  case  it  appeared  that  certain  county  oommis 
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lumng  obtained  a  judgment  against  a  delinquent  tax  collector  and  hit 
moiety,  caused  their  land  to  be  sold  and  bought  it  in,  but  did  not  take  a  con- 
veyance, and  permitted  the  land  to  lie,  telling  the  debtors  that  they  ooold 
ledeem  it  by  paying  off  the  judgment.  A  third  person  agreed  with  the 
<lebtorB  to  buy  the  land  of  the  commissioners  and  pay  the  judgment.  The 
«>mm]8sioiiers  consented  to  this  arrangement,  and  agreed  to  have  the  sale 
perfected  and  to  assign  to  him.  It  was  held,  citing  Hoge  ▼.  Hoge^  that  such 
thifd  psrson,  having  by  his  agreement  prerented  the  debtors  from  taking  other 
steps  to  redeem  the  land,  must  be  adjudged  a  trustee,  and  that  he  could  not 
MQOver  the  land  in  ejectment  from  one  of  the  debtors,  after  a  tender  to  hia 
<i  the  amount  paid  by  him  and  interest^  and  a  reasonable  sum  for  his  com« 


DBCLARATioini  OF  Tbsiatob,  Abkibsibilitt  or,  Gbneballt. — See  the 
aote  to  Jaekaon  v.  Kntfen,  3  Am.  Dec.  395,  for  an  extended  examination  of 
ibis  sabjed  See,  also,  as  to  the  admissibility  of  such  declarations,  to  show 
isar«  dnrssi*  undue  influence,  importunity,  etc. :  Jaekwn  ▼.  Knifen,  3  Am. 
Dee.  390;  Sambier  v.  Tryon,  10  Id.  444;  Canutock  v.  Hadlyme  etc.  Soe,,  20 
Id.  190;  to  show  a  revocation  by  canceling,  etc :  Dan  v.  Broum,  15  Id.  395, 
and  note;  to  show  that  the  testator  was  mistaken  as  to  the  provisions  of  the 
will,  where  undue  influence  and  testamentary  incapacity  were  charged:  Seel 
▼.  iZsf^  9  Id.  032,  and  note;  to  show  that  a  person  sued  by  the  executor  for  rent 
vaatopay  norsnt:  Coxv.  BoM,  19  Id.  380. 

CoMFBOioni  OF  A  DouBTFUL  Clauc  will  not  be  set  aside,  except  for  fraud* 
vlent  misrepresentation,  or  canceslment,  or  imposition,  amounting  to  unfair 
and  nnoonseientious  dealing,  nor  for  concealment,  if  the  facts  were  such  at 
the  party  was  not  bound  to  disclose:  MUU  Heir9  v.  Lee,  17  Am.  Dec.  118. 
A  oompfiMnise  ol  a  doubtful  dsim,  fairly  made,  is  binding  on  both  parties: 
AUi9  V.  BUUMg$f  2  Cnsh.  26^  citing  the  principal  case.  A  compromise  of  such 
m  claim  is  a  good  consideration  for  a  promise,  and  the  court  will  not  inquire 
into  the  relative  merits  or  demerits  of  the  pretensions  and  rights  of  the  re^ 
•pective  parties,  with  a  view  to  setting  aside  the  compromise:  Fiaher  v.  Jfay, 
SAm.  Dec 026. 
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U  Waxxs.  ai8.] 
Tkobt  nr  Favor  of  ait  UviKOOBPOBArxD  Rblioious  ob  Chabtfabub  8o- 

CUTI  oompoeed  entirely  of  members  resident  within  the  state  is  valid. 
If  sock  Sooanr  is  not  Composbd  Entibblt  of  Residents  of  the  state, 

the  tmst  is  invalid,  as  where  a  conveyanoe  is  made  "for  the  use  of  the 

members  of  the  Methodist  Episcopal  church  in  the  United  States." 
AmBMAxrvB  Statdtx  bobb  not  take  awat  Rights  derived  from  the  oom« 

monlaw. 
SlATOTES  OF  MoBXiCADf  ABB  IN  FObob  IN  THI8  Statb  Only  SO  far  as  they 

prohibit  dedications  to  superstitions  uses  and  grants  to  corporations  with* 

out  a  statutory  license 
flBaxuTX  OF  43  Euz.  is  not  in  Fobcb  in  Pennqrlvania,  and  the  equitable 

powers  of  the  court  over  charitable  uses  are  founded,  it  seems,  on  necea* 

sity  and  the  constitution  of  the  court  rather  than  on  that  statute 

TaUBT  00NTB4BT  TO  THE  AVOWSD  PoUOT   OF  THE    StATB  will  UOt  be    SB* 

forced  through  the  equitable  powers  of  the  court. 
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pRiNOiruB  OF  Ct  Prss  IK  ExECUTiHO  Teusts  is  not  applied  in  thia  stefev 
becanse  no  court  possesses  the  specific  powers  necessary  to  give  it  e£foeV 
and  because  it  is  grossly  revolting  to  a  sense  of  public  justice. 

Where  a  Declabed  Trust  in  a  Deed  is  Void,  a  trust  arises  by  implioa-- 
tion  in  favor  of  those  who  paid  the  purchase  money. 

Where  Trust  Profertt  is  Misapplied  by  the  Trustees,  the  remedy.  i» 
by  a  petition  for  their  removal,  and  not  an  action  at  law  by  the  benefi* 
ciary  to  recover  the  property  from  them. 

AonON  DOES  NOT  LlE  IN  THE  NaMB  OF  A  CORPORATION  agaiBSt  iti  offioeE» 

ex  officio  entitled  to  the  management  and  possession  of  its  property,  for 
the  recovery  thereof. 

Appeal  from  the  circuit  court  of  Alleghany  county,  in  an  ao* 
tion  of  ejectment  in  the  name  of  the  Methodist  church  of  the 
city  of  Pittsburgh  against  Bemington  and  others  for  parts  of 
two  lots  in  Pittsburgh,  and  an  acre  of  land  in  the  northern 
liberties  of  said  city.  The  Methodist  Episcopal  church  claimed 
the  premises,  suing  in  the  name  of  the  corporation  plaintiff^ 
as  trustee  to  its  use.  The  plaintifif  gave  in  evidence  a  certain 
deed  executed  by  one  Miltenberger  and  wife,  September  28, 
1824,  conveying  to  Charles  Avery  and  others,  "trustees  of  the 
Methodist  Episcopal  church  of  Pittsburgh,"  and  their  succes- 
sors in  ofiSce,  the  parts  of  lots  mentioned,  in  trust  for  certain 
uses  sufiSciently  stated  in  the  opinion.  The  acre  of  ground 
mentioned  was  claimed  under  a  different  conveyance,  the  terms 
of  which  need  not  be  stated,  as  the  claim  was  not  pressed. 
The  Methodist  church  of  the  city  of  Pittsburgh  was  incorpo- 
rated by  the  act  of  March  5,  1828.  The  defendants,  it  seems^ 
were  the  present  trustees  of  that  corporation,  ^^he  cause  origi- 
nated in  a  division  in  the  Methodist  Episcopal  church,  the 
plaintiffs  and  the  defendants  both  claiming  to  be  the  Methodist 
church  of  the  city  of  Pittsburgh.  The  court,  directed  a  general 
verdict  for  the  plaintiffs  to  bring  the  questions  of  law  involved 
directly  before  the  court. 

Motion  for  a  new  trial  overruled,  and  the  defendants  appealed. 
The  principal  question  was  whether  the  trust  in  the  deed  above 
referred  to  was  valid.  Other  points  are  adverted  to  in  the 
opinion. 

W.  W.  FeUerman  and  Forward,  for  the  appellants. 

Burke  and  Wilkins,  for  the  appellees. 

By  Court,  Gibson,  C.  J.  Before  the  spirit  of  discord  and 
separation,  which  seems  at  present  to  possess  the  elements  of 
all  things,  had  manifested  itself  in  the  Methodist  society,  there 
was  but  one  congregation  of  that  denomination  in  Pittsburgh. 
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In  proceBS  of  time  the  building  in  which  its  exercises  were  per* 

fonned  was  found  to  be  too  small  for  its  accommodation;  ia 

conBeqnence  of  which  the  principal  subject  of  this  action  waa 

porchased,  and  a  church  built  on  it  by  the  Methodist  brethren 

and  individuals  belonging  to  other  denominations.     The  grant 

was  in  the  form  prescribed  in  the  book  of  *'  doctrines  and 

discipline  '*  of  the  society;  that  is  to  say,  the  conveyance  wa» 

to  natural  persons^  but  without  words  of  inheritance,  and  in 

trust  to  erect  a  house  of  worship  **  for  the  use  of  the  members 

of  the  Methodist  Episcopal  church  in  the  United  States  of 

America,  according  to  the  rules  and  discipline  which  from  time 

to  time  may  be  agreed  upon  and  adopted  by  the  ministers  and 

preachers  of  the  said  church  at  their  general  conference  in  the 

United  States  of  America;  and  in  further  trust  and  confidence 

that  they  shall  at  all  times  hereafter  permit  such  ministers  and 

preaehers  belonging  to  the  said  church  as  shall  from  time  to 

time  be  duly  authorized  by  the  general  conference  of  the  min- 

iatera  and  preachers  of  the  said  Methodist  church,  or  by  the 

yearly  conferences  authorized  by  the  said  general  conference  to 

preach  and  expound  Ood's  holy  word  therein."    To  this  was 

Added  a  grant  to  the  trustees  of  perpetual  succession,  with 

power  to  appoint  their  successors  from  persons  to  be  nominated 

hj  the  minister  in  charge.     To  a  professional  mind  it  is  unnec* 

emry  to  intimate  that  this  formula  was  adopted  in  ignorance 

of  the  common  law,  which  suffers  not  the  fee  to  pass  by  deed 

without  technical  words  of  inheritance,  or  an  individual  to 

dothe  an  association  of  natural  persons  in  one  of  the  principal 

attributes  of  a  corporation.    What  effect  the  want  of  proper 

irarda  of  conveyance  may  have  on  the  ultimate  destination  of 

the  property,  it  is  not  at  present  for  us  to  say.    The  cause  has 

been  argued  as  if  the  fee  had  actually  passed,  and  our  busi* 

nesB  is  consequently  with  the  validity  of  the  trust.    But  it  will 

not  he  thought  an  officious  interference  with  the  concerns  of 

the  society  to  suggest  to  it,  or  the  parties  ultimately  entitled^ 

the  necessity  of  immediate  measures  to  secure  the  property 

held  by  it  under  this  form  of  assurance,  to  the  objects  originally 

oontemplated  by  the  donors. 

Tbe  decision  in  WUman  v.  Lex,  17  Serg.  &  B.  388  [18  Am. 
Dec.  6id],  is  full  to  the  point,  that  a  trust  in  favor  of  an  unin* 
eorporated  religious  or  charitable  society,  is  an  available  one; 
and  were  the  Methodist  society  constituted  entirely  of  members 
>eiident  within  the  state,  would  probably  rule  the  cause. 
^Diifl  society,  however,  pervades  the  United  States,  and.  till 
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lately,  was  connected,  it  is  believed,  with  the  same  sect  in  the 
British  proTinces  in  America.  It  then  becomes  necessazy  to 
inquire  how  far  a  trust  in  favor  of  what  is,  in  some  respects,  a 
foreign  society,  is  consistent  with  the  spirit  of  our  laws.  The 
4ict  of  1730,  entitled  **  An  act  for  the  enabling  of  religious  so- 
<!ieties  of  Protestants,  within  this  province,  to  purchase  lands 
for  burying-grounds,  churches,  etc.,"  provides  that  *'  it  shall  be 
lawful  for  any  religious  society  of  Protestants  within  this  prov- 
ince, to  purchase,  take,  and  receive,  by  gift,  grant,  or  other- 
wise, for  burying-grounds,  erecting  churches,  houses  of  relig- 
ious worship,  schools,  and  almshouses,  for  any  estate  whatever; 
«nd  to  hold  the  same  for  the  uses  aforesaid,  of  the  lord  of  the 
fee,  by  the  accustomed  rents."  The  words,  *'  religious  societies 
within  this  province,"  are  understood  to  mean  congregations, 
or  distinct  communities,  though,  perhaps,  members  of  a  superior 
body,  and  not  particular  sects  or  denominations,  that  can  not  be 
«aid  to  Lave  a  local  habitation  anywhere;  so  that,  if  the  trust  before 
us  is  not  to  be  sustained  but  on  the  enabling  provisions  of  this 
statute,  it  must  fail.  On  the  other  hand,  it  is  fair  to  say,  that 
though  it  derives  no  support  from  the  statute,  it  is  not  necessarily 
prohibited  by  it;  for  it  is  an  undoubted  rule  of  construction  that 
«n  affirmative  statute,  such  as  this  is,  does  not  take  away  the 
common  law,  and  there  certainly  was  no  absolute  prohibition 
of  such  a  trust  by  the  common  law,  or  any  previous  statute. 
The  statutes  of  mortmain  have  been  extended  to  this  state  only 
so  far  as  they  prohibit  dedications  of  property  to  superstitious 
uses;  and  grants  to  corporations  without  a  statutory  license. 
The  present  is  certainly  not  a  superstitious  use;  and,  indeed,  it 
is  not  easy  to  see  how  there  can  be  such  a  thing  here,  at  least 
in  the  acceptation  of  the  word  by  the  British  courts,  who  seem 
to  have  extended  it  to  all  uses  which  are  not  subordinate  to  the 
interests  and  will  of  the  established  church.  So  far  was  thia 
oarried  in  the  AUomey-general  v.  Ouitse^  2  Vem.  266,  that  the 
<sharge  of  an  annual  sum  for  the  education  of  Scotchmen  to 
propagate  the  doctrines  of  the  church  of  England  in  Scotland, 
was  treated  as  superstitious,  because  presbyteries  were  settled 
there  by  act  of  parliament. 

The  trust  before  us,  then,  not  being  within  the  purview  of 
any  of  the  statutes  of  mortmain  as  extended  to  this  state,  and 
the  common  law  carrying  the  objects  of  the  conveyance  no  fur- 
ther into  effect  than  to  vest  the  title  in  the  trustees,  how  far  are 
we  to  lend  the  equitable  powers  of  the  court  to  the  execution 
of  a  trust  which  has  not  the  benefit  of  any  principle  of  legisla- 
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tire  recognition?    Equitable  powers,  in  support  of  charitable 
«8e8,  seem  to  be  founded  rather  in  necessity  and  the  constitu- 
tion of  the  court,  than  in  the  provisions  of  the  43  Eliz.,  which 
is  not  in  force  here;  and  granting  that  in  the  exercise  of  them 
we  are  to  have  respect  to  the  usages  and  necessities  of  our  own 
people,  it  must  be  admitted,  on  the  other  hand,  that  we  are  to 
be  gaided  by  the  policy  of  the  legislature,  as  proclaimed  by  its 
acts  in  parallel  cases.     Admitting,  then,  that  this  trust  requires 
not  the  aid  of  the  act  of  1730  to  remove  any  positive  impedi- 
ment to  it,  yet  as  the  execution  of  it  requires  an  exertion  of  the 
-equitable  powers  of  the  court,  it  must  likewise  be  admitted 
that  this  exertion  can  be  had  only  in  subordination  to  the 
avowed  policy  of  the  state,  which  is  too  clearly  expressed  in 
that  statute  to  be  misconceived.    Nor  is  it  expressed  in  that 
statute  alone.    The  power  of  self-incorporation  delegated  on 
certain  conditions,  by  the  act  of  1791,  to  associations  for  literary, 
charitable,  and  religious  purposes,  is  expressly  restrained  to 
**  citizens  of  this  commonwealth;"  and  the  value  of  the  annual 
profits  of  real  estate  to  be  held  even  by  such  corporations,  is 
limited  to  five  hundred  pounds.     The  statutes  of  mortmain, 
too,  which  deprive  corporations  of  capacity  to  hold,  would  be 
at  little  avail  if  foreign  unincorporated  societies  might  possess 
all  the  incidents  of  ownership  by  the  insti'U mentality  of  a  trust. 
It  is  fair  to  infer,  then,  from  all  these  statutes,  an  intent  to  in- 
terdict to  such  societies  the  use  of  privileges  that  were  but 
sparingly  allowed  to  our  own  citizens.    Though  no  sect  has 
shown  a  disposition  to  acquire  real  estate  as  an  engine  of  power, 
or  even  for  purposes  of  revenue  beyond  the  exigencies  of  its 
current  expenditure,  the  legislature  has  entertained  an  evident 
jealousy  of  clerical  monopoly,  by  limiting  the  right  of  tenure 
to  just  so  much  ground  as  may  be  adequate  to  the  purposes  of 
sepulture,  and  the  erection  of  buildings  dedicated  to  religious 
-or  charitable  uses.     In  the  act  of  1730,  it  is  further  provided, 
that "  nothing  iu  this  act  contained  shall  be  taken  or  construed 
to  enable  any  of  the  said  religious  societies,  or  any  person  or 
persons  whatsoever,  in  trust  for  them  or  to  their  use,  to  pur- 
-cfaase,  take,  or  receive  any  lands  or  tenements,  by  gift,  grant,  or 
-otherwise,  for  or  towards  the  maintenance  or  support  of  the 
ttid  churches,  houses  of  worship,  schools  or  almshouses,  or  the 
people  belonging  to  the  same,  or  for  any  other  use  or  purpose, 
eave  for  the  usee  in  this  act  before  mentioned." 

Now,  though  glebes  have  been  held  in  trust  as  appurtenant 
io  the  ehurchee  of  unincorporated  congregations,  whose  prop- 
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erty  in  the  soil  has  been  the  subject  of  judicial  recognition,  a» 
in  Caufman  v.  The  Congregation  of  Cedar  Spring,  6  Binn.  59, 
yet  the  trust  depended  not  on  the  enabliug  provisions  of  the- 
statute,  but  on  the  custom  of  the  province,  as  stated  in  WU^ 
man  v.  Lex,  and  certainly  it  does  not  follow  that  the  members 
of  a  religious  society,  a  vast  majority  of  whom  are  strangers  to 
the  custom,  should  be  let  into  the  benefit  of  it  without  a  legis* 
lative  license.  It  seems  to  me,  however — I  speak  for  myself — 
that  a  statute,  to  authorize  such  trusts,  would  commend  itself 
not  less  to  the  judgment  of  the  law-giver  than  to  the  feelings- 
of  the  philanthropist.  Notwithstanding  the  disregard  of  popu-- 
lar  lights  apparent  in  the  constitution  of  the  Methodist  Epia* 
copal  cburch,  the  sacrifices  of  its  ministers  to  the  promotion  of 
piety,  by  a  life  of  poverty  and  self-denial,  and  their  uncommoi^ 
success  in  restoring  to  society  the  lost  and  the  worthless,  whose 
case  is  ordinarily  reached  by  the  ministration  of  no  other 
clergy,  ought,  it  seems  to  me,  to  allay  the  fear  of  clerical  do- 
minion,  and  render  it  worthy  of  consideration  whether  their 
efforts  in  the  cause  of  virtue  and  good  government  do  not 
deserve  to  be  encouraged  by  any  reasonable  concession  of  the 
civil  authority. 

The  preceding  remarks  dispose  of  the  question  of  the  title^ 
80  far  as  the  Methodist  society  is  concerned;  and  as  the  con- 
clusion at  which  we  have  arrived  is  adverse  to  a  right  in  it  to- 
recover  in  any  shape,  the  decision  might  be  rested  here.  There- 
are,  however,  other  matters  in  the  cause  which  seem  to  call  for 
consideration.  The  legal  estate,  at  least  for  the  lives  of  the- 
original  grantees,  is  vested  in  the  corporation  by  force  of  their 
conveyance  to  it;  but  in  whom  is  the  beneficial  interest?  The 
original  trust,  though  void,  was  not  a  superstitions  one;  nor  if 
it  were,  would  the  property,  as  in  England,  revert  to  the  state 
for  the  purpose  of  being  appropriated  in  eodem  genere,  as  no- 
court  here  possesses  the  specific  powers  necessary  to  give  effect 
to  the  principle  of  cy  pres^  even  were  the  principle  itself  not  too 
grossly  revolting  to  the  public  sense  of  justice  to  be  tolerated 
in  a  country  where  there  is  no  ecclesiastical  establishment. 
The  declared  trust,  then,  being  simply  a  nullity,  we  have  the- 
ordinary  case  of  a  purchase  in  the  name  of  third  persons,  and 
consequently  a  trust  resulting  by  implication  of  law  in  favor  of 
those  who  paid  the  purchase  money.  Whether  their  interests, 
were  surrendered  to  the  corporation,  by  becoming  parties  to  the- 
eharter  subsequently  procured,  it  is  unnecessary  to  say.  If  sacb* 
of  the  contributors  as  adhere  to  the  communion  of  the  Meth- 
odist Episcopal  church  should  still  be  deemed  to  have  an  iu-^ 
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tereet  in  the  property  in  proportion  to  the  part  of  its  price  paid 
bj  them,  it  is  obyioas  that  to  enforce  it  by  the  law,  would  pro- 
duce an  endless  train  of  petty  legislation,  vexatious  to  all 
parties,  and  certainly  not  yery  profitable  to  the  cause  of  religion. 
Bat  they  undoubtedly  are  entitled  to  compensation  in  point  of 
conscience;  and  not  only  justice,  but  every  consideration  of 
policy,  points  to  a  compromise,  by  which  they  may  receive  what 
will  no  doabt  be  promptly  tendered,  a  fair  remuneration. 

The  title  to  the  burying-ground,  which,  though  included  in 
the  action,  has  not  been  insisted  on,  depends  on  circumstances, 
and  principles  essentially  different.  The  ground  was  purchased 
by  individuals  belonging  to  the  congregation,  as  a  cemetery  for 
the  families  of  themselves,  and  others  who  should  be  found 
willing  to  pay  for  compartments  in  it;  and  the  title  was  vested 
in  trustees,  but  without  the  semblance  of  a  trust  for  the  Meth- 
odist society,  which  therefore  has  no  color  of  right  to  it.  It  is 
obeervable,  however,  as  a  circumstance  to  be  regretted,  that  the 
plan  of  vesting  the  title  was,  as  in  the  case  of  the  church,  a 
oonveyanoe  to  trustees  without  word  of  inheritance,  and  an 
attempted  substitution  of  the  principle  of  succession  for  the 
common  law  principle  of  descent. 

In  conclusion,  it  is  but  necessary  to  remark,  that  even  were 
the  Methodist  society  beneficially  entitled,  it  could  not  recover 
in  an  action  at  law,  its  remedy  being  a  petition  to  have  the  trus- 
tee for  the  time  being  removed  for  a  misapplication  of  the 
property  to  uses  foreign  to  the  purposes  of  the  trust;  and  least 
of  all,  coold  it  recover  in  the  name  of  the  corporation  by  an 
action  against  the  corporation's  officers,  who  are  ex  officio  entitled 
to  the  management,  and  consequently  to  the  possession  of  its 
property.  In  every  aspect,  then,  the  cause  is  with  the  defend- 
ants; and  I  have  only  to  add  the  expression  of  a  desire  that  this 
unhappy  controversy  may  presently  cease,  at  least  within  the 
precincts  of  this  state,  where  the  title  is  so  plainly  settled  by 
municipal  regulations,  as  to  leave  nothing  to  the  usual  chances 
of  litigation.  What  the  event  may  be  in  other  states,  it  woidd 
be  presamptuous  in  me  to  predict;  but  it  certainly  would  con- 
duce no  less  to  the  temporal  than  to  the  spiritual  comfort  of 
the  parties,  were  they  to  part  in  peace,  having  settled  their 
respective  claims  to  the  property  on  the  basis  of  mutual  and 
Uberal  concession. 

KxnTKiyT,  J.,  took  no  part,  having  been  of  counsel  in  the 
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Charttablb  Uses. — ^Thia  sabject  is  diBcnssed  in  its  Tarions  phases  in  the 
note  to  D€t9hiell  ▼.  Attorney-general,  9  Am.  Deo.  577.  For  instances  of  char- 
itable bequests  which  have  been  held  valid,  see  Bartlet  v.  King,  7  Am.  Dec 
99;  Cfriffln  v.  Cfraham,  9  Id.  619;  CoggeshaU  v.  Pelton,  11  Id.  471;  WUman  ▼. 
Lex,  17  Id.  644;  MeGirr  v.  Aaron,  21  Id.  361,  and  Going  v.  Emery,  poaL 
For  instances  of  others  which  have  been  held  invalid,  see  Daehiell  v.  Attorney' 
general,  9  Id.  572;  OaUego  v.  Attorney-general,  24  Id.  649,  and  note^ 

Trust  in  Favgb  of  Unincorporated  Rkliqtous  or  Charttabls  SodEir. — 
A  bequest  to  certain  persons  constitating  a  voluntary  association,  viz..  The 
American  Board  of  Commissioners  for  Foreign  Missions,  to  receive  and  devote 
the  income  '*  for  the  purposes  of  said  board,  and  to  promote  the  pious  objecte 
thereof,"  is  not  void  for  uncertainty,  but  is  available  only  for  the  individuals 
then  composing  the  association,  and  not  to  their  successors:  Bartlei  v. 
King,  7  Am.  Dec.  99.  So  a  bequest  to  a  certain  church,  to  be  annually  laid 
out  in  bread  "for  the  support  of  the  poor  of  the  Lutheran  congregation," 
was  held  valid  in  WUman  v.  Lex,  18  Id.  644  A  devise  to  the  "yearly 
meeting  of  the  people  called  Quakers,"  and  to  "their  successors  in  the  same 
faith  forever,'*  was  held  void  in  Greene  v.  Dennis,  16  Id.  58,  because  the  asso- 
ciation was  not  a  corporation,  and  not  so  designated  as  to  take  as  individoals. 
A  devise  to  an  officiating  priest  and  his  successors,  not  being  a  corporation 
sole,  was  held  void  in  McGirr  v.  Aaron,  21  Id.  361,  as  tending  to  create  a 
perpetuity;  but  it  was  decided  also  that  a  devise  for  the  maintenance  of  a 
priest,  but  in  ease  of  the  congregation  and  for  its  benefit  alone,  might  be  sap- 
ported,  though  the  congregation  was  not  incorporated  at  the  time,  and  that 
such  congregation  was  entitled  to  take  the  profits,  subject  to  the  right  of  the 
priest  to  have  them  applied  to  his  support.  In  the  same  case  it  was  deter- 
mined that  a  gift  to  a  charity  shall  not  fail  for  want  of  a  trustee,  but  veste  as 
soon  as  the  charity  has  acquired  capacity  to  take.  In  First  Baptist  Church  ▼• 
WithereU,  24  Id.  223,  it  is  ruled  that  property  held  in  trust  for  an  uninoor- 
porated  religious  society,  vests  in  the  corporation  as  soon  as  it  can  take.  The 
principal  case  is  cited  in  Magill  v.  Drown,  Bright.  354,  and  Thoma»  ▼.  ElU 
maker,  1  Pars.  SeL  Cas.  109,  to  the  point  that  a  trust  in  favor  of  an  uninoor- 
porated  religious  or  charitable  society  is  an  available  one. 

The  Statute  ov  Fort7-thres  Elizabeth  is  not  in  Foboe  in  Pennsylvania, 
but  its  conservative  provisions  have  been  in  force  by  common  usage  and  coi- 
stitntional  recognition;  and  not  only  these,  but  the  more  extensive  range  of 
chariteble  uses  suppported  in  chancery  before  that  statute  and  beyond  iti 
Pepper's  WiU,  1  Pars.  SeL  Cas.  450,  451,  citing  Methodist  Church  v.  Remmg* 
ton.  Nor  has  that  stetute  been  adopted  in  Maryland:  Dashiell  v.  Atiomey^ 
general,  9  Am.  Dec.  572.  And  it  has  been  repealed  in  Virginia:  GalUgo  t. 
Attorney  general,  24  Id.  649,  and  note.  But  it  was  held  to  be  in  force  in 
North  Carolina  in  Griffin  v.  GraJiam,  9  Am.  Dec  619.  It  is  held  to  be  ia 
force  also  in  principle  and  substance  in  Massachnsette:  Going  v.  Emery,  poet, 

Dogtiunb  o7  Ct  Pres  does  not  prevail  in  North  Carolina:  McAuley  v.  Wil- 
son^ 18  Am.  Dec  587,  and  note  That  it  has  not  been  adopted  in  Pennsyl* 
vania  is  held,  citing  the  principal  case,  in  FUUtertjfs  Estate,  2  Pars.  SeL  Caa 
190;  Fontain  v.  Rawnel,  YJ  How.  U.  S.  39;  Jackson  v.  PhilUps,  14  Allen,  575b 
590. 

Eesultino  Trust  in  Favor  or  One  Fdrnibhino  the  Conbideratioe 
arises,  when:  See  Foote  v.  Cokfin,  3  Am.  Dec  478;  Wallace  v.  Dt^ffleU  7  Id. 
160;  Jackson  v.  Morse,  8  Id.  306;  ffaU  v.  Sprigg,  12  Id.  506;  G^^pkm  r. 
MeO,  19  Id.  675. 
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Stauefeb  v.  Commissionebs. 

[1  WAxn,  800.] 
Tjwi   IS  AK  IhSEPARABUE  InGIDXNT  07  A  LeTT  ON  EXSOUTION  at  oommoB 

Uw. 
Iavt  07  ▲  T&KASiTREit*s  Wasbant  against  a  delinquent  tax  collector  cre- 
ates a  prior  lien  as  against  subsequent  judgments,  and  a  purchaser  un« 
der  such  warrant  gets  a  good  title. 

Erbob  to  the  district  court  of  Lancaster  cocintj,  in  an  action 
of  ejectment  brought  by  the  county  commissioners  for  a  lot  in 
the  city  of  Lancaster.  The  plaintiffs  claimed  under  a  purchase 
upon  a  sale  of  the  premises  by  virtue  of  a  treasurer's  warrant 
issued  June  27, 1829,  and  levied  on  the  property  for  balances 
due  from  the  defendant,  Stauffer,  as  tax  collector  of  the  city  of 
Lancaster  for  certain  years,  transcripts  thereof  having  been 
duly  entered  in  the  prothonotary's  office.  Upon  &fi.  fa.  issued 
on  a  judgment  entered  against  Stauffer  after  July  13,  1829,  the 
same  premises  were  levied  on  and  sold  to  one  Beigart,  who  now 
claims  the  same.  The  question  was  whether  the  sale  to  the 
oommiasioners  gave  them  a  good  title.  The  court  below  held 
that  it  did,  and  gave  judgment  accordingly,  and  the  defendant 
brought  error. 

Seigtsri,  for  the  plaintiff  in  error. 

Long^  for  the  defendant  in  error. 

By  CouBT.  The  transcript  directed  by  the  sixteenth  section  of 
the  act  of  1799,  was  put  on  the  footing  of  a  judgment,  in  order 
to  give  notice  of  the  existence  of  the  lien,  and,  perhaps,  to  cre- 
ate it;  but  it  was  not  intended  to  operate  as  a  judgment,  in  or* 
der  to  found  the  process  of  execution,  which  would,  in  that  as- 
pect, have  been  directed  to  issue  from  the  court,  and  not  from 
the  treasurer.  There  is  nothing  to  show  that  the  treasurer 
might  not  seize  and  sell  without  any  transcript  at  all,  provided 
the  property  remained  unincumbered  in  the  hands  of  the  col- 
lector. And  why  should  not  the  seizure  create  the  same  lien 
^hich  is  incident  to  every  process  of  execution  at  the  common 
law  ?  Because,  say  the  subsequent  creditors,  there  can  be  no 
other  lien  than  the  one  created  by  the  act  of  assembly.  That 
lien  was  created  to  enable  the  commissioners  to  indulge  the  de- 
Unquent  for  the  period  limited,  without  jeoparding  the  debt, 
and  to  give  them  time  to  take  such  measures  as  might  be  rea« 
Bonable,  in  order  to  turn  the  property  to  the  best  account,  but 
not  to  provide  the  securing  of  it  after  seizure.      For  that  pur- 
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pose,  a  lien  is  a  necessary  and  inseparable  incident  of  seizure 
in  execution,  by  the  principles  of  tbe  common  baw.      Property 
levied  is  in  the  custody  of  the  law,  the  end  of  which  might  be 
prevented  if  creditors  could  subsequently  acquire  a  paramount 
interest  in  it.      In  regard  to  chattels,  this  undoubtedly  holds, 
BO  far  as  to  afford  the  creditor  an  opportunity  to  obtain  8ati9> 
faction,  by  a  reasonable  pursuit  of  his  remedy;  and  it  equally 
holds  in  respect  to  land,  which,  with  us,  is  a  chattel  for  the 
payment  of  debts.      The  lien  of  a  testatum  execution  has  no 
other  foundation;  and  as  regards  the  expired  lien  of  a  judg- 
ment within  the  county,  it  is  not  to  be  doubted  that  an  exeou* 
tion  levied  would,  under  the  same  limitation,  create  a  new  lien, 
though  it  may  not,  under  the  last  act  of  assembly,  continue  or 
extend  the  old  one.     By  this  is  meant,  that  the  levy  would  pro- 
tect the  property  for  a  reasonable  time,  under  the  process  of 
execution.      That  case  is  strictly  analogous  to  the  present,  in 
tvhich,  though  intervening  incumbrances  would  come  in  between 
the  expiration  of  the  original  lien,  yet  the  incidental  lien  of  the 
latter  is  not  to  be  displaced  by  subsequent  incumbrances,  with- 
out gross  delay  on  the  part  of  the  treasurer,  in  the  proseoution 
of  the  remedy. 
Judgment  affirmed. 

lasN  IS  A  Nbcbssabt  and  Inbeparablb  iNomsNT  07  A  Skbubb  on  ezeoation 
at  common  law:  Packer's  Appeal,  6  Pa.  St.  280;  Hinda  t.  ScoU,  11  Id.  25; 
Shaker  ▼.  ChUd,  7  Watts,  86;  Bagiey  t.  Ward,  37  OaL  144, 145^  per  Sawyac^ 
C.  J.,  diaaenting,  all  approving  the  foregoing  caBe. 


Commonwealth  v.  McAlusteb. 

[1  Wati*,  807.] 

Cbbtiobabi  will  not  be  Quashed  begattse  of  the  Death  of  the  defsDdaol 
in  error  before  it  issued. 

Thi&d  Persons  can  not  Object  to  the  misdirection  of  a  oertiorari,  if  the  offi- 
cers to  whom  it  is  issued  waive  the  objection  and  retam  the  raoord. 

Motion  to  quash  a  certiorari.   The  case  is  stated  in  the  opinion. 

Elder  and  Hopkms^  for  the  motion. 

Foster,  contra. 

By  Court,  Bogebs,  J.  An  application  has  been  made  to  quash 
the  certiorari,  because,  at  the  time  the  writ  was  issued,  Archi- 
bald McAllister,  the  defendant  in  error,  was  dead.  The  com« 
monwealth  resists  the  motion  to  quash,  and  having  suggested 
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the  death  of  the  defendant  in  error,  asks  the  court  for  a  rule 
upon  John  C.  McAllister,  the  surviving  administrator,  to  appear 
and  plead  to  the  errors  assigned,  on  or  before  the  first  day  of 
the  next  term.     A  certiorari  is  a  writ  where  the  court  would  be 
certified  of  a  record  in  another,  or  sometimes  in  the  same  court. 
And  he  to  whom  the  certiorari  is  directed  ought  to  send  the 
«ame  record,  or  the  tenor  of  it,  as  commanded  by  the  writ;  and 
if  he  fail  to  do  so,  then  an  alias  is  awarded;  afterwards  a  pluries, 
with  a  clause  of  vel  causam  nobis  significas;  and  then  an  attach- 
ment, if  good  cause  be  not  returned  upon  the  pluries.    When 
the  record  is  removed,  either  by  certiorari  or  writ  of  error,  the 
supreme  court  have  power  to  examine  the  record  upon  which 
judgment  was  given,  and  on  such  examination,  to  affirm  or  re- 
verse the  same,  according  to  law.    The  certiorari  is  a  judicial 
writ,  issuing  out  of  the  court  to  which  the  proceedings  are  to 
be  removed,  and  is  directed  to  the  judge  or  officer  who  has  the 
custody  of  the  record  or  other  matter  to  be  certified.     In  this 
case  the  certiorari  is  directed  to  the  judges  of  the  court  of  quar* 
ter  sessions  of  Dauphin  county,  commanding  them  to  certify 
the  proceedings  had  on  the  application  of  Archibald  McAllister 
for  damages  occasioned  by  the  Pennsylvania  canal. 

The  writ  is  entitled  in  the  name  of  the  CommonweaUh  v.  Mc- 
AUister,  and  in  obedience  to  the  writ  the  court  of  quarter  ses- 
sions have  certified  the  record  and  process,  and  have  returned 
the  record,  together  with  the  writ  as  they  were  commanded, 
and  this  was  the  only  return  the  court  could  make.  It  was 
not  for  them  to  inquire  into  the  death  of  Archibald  McAllister, 
for  a  return  by  them  of  that  fact,  without  the  record  and  pro- 
cess, would  have  been  an  insufficient  return,  which,  if  persisted 
in,  would  have  rendered  them  liable  to  attachment.  Besides, 
if  there  were  an  irregularity  in  this,  yet  we  have  the  record  be- 
fore us,  and  it  is  a  principle  of  law  well  settled  that  third  per- 
sons can  not  object  to  the  misdirection  of  a  certiorari  to  remove 
a  cause  from  an  inferior  court,  if  the  proper  officers,  in  whose 
keeping  the  record  was,  waive  the  objection,  and  return  the 
record:  Damd  v.  PhiOips,  4  Serg.  &  B.  499.  The  cause  is  en- 
titled in  the  name  of  the  parties  on  the  record  to  identify  the 
proceedings  which  it  is  intended  to  remove.  It  has  never  be^n 
the  practice  in  this  state  to  serve  a  copy  of  the  writ  on  the 
attorney  on  the  record  as  in  England;  nor  is  the  writ,  as  is  the 
ease  in  the  supreme  court  of  the  United  States,  accompanied 
with  a  citation  to  the  party.  The  court  of  review  will  take 
care  that  notice  is  given,  and  that  the  proper  parties  are  put  on 
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the  record;  and  this  object  is  attained,  on  motion,  by  a  rule- 
similar  to  the  rule  asked  for  by  the  counsel  for  the  common- 
wealth. 

It  Is  ordered  by  the  court  that  the  rule  to  quash,  etc.,  be  re-- 
fused,  and  that  the  rule  to  appear  and  plead  be  made  absolute* 


Certiokari,  Nature  Ain>  Uses  07,  are  fully  discussed  in  the  note  to 
Duggen  v.  MeGruder^  12  Am.  Dec  629.  The  writ  issues  not  only  to  inferior 
courts,  but  to  persons  invested  by  the  legislature  with  power  to  decide  od> 
the  property  and  rights  of  citizens,  even  where  the  statute  authoriaes  them 
finally  to  hear  and  determine:  LeBoyv.  Mayor  of  New  Tork^  11  Id.  289.  It 
does  not  lie  to  review  legislative  acts:  See  the  note  to  Mayor  ▼•  Morgan^  1S> 
Id  237. 


Trustees  of  Jacobs  v.  Bull.    Jacobs  t;.  BuiiL. 

[1  Watvi.  870.] 

Lboaot  Patablb  at  a  Future  Time,  and  not  charged  on  land,  becomes 

payable  presently  on  the  legatee's  death  before  the  day  of  payment^  if 

the  postponement  of  the  day  was  intended  for  his  benefit;  otherwise^ 

where  it  was  intended  for  the  benefit  of  others. 
LxoAcr  TO  A  Child,  Payable  in  Installments,  with  interest,  and  not 

charged  on  land,  is  payable  presently  on  the  legatee's  death  before  all 

the  installments  are  paid. 
Where  Ezboctors  abe  made  Trustees  of  a  fund  arising  from  the  estate^ 

and  have  received  the  fund  in  contemplation  of  law  as  trustees,  it  is  de- 

mandable  from  them  only  in  that  character. 

Appeal  from  the  circuit  court  of  Lancaster  county,  in  two  ac* 
tions  of  assumpsit  for  money  had  and  received,  brougbt  against 
the  executors  of  the  will  of  Cyrus  Jacobs,  deceased,  to  recover 
the  residue  of  a  certain  legacy  given  in  bis  will  to  his  son, 
Coleman  Jacobs,  now  deceased.  The  plaintiffs  in  the  first  ao- 
tion  were  Levi  Bull  and  Molton  Bogers,  two  of  the  executors^ 
suing  as  trustees  of  Coleman  Jacobs.  The  plaintifiTin  the  seo* 
ond  action  was  Samuel  Jacobs,  the  infant  son  of  the  said  Cole* 
man,  suing  by  his  guardian,  Mary  Jacobs,  widow  of  the  said 
Coleman.  From  the  facts  stated  and  agreed  to  be  taken  as  a 
special  verdict  in  both  cases,  it  appeared  that,  among  other  de- 
vises, the  testator,  Cyrus  Jacobs,  devised  certain  realty  to  his 
809  Coleman,  and  also  gave  thirtj-two  thousand  dollars  'Ho  be 
paid  in  installments  of  two  thousand  dollars  a  year,  with  inter- 
est, to  him  and  his  heirs."  The  will  further  provided :  **  Now  if 
my  said  son  Coleman  takes  again  to  drink,  I  will  that  my  exec- 
utors, hereafter  named,  take  the  benefit  of  the  law  made  for 
such  cases,  and  to  take  the  property  out  of  his  hands  for  the. 
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use  of  him  and  his  family/'  In  July,  1831,  Ooleman  Jacobs 
and  wife  conveyed  to  Levi  Bull  and  Molton  Bogers,  certain 
real  and  personal  estate,  to  hold  upon  certain  uses  and  trusts 
specified  in  the  conveyance.  Three  of  the  executors  named  in 
the  will  of  Cyrus  Jacobs  (now  defendants),  qualified.  Two  in- 
•Ulments  of  the  legacy,  with  interest,  were  paid,  one  to  Cole* 
man  Jacobs,  and  the  other  to  his  trustees,  Levi  Bull  and  Mol- 
ion  Sogers.  Coleman  Jacobs  died  April  13, 1833,  leaving  one 
child,  the  plaintiff  in  the  second  suit.  The  questions  submitted 
in  the  two  suits  were:  1.  Whether  the  residue  of  the  legacy 
still  remaining  in  the  hands  of  the  executors  should  be  paid  in 
iostallments,  as  directed  by  the  will,  or  whether  the  whole 
should  be  paid  presently.  2.  Whether  payment  should  be 
made  to  the  plaintiffs  in  the  first  suit  as  trustees  of  Coleman 
Jacobs  under  the  deed  of  July,  1831,  or  whether  so  much  of 
said  legacy  as  was  limited  to  the  use  of  Samuel  Jacobs,  the  son 
of  said  Coleman,  by  the  said  deed  of  July,  1831,  should  be  paid 
orer  to  his  guardian,  Mary  Jacobs,  and  the  remainder  to  said 
Kary  Jacobs,  in  her  own  right,  as  provided  by  the  said  deed  of 
Jnly,  1831.  In  the  first  suit  the  court  below  gave  judgment 
for  the  plaintiffs  for  twenty-eight  thousand  dollars,  and  the  de- 
feodants  appealed.  In  the  second  suit  the  judgment  was  for 
the  defendants,  and  the  plaintiff  appealed. 

By  Court,  Oxbson,  C.  J.  A  legacy  to  a  child  vested,  but  not 
charged  on  land,  and  payable  with  interest,  by  the  terms  of  the 
will,  at  twenty-one,  shall  nevertheless  be  paid  presently  at  the 
death  of  the  child,  should  that  event  happen  before  the  time  of 
payment  originally  appointed.  The  rule  is  laid  down  in  Mr. 
Boper's  treatise,  vol.  1,  p.  393,  with  references  to  the  cases, 
hot  without  a  clear  and  precise  exposition  of  the  reason  of  it. 
The  reason  and  the  consequences,  however,  seem  to  be  that,  as 
the  estate  would  not  be  increased  by  further  postponement,  in- 
terest being  demandable  in  compensation  of  delay,  and  as  the 
object  of  the  testator,  evidently  having  respect  to  the  circum- 
stances and  condition  of  the  legatee,  would  no  longer  be  pro- 
moted by  it,  no  beneficial  purpose  could  be  answered  by  carry- 
ing into  effect  an  arrangement  adapted  to  circumstances  which 
no  longer  exist.  And  the  reason  see  ids  to  imply  this  distinc* 
tion,  that  where  the  postponement  is  presumed,  from  circum- 
stances peculiar  to  the  child's  condition,  to  have  been  intended 
for  his  personal  benefit,  payment  shall  be  made  as  soon  as  it  is 
ascertained  by  his  death  that  his  benefit  will  no  longer  be  pro- 
moted by  it;  but  that,  where  it  is  presumed  from  the  circum- 
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stances  and  condition  of  the  estate,  to  have  been  intended  for 
4he  benefit  of  others,  the  time  of  payment  shall  not  be  hastened 
bj  his  death..  In  accordance  with  this,  we  find  that  when  less 
interest  is  directed  to  be  paid  than  the  legacy  would  make  in 
the  hands  of  the  executors,  payment  shall  be  deferred,  notwith- 
standing the  death,  in  order  to  give  the  estate  the  benefit  of  the 
^fference;  and  the  same  principle  governs  in  respect  to  the  pay- 
ment of  a  legacy  charged  on  land,  the  time  being  presumed  to 
iiave  been  postponed  for  the  convenience  of  the  heirs  or  de- 
visee; as  was  held  in  FeUham  y.FeUham,  2  P.  Wms.  271.  What, 
then,  is  the  case  stated  ?  A  father  bequeaths  a  legacy  of  thirty- 
two  thousand  dollars  to  his  sou,  in  annual  installments  of  two 
thousand  dollarv/,  with  interest  on  the  principal,  and  without 
ohargiDg  it  on  land.  It  seems,  therefore,  to  differ  from  the 
•common  case  of  payment  at  twenty-ooe,  in  nothing  but  the  ap- 
pointment of  several  days  of  payment,  instead  of  a  single  one. 
The  clause  empowering  the  executors  to  take  possession  of  the 
Teal  estate  given,  in  addition  to  the  legacy,  in  case  the  son 
should  relapse  into  habits  of  inebiiety,  instead  of  making  room 
ior  an  exception,  proves  that  the  protraction  of  payment  was 
intended  to  protect  him  from  the  temptation  to  squander,  inci- 
dent to  the  possession  of  large  sums  of  ready  mouey,  and 
brings  the  case  more  emphatically  within  the  reason  of  the  role; 
to  say  the  least,  it  can  not  make  a  difference  unfavorable  to  it. 

By  the  death  of  the  son,  then,  the  unexpended  residue  became 
presently  payable  to  those  who  have  succeeded  to  his  rights; 
«nd  whether  by  the  executors  to  his  trustees  under  the  deed  of 
assignment,  or  by  the  executors  directly  to  the  guardian  of  his 
infaut,  the  party  beneficially  entitled  under  the  deed,  is  all  that 
remains  to  be  determined.  It  is  said  that  as  the  money  is,  in 
point  of  fact,  as  much  in  the  hands  of  the  executors  as  it  is  in 
those  of  the  trustees,  and  as  any  further  execution  of  the  trust 
is  rendered  unnecessary  by  the  death  of  him  who  created  it, 
payment  may  be  had  from  the  executors  without  the  interven- 
tion of  the  trustees.  But  as  money  can  pass  only  by  delivery, 
it  must  necessarily  have  been  taken  to  have  been  in  the  hands 
of  the  two  executors  who  had  it  in  fact,  in  their  character  of  trus- 
tees, iu  order  to  protect  it  from  the  subsequent  debts  of  the 
legatee,  against  which  it  was  the  design  of  the  trust  to  guard 
ii;  and  having  been  received  by  them  in  contemplation  of  law 
us  trustees,  it  is  demandable  from  them  in  no  other  character. 
Whatever,  then,  may  be  the  right  of  the  guardian  to  posaesdoii 
Df  the  fund,  it  can  not  be  enforced  iu  this  action. 

Judgment  in  each  suit  a£Srmed. 
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I^UACY  Charokd  on  Lakd  and  Payable  in  Futobo  ia,  as  a  general  rule, 
Jiot  Tested,  and  lapeea  on  the  death  of  the  legatee  before  the  day  of  payment. 
But  vben  land  is  devised  on  the  express  condition  of  payment  of  the  legacy, 
the  time  of  payment  being  postponed  for  the  benefit  of  the  estate,  without 
t«ferenoe  to  circnmstanoes  relating  to  the  legatee,  the  legacy  vests  on  the  tes- 
tator's death,  and  does  not  lapse  on  the  legatee's  death  before  the  day  of  pay* 
ment:  BirtUaU  v.  ffewUU,  19  Am.  Dec.  392. 

LiOACT  BECOSCBi  VflSTSD,  Whsn. — See  Price  v.  Waikms,  I  Am.  Dec.  222; 
Siame  ▼.  Mtusey,  Id.  345;  Boone  v.  Stnkler,  Id.  622;  Bowles  v.  Drayian't 
Xs^n,  Id.  689;  Fairly  v.  Kline,  4  Id.  414;  ScoU  v.  Price,  7  Id.  629. 

Trubtxb  wbo  is  AUG  Namid  Ezbcutor  is  accountable  as  tmstee  for 
lands  in  his  hands  in  that  character:  AttmCe  Estate,  6  Whart  241;  WaUofCs 
Appeal,  6  Pa.  St  506.  citing  Jacobs  v.  BuU.  In  Sweigart  v.  Richards,  8  Pa. 
fit.  434^  it  is  held,  also  citing  the  principal  case,  that  money  in  the  hands  ol 
SB  exeeator,  who  is  also  a  trustee,  will  be  deemed  to  be  held  in  the  one  char^ 
or  the  other,  aa  will  best  sabserve  the  purposes  of  justice. 
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[1  WaTIB.  885.]  * 

CoRroBATios  MAT  MoBTaAox  ZTB  Ebaltt  where  it  has  power  by  its  ohartar 
"to  sen  and  dispose  of  the  same  at  pleasure. 

IfoKTQAOX  ExscuTBD  AT  A  Sfmsal  MEETiNa  of  the  directors  of  a  corpora- 
tion, convened  without  notice  to  those  who  did  not  attend,  is  not  bind* 
ing  nnless  ratified. 

Batificatiox  bt  thb  Cobpokahon  is  equivalent  to  a  precedent  authority  in 
•Qch  a  case. 

JUDOMSHT-CBXDITOB  OF  THX  Ck>RPORATION  CAN  NOT  IhPUON  the  Validity  of 

soch  a  mortgage  if  it  be  acqniesced  in  by  the  officers  and  members  of  the 
corporation,  they  having  knowledge  of  its  existence,  especially  where  his 
li^ts  aocmed  eight  months  after  the  execution  of  the  mortgage. 

IfosraAOB  lOB  a  Gbxaixb  Sum  than  is  Db3Candablb  is  not  void  for  what  is 
actually  due. 

BvTDKNCX  la  ADMiasiBUi  TO  Explain  such  a  Mortoaob,  and  to  negative  the 
impotation  of  fraud,  by  showing  that  it  was  given  for  the  benefit  of  other 
creditors,  though  such  trust  is  not  mentioned. 

CoBPORATS  Seal  AmxxD  to  a  Mortoaob  by  thb  Corporators  present  at 
the  meeting  when  it  was  executed,  together  with  their  signatures  and 
their  acknowledgment,  constitute  a  good  execution  of  the  instrument^ 
where  the  seal  is  not  confided  to  any  particular  officer. 

OoBroRATOR  MAY  BB  A  Dbbtob  OB  Cbbditob  of  the  corporation,  and  as  cred- 
itor take  a  mortgage* 

OiproanB  Party  is  Entitled  to  tab  Wholb  of  a  Dbclabation,  of  which 
part  has  been  given  in  evidence  against  him. 

Ebbob  to  the  common  pleas  of  Lancaster  oonnty,  on  a  feigned 
jasae  to  try  the  Talidity  of  a  mortgage  by  the  ''  president,  direo- 
ioTB,  and  company  for  erecting  a  permanent  bridge  of  the  river 
finaqnebannah/'  etc.,  to  Preston  and  Bailey,  who  were  the  pros- 
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ident  and  treasurer  of  the  company,  and  were  present  at  the. 
meeting  when  the  mortgage  was  authorized  and  executed,  the 
defendant  in  the  issue  being  a  judgment-creditor  of  the  com- 
pany. The  objections  to  the  validity  of  the  mortgage,  and  the' 
facts  upon  which  they  were  based,  are  sufficiently  stated  in  the- 
opinion.  An  exception  was  taken  also  to  the  ruling  of  the 
court  admitting  certain  declarations  by  Bailey,  one  of  the 
plaintiffs,  as  evidence  for  the  plaintiffs.  The  defendant  had  in- 
troduced a  witness  to  prove  part  of  the  declarations,  and  the- 
plaintiffs  were  permitted,  against  the  defendant's  objection,  to 
ask  the  witness  for  the  rest  of  the  conversation.  Judgment  be* 
low  for  the  plaintiffs,  and  the  defendant  brought  error. 

Champneya  and  Norria,  for  the  plaintiff  in  error. 
Parhe^  for  the  defendant  in  error. 

By  Court,  Gibson,  0.  J.  The  exceptions  in  this  multifarious 
record  may  be  arranged  under  the  following  heads:  1.  The 
power  of  the  company  to  mortgage.  2.  The  legality  of  the  meet- 
ing  at  which  the  mortgage  was  executed.  8.  The  amount  of  the 
mortgage  debt  being  greater  than  the  sum  due  to  the  mort- 
gagees. 4.  The  validity  of  the  acknowledgment  and  record- 
ing. 5.  The  power  of  the  directors  to  deal  with  the  corporate 
property.  6.  The  competency  of  their  delarationa  not  made  ia 
a  corporate  meeting. 

1.  By  the  second  section  of  the  act  of  incorporation,  the  com- 
pany was  authorized  to  purchase  in  fee  or  for  any  less  estate^ 
"  all  such  lands,  tenements,  or  hereditaments,  and  estate  real 
and  personal,  as  shall  be  necessary  and  convenient  for  them  in 
the  prosecution  of  their  works;  and  the  same  to  sell  and  dispose 
of  at  their  pleasure.''  According  to  the  principle  of  Lancaster 
V.  Dolan,  1  Bawle,  131  [18  Am.  Dec.  625],  a  power  to  sell  in- 
cludes a  power  to  mortgage,  even  under  the  statute  of  uses^ 
though  strictly  construed;  and  a  fortiori  it  ought,  under  a  stat» 
utory  grant  which  is  to  be  beneficially  construed  in  furtherance  of 
the  object .  But  the  superadded  words  * '  dispose  of,"  which  would 
otherwise  be  redundant,  leave  no  doubt  of  the  existence  of  an  in* 
tent  to  give  the  corporation  power  to  part  with  its  real  estate  by  any 
voluntary  act,  without  regard  to  the  mode  of  its  operation;  and, 
as  a  power  to  incumber  might  be  necessary  to  the  prosecution 
of  its  works,  it  is  not  to  be  doubted  that  it  was  intended  to  be 
given. 

2.  On  the  other  hand,  it  is  equally  clear  that  the  mortgage 
did  not  originally  bind  the  corporation.     It  was  executed  not 
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<m  a  charter  day,  or  a  day  appointed  by  a  by-law,  but  at  a  spe- 
cial meeting  convened  without  notice,  written  or  verbal,  to  the 
diiectors  who  did  not  attend.  Whea  the  day  has  not  been  fixed 
by  other  competent  authority,  this  notice  is  indispensable  to  a 
legal  convention  for  the  transaction  of  even  the  ordinary  busi- 
ness. But  here  an  extraordinary  act  was  to  be  performed,  the 
hypothecation  of  the  real  estate;  and  there  was,  therefore,  the 
greater  reason  that  all  the  directors  should  be  summoned.  The 
board  consisted  of  nine  members,  a  bare  majority  of  whom,  be- 
ing competent,  assembled  to  perform  the  act;  and  hence  it 
might  happen  in  such  a  case,  if  no  more  were  summoned,  that  the 
major  part  of  this  majority,  being  a  third  of  the  whole,  would 
perform  it  in  opposition  to  the  \rill  of  the  two  thirds.  To  pre- 
vent such  a  conjuncture,  it  is  necessaiy  to  give  at  least  an  oppor- 
tonity  for  an  expression  of  the  voices  of  all. 

Bat  can  the  act  be  impugned  now  ?  A  corporation  can  con- 
tract but  by  its  agents,  general  or  special,  and  in  pursuance  of 
powers  delegated  specially  by  its  grant  to  particular  persons,  or 
genezaUy,  by  its  charter,  to  the  o£Scers  intrusted  with  its  affairs. 
Hence  the  members  of  this  board  stood  in  relation  to  it,  as  ser- 
vants whose  acts  maybe  disaffirmed  for  defect  of  authority,  but 
hj  their  master.  But  the  maxim  which  makes  ratification 
equivalent  to  a  precedent  authority,  is  as  much  predicable  of 
ratification  by  a  corporation  as  it  is  of  ratification  by  any  other 
principal,  and  it  is  equally  to  be  presumed  from  the  absence  of 
dissent.  Now  the  validity  of  this  mortgage  is  unquestioned  by 
the  corporation,  even  at  this  day,  though  its  existence  has  all 
along  been  known  to  the  corporate  officers  whose  duty  it  was 
to  disavow  it,  had  there  been  an  intent  to  contest  it.  The  cor- 
poration then  being  satisfied  with  it,  who  has  a  right  to  object? 
In  the  Silver  Lake  Bank  v.  Norths  4  Johns.  Ch.  873,  it  was  sup- 
posed that  the  right  of  a  bank  to  take  a  mortgage  as  a  concur- 
rent security,  though  prohibited  by  the  charter,  could  be  con- 
tested only  by  the  state,  in  a  direct  proceeding  to  establish  a 
forfeiture,  and  not  collaterally  by  a  stranger.  In  that  case,  the 
want  of  authority  arose  out  of  the  provisions  of  the  charter;  in 
this,  out  of  the  n^ligence  of  the  corporate  officers;  but  the 
principle  is  broad  enough  to  cover  both,  as  it  was  thought  that 
none  but  the  parties  to  the  act  of  delegation  were  competent 
to  allege  the  existence  of  a  defect  in  the  authority.  That  the 
mortgagees  were  members  of  the  board,  can  not  prejudice  their 
title;  for  treating  with  the  corporation  as  individuals,  and  con< 
•eqnently  as  strangers,  they  were  not  bound  to  inquire  into  the 
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regularitj  of  the  oonvocation,  or  to  know  that  some  of  the  cor- 
porators had  not  been  summoned.  Appearing  at  the  meetiiig 
to  mingle  in  the  business  of  it,  not  as  agents  of  the  corporatioa, 
but  as  parties  treating  adversely  to  its  interests,  thej  are  pre- 
sumed, as  corporators,  to  know  nothing  which  a  stranger  would 
not  be  bound  to  know.  Then,  granting  the  defendant  as  a 
judgment  creditor,  to  have  succeeded  to  thd  rights  and  capacitj 
of  the  corporation,  his  succession  did  not  occur  till  after  more 
than  eight  months  from  the  performance  of  the  act,  during  all 
which  time  the  corporation  was  silent,  though  the  absent  mem- 
bers had  notice  of  the  mortgage  by  the  minutes.  At  the  period 
of  the  defendant's  succession,  then  the  time  for  objection  had 
gone  by,  and  if  it  had  not,  still  even  he  was  quiescent  till  about 
the  time  of  awarding  the  issue  in  which  the  validity  of  the  mort- 
gage is  drawn  into  question.  To  disaffirm  it  now,  when  every 
opportunity  of  obtaining  any  other  security  is  lost,  would  be 
unconscionable;  and  the  act,  therefore,  though  originally  unaa> 
thorized,  must  be  taken  to  have  been  subsequently  ratified. 

8.  The  circumstance  that  the  amount  included  was  more 
than  what  was  demandable,  if  such  were  the  fact,  would  not 
avoid  the  mortgage  for  the  sum  actually  due.  Such  was  deemed 
to  be  the  law  in  Irwin  v.  Tabb,  17  Serg.  &  B.  419,  and  the 
oases  there  cited.  But  the  mortgi^e  was  in  fact  given  for  the 
benefit  of  other  creditors,  whose  debts  are  not  disputed;  and^ 
though  the  trust  is  not  expressed  in  the  instrument,  evidence 
was  proper  to  explain  the  true  nature  of  the  transaction,  and 
negative  any  imputation  of  actual  fraud. 

4.  It  does  not  appear  that  the  seal  of  this  corporation  was 
confided  to  the  custody  of  any  particular  officer.  It  was  affixed 
to  the  mortgage  by  the  corporators  present  as  such,  together 
with  their  signatures;  and,  as  the  statute  requires  the  acknowl- 
edgment of  the  grantor,  or  proof  of  execution,  to  be  made  bj 
the  subscribing  witnesses,  the  latter  is  contended  to  be,  from 
the  nature  of  the  case,  alone  practicable.  But  a  corporation 
may  appoint  an  attorney  for  that  or  any  other  purpose;  and 
where  the  officers  or  members  of  the  body  are  competent  to 
affix  the  seal,  it  would  be  strange  if  they  were  not  competent 
also  to  declare  the  fact,  especially  as  it  lies  more  immediately 
within  the  knowledge  of  those  who  performed  the  act,  than  ii 
would  be  within  the  knowledge  of  a  special  attorney. 

5.  That  a  corporator  may  sustain  the  relation  of  debtor  or 
creditor  in  regard  to  the  corporation,  and  in  the  latter  receive  a 
eecurity,  is  a  proposition  which  requires  not  the  aid  of  an  argu* 
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ment;  and  here  the  existence  of  a  meritorioas  debt  is  not  dis-^ 
pated. 

6.  DeclaraiiocA  of  Bailey  to  McOall  were  first  given  in  evi- 
dence by  the  defendant,  and  the  plaintiffs  were  therefore  enti 
tied  to  all  that  was  said  by  him.  His  admissions  were  materials 
not  as  a  corporator  (for  he  was  not  a  director,  but  the  treasurer; 
and  as  snch  had  nothing  to  do  with  the  mortgage),  but  as  a 
creditor,  whose  debt,  among  others,  was  secured  by  it;  and  it  is 
a  common  rule,  that  a  party  can  not  avail  himself  of  a  confession 
by  selecting  a  particular  part  of  it. 

Neither  in  this,  nor  in  any  other  part  of  the  record,  therefore,. 
do  we  discover  any  error. 

Judgment  oflBrmed. 

Powm  OF  CoBFORATioN  TO  MoKTOAOB  its  realty,  and  who  may  ezecate 
neh  nmrtgige.  See  the  note  to  LtggeU  ▼.  New  Jersey  etc  Co.,  23  Am.  Deo. 
740^  for  a  diacaamon  of  thia  labject  and  a  review  of  the  caaea,  indadin^ 
Qcrdom  v.  I*retUm, 

Ebkokbdus  Statskknt  or  thb  Amount  and  date  of  an  obligation  eecnred 
by  a  mortgage,  in  a  trifling  degree,  without  frand,  does  not  vitiate  such 
mortgage.  Bnt  the  debt  shoald  be  described  with  snch  certainty  as  to  enable 
aobaeqnent  parchasers  and  creditors  to  ascertain  either  from  the  face  of  th» 
deed  or  by  inquiry  aliunde,  the  extent  of  the  incumbrance:  Booth  y.  Bamum, 
S3  Am.  Dec  339.  See,  also.  Blood  v.  Palmer,  ponL  Where  the  note  described 
in  a  mortgage  differs  in  amount  from  that  produced  in  evidence,  the  rnort^ 
gigee  may  show  by  parol  in  an  action  of  replevin  against  an  officer  attaching 
the  goods  aa  the  property  of  the  mortgagor,  that  the  note  jwoduoed  is  th» 
note  referred  to  in  the  mortgage,  and  that  the  mortgage  has  not  been  dis» 
charged:  JokmB  v.  Chttrdk^  23  Am.  Dec  651. 

Whkbb  Pabt  or  a  Ck>NVXBaATioN  is  given  in  evidence,  the  whole  of  it  w 
admisBible:  Sarrieon  v.  LaveHy,  13  Am.  Dec.  283.  See,  also^  Clark  v.  SmUh^ 
25  Id.  47. 

OouBT  WILL  VOT  Dbctob  A  QuxsTiov  07  MisusBB  of  Corporate  powers 
in  a  eoUaleral  way,  by  setting  aside  a  just  and  bona  fide  contract:  Bank  q^ 
KeMimekfY.  Sd^OaU  Bank,  1  Pars.  SeL  Caa.  239,  citing  the  principal  case. 

Kbcbbbrt  or  ak  Bablt  Dissemt  vbom  an  Unautboiuzkd  Act,  by  a. 
eorporation,  is  said,  in  Bameei^e  -Appeal,  2  Watts,  230^  to  have  been  reoog- 
in  the  piinoipal  case. 


Adams  v.  Betz. 

[1  Wars.  436  J 
A  JuDQKXirr  WAS  Entebxd  most  be  dedded  by  the  ooort^  and 
not  be  snbmitted  to  the  jury.  . 

Ebbob  to  the  common  pleas  of  Berks  connty.  The  plainU 
ifia  were  judgment  creditors  of  one  Dossier,  and  the  def endant^ 
as  sheriff^  had  paid  over  the  proceeds  of  certain  property  of  th^ 
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debtor  to  one  Moore,  another  judgment  creditor.  The  sole 
<][aestion  was  whether  the  lien  of  Moore's  judgment  had  been 
lost  by  lapse  of  time,  and  the  decision  of  that  question  depended 
upon  the  point  whether  the  judgment  was  entered  of  August  or 
^November  term,  1814.  From  the  record,  it  appeared  that  on 
several  pages  a  pen  had  been  drawn  through  the  word  "Au- 
gust," and  the  word  '^  November"  written  above  it.  The  cap- 
tion of  the  declaration  was  of  August  term,  but  there  appeared 
to  have  been  an  erasure  of  it.  The  court  left  it  to  the  jury  to 
Bay  from  the  evidence  of  what  term  the  judgment  was  entered. 
This  was  the  error  assigned. 

Darling  and  Baird,  for  the  plaintiff  in  error. 

By  Court,  Boss,  J.  Three  errors  have  been  assigned.  They 
are  all  one  and  the  same  in  substance,  only  varying  in  the  man- 
ner of  being  presented  to  the  court.  The  only  question  is,  was 
ihe  court  bound  to  decide  whether  Moore's  judgment  was  of 
August  or  November  term,  1814,  or  had  they  a  right  to  refer 
ihat  question  to  the  decision  of  a  jury?  The  court  expressly 
submitted  the  question  as  a  matter  of  fact  to  the  jury. 

I  think  it  will  scarcely  be  denied,  that  by  the  acts  of  assem- 
bly and  the  adjudications  of  the  courts,  the  rights  of  judgment 
creditors  have  been  rendered  very  doubtful,  if  not  insecure  in 
ihis  state.  In  the  effort  which  has  been  made  to  exonerate 
lands  from  the  liens  of  judgments  after  a  lapse  of  five  years,  a 
irain  of  decisions  has  been  made,  almost  extinguishing  every 
-description  of  lien  on  a  sale  by  the  sheriff.  No  one  can  tell 
what  lien  could  now  be  created  on  land,  which  would  not  be 
extinguished  by  such  a  sale,  unless  that  of  a  mortgage  under 
■the  act  of  1830.  Even  this  act  has  not  yet  received  a  settled  con- 
sstruction.  It  is  much  to  be  regretted  that  it  is  so  obscure  as  to 
^present  difficulties  in  giving  to  it  a  construction  which  will  ao- 
«cord  with  the  intention  of  the  legislature.  Indeed,  it  is  almost 
impossible  to  discover  from  it  what  the  intention  of  the  legisla- 
ture was  as  respects  the  various  cases  which  come  before  the 
court.  It  seems  to  me  that  it  would  be  adding  greatly  to  the 
uncertainty  which  now  exists,  to  suffer  a  juty  to  decide  whether 
;a  judgment  was  entered  of  one  term  or  of  another,  or  whether 
an  interlineation  on  the  face  of  the  record  was  made  at  the  time 
•of  the  original  entry  or  not.  It  would  be  unsafe  to  do  so.  It 
would  render  judgments,  and  titles  to  land  derived  under  a 
judgment,  uncertain  and  insecure. 

If  this  power  were  exercised  by  a  juiy»  it  is  impossible  to 
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foresee  tbe  uncertainty  that  would  be  created.  The  priority 
of  a  jodgment  or  mortgage  would  frequently  depend  upon  the 
mere  whim  and  caprice  of  the  jary,  in  cases  where  the  question 
arose  in  consequence  of  some  correction  or  interlineation  made 
in  the  record,  and  appearing  on  the  face  of  it.  There  would 
be  no  fixed  and  established  rule;  but  in  each  case  the  question 
of  priority  would  be  decided  according  to  the  views  of  the  par- 
ticular jury  who  tried  the  case;  and  thus  a  judgment  which 
may  have  been  actually  younger  in  its  date,  might  be  declared 
older  than  a  prior  mortgage  or  judgment.  Such  unceitainty 
would  indeed  be  productive  of  much  mischief;  but  it  is  not  the 
law,  and  I  earnestly  hope  never  will  be  the  law,  that  a  jury 
can  decide  whether  a  record  be  correct  or  not.  Highly  as  I 
appreciate  the  integrity  and  capacity  of  a  jury  to  determine 
matters  of  fact,  in  all  cases  within  the  legitimate  sphere  of  the 
fonctions  confided  to  them,  I  am  nevertheless  constrained  to 
believe  that  neither  their  habits  nor  their  occupations  fit  them 
for  deciding  questions  of  law.  One  jury  could  not  fix  a  stan* 
dard  of  decisions  by  which  another  could  be  governed. 

The  general  principlee  of  the  law  applicable  to  this  point  are 
thus  laid  down.  A  record  imports  absolute  verity,  and  can  not 
be  contradicted  by  evidence,  though  by  a  witness  of  the  best 
credit:  1  Boll.  Abr.  757.  And  again,  records  import  absolute 
verity,  and  must  be  tried  by  themselves,  and  admit  of  no  aver- 
ment to  tbe  contrazy:  Go.  Lit.  117  b,  260  a;  8  Bl.  Com.  24,  831. 
If  the  question  be  as  to  the  existence  or  contents  of  a  record; 
the  trial  is  by  inspection  of  the  record  itself,  if  it  be  of  the  same 
court:  1  Stark.  150;  Burifs  Execuiars  v.  Tregg,  2  Wash.  250; 
1  Phil.  Ev.  238.  The  cases  already  quoted  are  sufficient  to 
show,  that  where  the  record  is  in  existence,  it  must  be  proved 
by  itself,  on  inspection  by  the  court,  if  a  record  of  the  same 
court;  and  can  not  be  contradicted.  The  case  of  Dickson  v. 
luher,  1  W.  Bl.  664,  is  so  applicable  to  the  present  case, 
that  I  will  refer  to  it  more  particularly.  It  was  an  action  for 
bribery  at  the  election  for  members  of  parliament.  The  precept 
for  tbe  election  had  been  directed  to  the  mayor  and  commonalty, 
but  the  words  "  and  commonalty  "  were  struck  through  with  a 
pen.  The  defendant  ofiered,  but  was  not  permitted,  to  give 
parol  evidence  to  prove,  that  the  words  "  and  commonalty," 
were  on  the  precept,  and  not  obliterated,  when  the  same  was 
delivered  to  the  mayor,  and  returned  by  him.  The  court  de- 
cided, that  parol  evidence  ought  not  to  be  admitted  to  vitiate 
the  record,  and  to  prove  it  to  have  been  wrong;  though  it  might 
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have  been  admitted  to  prove  it  to  be  right.  They  also  decided 
that  the  precept,  being  found  in  the  proper  office  with  those 
words  obliterated,  shall  be  intended  to  have  been  always  in  that 
plight.  This  case  then  decides,  that  a  record,  found  in  the 
proper  office,  shall  be  intended  to  have  been  always  in  the  same 
state  in  which  it  is  found;  and  that  parol  evidence  can  not  be 
received  to  prove  it  is  wrong,  though  it  might  be  admitted  to- 
sbow  it  is  right.  The  charge  of  the  court  is  in  direct  contradic- 
tion to  the  principle  laid  down  in  this  case;  which  is  conclusive 
against  the  right  of  the  jury  to  decide  the  question  submitted  te 
them  by  the  court  below. 

In  England,  the  minutes  from  which  a  record  is  afterwards 
made  up,  do  not  themselves  constitute  a  record.  There  the 
record  is  never  considered  such  until  enrolled.  It  will  appear 
by  note  b  to  page  238  of  Phillips'  Ev.  (ed.  of  1820),  that  it  has 
been  decided,  that  the  indorsement  of  the  clerk  of  enrollments, 
of  the  day  of  enrollments,  by  way  of  date,  is  part  of  the  rec- 
ord, and  can  not  be  averred  against,  nor  is  evidence  admissible 
to  show  that  in  fact  it  was  enrolled  on  some  other  day;  and 
this,  although  the  date  be  written  on  an  erasure.  I  am  aware 
of  the  dicta  of  Chief  Justice  McEean  in  1  Dall.  65,  on  the  au- 
thority of  Alleyn,  18j  also  of  the  case  in  1  Salk.  285;  1  Yent. 
259,  7;  12  Yin.  124,  248;  2  Boll.  Abr.  575,  pi.  20;  Sty.  22,  84; 
and  Hard.  120.  But  upon  an  examination  of  these  cases,  I 
apprehend  it  will  be  found  that  the  parol  proof  was  only  ad- 
mitted where  the  record  was  lost,  or  so  obliterated  as  not  to  be 
legible;  and  that  any  opinion  which  is  given  in  these  cases,  a» 
to  the  admission  of  parol  evidence,  can  only  be  considered  as 
the  dictum  of  the  judges,  because  it  was  not  the  point  pre- 
sented for  decision.  They  will  not  be  found  to  militate  against 
the  cases  which  support  the  doctrine,  that  a  record  can  not  be 
contradicted,  and  must  be  tried  by  itself,  when  in  existence.  I 
am  therefore  of  opinion  that  the  court  erred  in  referring  it  to 
the  jury  as  a  fact  which  they  must  decide;  and  consequently  the 
judgment  must  be  reversed,  and  a  venire  faoiaa  de  novo- 
awarded. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Pboov  ov  a  Judomknt  must  bo  made  by  the  beet  evidence  of  which  the 
nature  of  the  case  admits,  and  hearsay  evidence  is  inadmissible:  VcMghan  v. 
Phebe^  17  Am.  Deo.  770.  It  can  not  be  proved  by  parol  dedarationB  of  the 
defendant:  TtUtU  v.  Jackson,  21  Id.  306.  The  whole  record  must  be  pro- 
daced:  Hampton  v.  SpechenagU,  11  Id.  704.  An  exemplified  copy  of  the 
judgment  is  the  proper  evidence  to  prove  it,  and  if  this  can  be  obtained. 
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neither  the  records  Dor  the  oiinntes  should  be  leoeiyed:  CoHard  ▼.  TuUle,  24 
Id.  627,  and  note.  That  it  is  error  to  leave  it  to  the  jury  to  decide  when  a 
Judgment  has  been  entered,  is  held,  citing  Adams  v.  Betz^  in  Hqffman  v. 
Ooder^  2  Whart  471. 

Construction  gw  Witrmzr  Eyidsncb  Obiobrallt  is  for  the  conrt^  and 
not  for  the  jury:  WaUon  v.  Blaine,  14  Am.  Dec  669  and  note;  BidweU  t. 
Spans,  21  Id.  3S7. 


GoxE  V.  Blanden.     Coxe  V.  Post. 

[1  Wars,  588.] 

06jiV¥AHCE  BT  A  Tbubteb,  in  violation  of  the  trust,  can  not  be  impeached^ 
by  astnmger  to  the  tmst. 

Tuusubsr's  Bkbd  Dnnmio  thx  Quantitt,  but  not  thb  Location,  of  psrir 
of  a  traotof  land  sold  for  taxes,  is  valid,  and  the  grantee  may  locate  raob 
part  for  himself. 

Subuqusnt  Convetancb  gw  thx  Bssidub  to  thx  Sams  Grantbb,  in  sooli 
a  case,  sapersedes  the  neoeasity  of  an  election  as  to  the  part  first  con- 
veyed. 

ft 

Afpkal  from  the  oirouit  court  of  Sosqaehannah  county,  in 
two  actions  of  ejectment  involving  the  same  questions.  Tha 
plaintiff  claimed  under  conreyances  from  certain  persons  to^ 
whom  the  land  had  been  conveyed  in  trust  for  certain  purposes. . 
The  defendants  claimed  respectively  under  treasurer's  deeds,;. 
each  convoying  part  of  an  entire  tract  upon  a  sale  for  taxev; 
prior  to  the  conveyance  to  the  plaintiff.  The  deeds  defined  the 
quantity  conveyed,  but  did  not  designate  the  part  conveyed. 
A  subsequent  conveyance  of  the  residue  of  one  of  the  tracts 
was  made  to  the  party  who  had  previously  purchased  a  part  of 
said  tract.  The  defendants  objected  to  the  validity  of  the 
deeds  under  which  the  plaintiff  claimed,  that  the  trustees  above 
mentioned  had  conveyed  in  violation  of  the  trust,  which  objeo- 
tion  was  overruled.  The  plaintiff  objected  to  the  treasurer's 
deeds  under  which  the  plaintiff  claimed,  that  they  vested  no 
title,  because  they  failed  to  describe  the  location  of  the  land. 
Verdict  for  the  plaintiff,  under  the  direction  of  the  court;  the 
question  as  to  the  validity  of  the  treasurer's  deeds  being  re- 
served for  the  court  in  bank. 

Conyngham  and  WUlifUon,  for  the  appellants. 

Orier  and  Case,  for  the  appellees. 

By  Court,  Qibson,  0.  J.  The  report  of  the  judge  presents 
two  points.  1.  The  sufiiciency  of  the  plaintiff's  title  under  the 
several  conveyances  of  the  trustees.    2.  The  supposed  divesturs 
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of  his  title  by  the  treasurer's  sales.    The  latter  of  these  was 
reserved  at  the  circuit  in  order  to  bring  it  without  prejadice 
•before  the  court  in  bank. 

It  is  to  be  observed  that  this  ejectment  is  not  emplojed  in 
the  present  instance,  as  it  sometimes  is  in  others,  to  perform 
the  office  of  a  bill  in  equity,  and  that  involving  no  considera- 
tions arising  out  of  the  trust,  it  is  strictly  an  action  at  law. 
Such  an  action  may  be  maintained  here,  as  it  may  elsewhere,  on 
a  naked  legal  title;  and  the  first  inquiry  therefore  is,  whether  a 
conveyance  of  the  legal  estate,  not  ostensibly  in  execution  of 
the  trust,  is  void  at  law  ?  No  reason  or  authority  has  been 
shown  to  justify  us  in  declaring  it  so.  So  far  is  the  common 
law  from  lending  any  peculiar  aid  to  the  execution  of  a  trust  of 
land,  or  restraining  the  trustee  from  abusing  it,  that  it  does  not 
acknowledge  its  existence.  Even  trustees  to  support  contingent 
remainders  may  disappoint  the  object  by  a  common  recovery; 
and  this  vnthout  other  redress  than  punishment  by  the  cban* 
eellor  for  the  abuse  of  their  office.  In  the  familiar  instance  of 
a  conveyance  by  a  trustee  with  notice,  it  never  has  been  doubted 
that  the  legal  estate  actually  passes,  though  the  motive  were  to 
disincumber  it  of  the  trust;  and  notwithstanding  equity  puts  the 
fraudulent  purchaser  in  the  place  of  the  trustee,  it  does  so  bat 
at  the  instance  of  the  interest  attempted  to  be  defrauded,  and 
not  of  an  intruder — the  law  interferes  at  the  instance  of  no  man. 
It  has  been  suggested  that,  however  the  matter  may  stand 
where  there  is  a  separate  administration  of  law  and  equity,  yet 
where  the  legal  and  the  equitable  estates  are  convertible,  the  law, 
which  looks  to  the  substance  as  well  as  the  form,  should  do  the 
office  of  equity  by  declaring  conveyances  in  derogation  of  the 
trust  to  be  void  in  the  first  instance.  I  need  but  refer  to  the 
case  of  Lodge  v.  Simonlon,  2  Penn.  439,  in  order  to  show  that  to 
confound  the  legal  with  the  equitable  title  would  confound  our 
most  settled  distinctions,  and  throw  our  jurisprudence  into 
irreparable  disorder.  Our  books  are  full  of  instances  in  which 
the  title  depended  on  the  distinction,  and  it  is  not  too  much  to 
say  that  an  attempt  to  abolish  it  would  shake  our  system  of 
landed  property  to  its  foundation. 

The  substance  of  the  relief  to  be  had  against  a  purchaser  with 
notice,  is  the  same  here  that  it  is  in  England;  the  difference  be- 
ing in  the  manner  and  means  by  which  it  is  obtained.  There 
he  is  dealt  with  as  a  trustee  in  the  place  of  him  from  whom  he 
had  the  title,  and  compelled  to  perform  the  trust,  by  the  instru- 
mentality of  a  bill  in  equity;  here  the  same  effect,  in  substanoe. 
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is  produced  bj  compelling  him  to  eurrender  the  possession  to 
the  beneficial  owner,  or  perhaps  by  the  appointment  of  a  tms- 
tee  in  his  stead.  But  this  can  be  done  at  the  instance  of  the 
cesiui  que  trust,  and  not  of  one  who  holds  in  hostility  to  his  title. 
If  an  authority  for  these  rudimental  principles  were  wanting,  it 
might  be  had  in  Bayard  y.  CoJfax,  Coxe  Dig.  272,  in  which  it 
was  Foled  by  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  New  Jersey,  that  a  third  person  can  not  object  to  the 
title  of  a  plaintiff,  founded  on  a  conyeyance  of  the  legal  es- 
tate by  a  trustee,  on  the  ground  of  its  having  been  an  abuse  of 
the  trust;  and  that  even  the  cestui  que  (rust  can  be  relieved  but 
in  equity.  Nothing,  it  seems  to  me,  is  more  reasonable  than 
this;  for  it  would  be  absurd  to  listen  to  the  complaint  of  an  in- 
truder, in  behalf  of  one  who  does  not  think  fit  to  complain  for 
himself,  and  one  whose  interest  it  is  not  to  complain;  for  the  re- 
course of  the  cestui  que  trust  would  undoubtedly  be  less  difficult 
against  the  holder  of  the  legal  title,  than  against  one  who  holds 
adversely,  not  only  to  the  equitable  title,  but  the  legal  title  also. 
But  the  Teiy  point  was  decided  by  this  court,  in  Hunt  t.  Crauh- 
ford,  3  Penn.  426.  The  plaintiff  therefore  must  recover,  unless 
his  title  has  been  divested  by  the  treasurer's  sales. 

The  objection  to  the  treasurer's  deeds  is,  that  they  define  the 
quantity,  but  not  the  part  sold.  Such  an  uncertainty  in  the 
grant  of  an  individual  is  remediable  at  the  common  law,  by  the 
election  of  the  grantee;  bnt  not  in  the  case  of  the  king,  against 
whom  there  is  no  election;  and  his  grant  is,  therefore,  said  to 
be  void  for  the  uncertainty.  Our  county  treasurers,  though 
agents  of  the  public,  are  not  invested  with  this  prerogative, 
which,  relating  as  it  does  to  the  person  of  the  Idng,  and  not  to 
his  gofvemment,  is  inapplicable  to  the  sovereignty  of  a  republic; 
and  at  all  events,  the  right  of  election,  if  permissible  on  other 
grounds,  in  a  case  like  this  is  to  be  exercised  adversely  to  the 
right  of  the  debtor  and  not  of  the  public.  A  distinction,  how- 
ever, is  attempted  on  another  ground,  and  not  without  a  re- 
spectable show  of  authority.  In  delivering  the  opinion  of  the 
court  in  Jaeksati  y.  Delancy,  11  Johns.  373,  Mr.  Justice  Yeates  re- 
marked, that  though  a  general  description  in  a  mortgage  is  open 
to  no  objection,  because  a  party  conusant  of  his  rights  may 
sell  as  he  pleases,  yet  that  an  officer  must  define  what  he  sells. 
The  point  before  us  was  touched  but  incidentally,  and  in  a  way, 
too,  which  is  not  in  unison  with  our  own  decisions.  In  Heys* 
km  V.  Owen,  6  Serg.  &  B.  369,^  the  levy  of  ''  a  tract  of  land  in 
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the  name  of  Mordecai  McEinuey,  containing  three  hundred 
acres,  more  or  less/'  was  held  certain  enough,  as  the  subject  was 
nusceptible  of  ascertainment,  by  recourse  to  extrinsio  circum- 
stances; and  in  Stoarts  y.  Moore,  5  Serg.  &  B.  257,  it  was  deter- 
mined that  if  a  levy  and  sale  are  not  by  fixed  boundaries,  or  of 
an  ascertained  quantity,  but  of  a  certain  number  of  acres,  more 
or  less,  in  the  tenure  of  A.  B.,  the  vendee  holds  to  the  extent 
of  such  preceding  tenure. 

I  am  aware  that  this  is  foreign  to  the  question  of  election;  but 
the  decisions  in  New  York  are  as  far  from  touchiog  it  as  are  our 
own.  In  the  same  case  of  Ddancy  v.  Jackson,  as  it  appeared  on 
*  writ  of  error  in  13  Johns.  551  [7  Am.  Deo.  403],  the  chancel- 
lor certainly  did  not  put  bis  objection  to  the  deed  on  the  impoe- 
sibility  of  ascertaining  the  subject  of  it,  but  on  the  supposed 
•detriment  to  the  debtor,  from  a  description  so  loose  as  to  leave 
the  value  of  the  property  altogether  uncertain,  in  the  estimate  of 
the  bidders;  and  in  Jackson  v.  BoseveU,  13  Johns.  97,  Mr.  Justice 
Yeates  put  the  opinion  of  the  court  on  the  same  foundation. 
These  cases  were  determined  on  principles  of  policy  and  conven- 
ience; and  how  far  that  might  distinguish  them  from  a  decision 
on  the  construction  to  be  made  of  a  statutory  power,  would  be 
A  matter  of  inquiry  were  they  of  binding  authority  on  this 
•court.  Except  Ermn  v.  Helm,  13  Serg.  &  B.  155,  to  be  noticed 
presently,  the  only  case  that  seems  to  come  entirely  up  to  the 
pointy  is  Haven  v.  Cram,  1  Adams'  N.  H.  93,  where  a  con- 
stable's deed,  in  which  land  sold  for  taxes  was  described  as  '*  a 
-certain  tract  of  land,  part  of  No.  800,  containing  two  hundred 
and  fifty  acres,"  was  held  void  for  uncertainty.  We  know  not 
what  are  the  statutoiy  provisions  of  New  Hampshire,  but  it 
seems  to  me  an  unanswerable  argument  in  favor  of  reduction  to 
eertainty  by  election,  arises  from  the  provisions  of  our  own. 
By  the  act  of  1801,  the  treasurer  is  directed  "  to  make  public 
(sale  of  the  whole  or  any  part  of  such  tracts  of  unseated  land 
as  he  may  find  necessary  for  the  payment  of  the  taxes  due 
ihereon  respectively."  Granting,  then,  that  by  the  principles 
•of  the  common  law,  none  but  the  absolute  owner  of  the  land 
may  sell  on  terms  that  give  the  purchaser  an  election,  and  thai 
an  officer  is  bound  to  sell  a  parcel  in  the  way  most  advantageous 
to  him,  by  preventing  the  purchaser  from  taking  his  quantHy 
ao  as  to  spoil  the  residue;  yet  if  the  object  of  a  statute  which 
directs  the  sale  can  be  accomplished  but  by  relaxing  the  com- 
«tton  law  in  this  particular,  an  authority  to  do  so  is  as  moch  a 
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|»rt  of  the  statate  as  if  it  were  given  in  terms.    Were  it  other- 
^riae,  the  statute  would  he  controlled  bj  the  common  law. 

What,  then,  was  the  object  here,  and  what  the  means  of  its 
mooomplishment  ?    The  authority  to  sell  a  part  was  evidently 
designed  to  protect  the  owner  from  an  unnecessary  sacrifice  of 
his  property;  and  in  the  construction  of  it,  respect  is  to  be  had 
to  the  state  and  condition  of  the  subject  of  it,  at  the  time  of 
the  enactment^  for  these  most  be  taken  to  have  been  within  the 
eontemplation  of  the  legislature.     If  the  provision  for  the  ben- 
efit of  the  owner  can  not  be  executed  consistently  with  the 
technical  principles  of  a  grant,  without  frustrating  the  object 
of  it,  by  reaaon  of  the  actual  circumstances,  those  principles 
must  give  way,  for  the  reason  that  the  common  law  must  give 
way  when  a  statute  can  not  be  executed  without  it.    In  1804, 
(ben,  when  the  statute  was  enacted,  these  unseated  lands  were 
literally  in  the  wilderness.    Nine  years  afterwards,  when  I  be- 
came acquainted  with  the  noithem  part  of  the  state,  where  the 
principal  part  of  them  are  situated,  entire  districts  were  yet 
unsettled;  and  instead  of  defining  a  part  of  any  particular 
tract  with  certainty,  it  would  not  have  been  an  easy  matter 
to  determine  the  township  in  which  it  lay.     It  was  found  to  be 
impracticable  to  assess  them  separately,  according  to  the  actual 
value  of  the  tract;  in  consequence  of  which,  the  practice  was  to 
rate  them  all  alike,  and  usually  at  twenty-five  cents  the  acre, 
which  was  about  the  eighth  part  of  the  average  value.     To 
have  designated  the  particular  parcels  intended  to  be  sold  would 
have  required  not  only  a  general  survey  of  the  country,  but  a 
particular  survey  of  each  tract,  which  would  have  doubled  the 
charges,  and  rendered  the  proceeds,  even  of  the  whole,  inade- 
quate to  payment  of  the  tax;  certainly  an  unprofitable  measure 
for  both  parties.     But  having  set  apart  a  particular  parcel  by 
survey,  there  would  have  been  no  uncertainty  of  its  sufficiency 
to  raise  the  sum  required,  and  the  expense  of  the  previous  sur- 
vey would  have  been  a  dead  loss,  the  whole  being  brought  to 
ihe  hammer  whenever  the  bidders  understood  their  interest. 
In  these  circumstances,  then,  there  could  have  been  no  desig- 
nation before  the  sale;  and  to  have  made  it  by  the  terms  of  the 
^contract  in  a  way  to  effect  the  purpose  of  the  legislature,  was 
still  more  difficult.    In  fact,  there  was  but  one  way  in  which  it 
^eould  be  done  at  alL    A  parcel  containing  a  definite  number  of 
aerea  might  be  out  from  a  particular  side  of  the  survey,  by  a 
iine  to  be  run  conformably  to  a  designated  course;  but  is  it  to 
Iw  mppoaed  that  the  legislature  had  in  view  a  method  which 
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would  be  obDOzious  to  the  very  objections  intended  to  be 
avoided  ?  for  it  is  evident  the  bidders  would  have  been  left  bj 
it  as  much  in  the  dark  as  ever  in  regard  to  the  actual  value; 
and  as  to  advantage  to  the  owner,  no  one  can  doubt  that  the 
tract  would  be  as  effectually  ruined  for  eitery  purpose  of  useful- 
ness to  either  party  as  if  the  purchaser  were  allowed  to  take  his 
part  at  his  election. 

It  is  not  to  be  supposed  that  the  bidders  would  enter  into  a 
blind  bargain  for  a  part,  when  they  might,  by  holding  off,  ob- 
tain the  whole  unmutilated  by  an  arbitrary  division,  without  re- 
gard to  it  natural  advantages,  or  the  relative  situation  of  springs^ 
water-courses,  upland,  and  meadow.  A  power  to  sell  a  part 
Jiecessarily  includes  a  power  to  sell  in  the  way  most  conducive- 
to  the  object;  and  if  the  statute  is  to  have  a  reasonable  construc- 
tion, it  must  be  taken  that  a  plan  of  such  extreme  but  fruitleas- 
nicety  was  not  within  the  contemplation  of  the  legislature.  To 
say  that  the  part  sold  shall  be  designated  at  the  sale  by  a  mathe- 
matical line,  is  to  say  that  the  power  shall  be  executed  for  the- 
potential  and  not  the  actual  benefit  of  the  owner.  In  Erwin  v. 
Helmy  already  mentioned,  a  more  restricted  authority  wa» 
thought  to  be  vested  in  the  treasurer,  who  was  supposed  incom- 
petent to  sell  on  terms  which  imply  an  election  by  the  grantee.. 
It  is  obvious  that  the  question  did  not  directly  or  even  necee- 
sarily  arise,  as  the  assignment  of  error  had  regard  to  want 
of  descriptiveness  in  the  declaration;  and  it  was  not  pretended 
that  the  purchaser  had,  in  fact,  made  an  election,  without, 
which  his  title  would  have  been  imperfect  under  any  determinatioii. 
of  the  principle.  The  obiter  opinion  of  a  judge,  though  entitled 
to  great  respect,  can  not  claim  the  submission  due  to  an  author- 
ity; and  I  am  not  disposed  to  yield  more  deference  to  my  own* 
dicta  than  to  those  of  any  other  judge.  That  a  position  taken, 
but  as  one  of  the  grounds  of  a  legal  inference  is  less  likely  to 
be  secure  than  the  inference  is  to  be  correct,  will  be  admitted 
by  all  who  are  familiar  with  the  investigation  of  principles  de- 
pending on  authority.  The  powers  of  the  judge  are  mainlj" 
bent  on  accuracy  in  the  result;  and  it  is  more  probable  that  it 
will  be  attained  there  where  the  point  has  been  the  subject  of 
direct  discussion  and  deliberate  consideration,  than  where  it 
was  incidentally  involved,  and  the  conclusion  promptly  drawn^ 
after  an  a]:gument,in  which  the  subject  was  but  barely  touched. 
It  was  supposed  that  the  designation  of  a  particular  locality 
would  render  the  grant  certain  to  a  common  intent,  and  be  an. 
execution  of  the  statutory  provision,  according  to  its  intent^ 
without  the  violation  of  a  pre-established  rule. 
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Farther  reflection  has  led  to  an  opinion,  that  though  the 
gretAex  part  of  the  land  may  thus  be  designated  with  tolerable 
certainty,  yet  that  as  particular  parts  may  be  included  or  left 
oat  when  the  boundaries  come  to  be  fixed,  the  grant  must  be 
QDoertain  as  to  these;  and  it  is  impossible  to  conceive  of  ita 
goin^  into  immediate  operation  as  to  a  part,  and  not  the  whole. 
The  difficulty  would  still  remain  to  be  surmounted  by  an  elec- 
tion, as  the  grantee  would  be  entitled  to  have  the  land  laid  off^ 
in  the  way  most  beneficial  to  him  in  respect  to  everything  else 
than  its  situation  in  relation  to  the  rest  of  the  tract  as  a  whole; 
and  little  would  be  gained  by  discriminating  betwixt  an  election 
ae  to  locality,  and  an  election  as  to  boundaries.  The  defect  in 
the  view  of  the  subject  taken  in  that  case,  was  in  considering- 
it  practicable  to  execute  the  statute  consistently  with  the  com- 
mon law  principles  of  a  grant,  by  what  was  still  an  imperfect 
designation,  the  difference  being  but  in  the  degree.  As  I  am  of 
opinion  that  such  an  execution  would  not  satisfy  the  design  of 
the  law,  lam  for  allowing  the  grantee  an  unrestricted  choice,  aa 
a  necessary  incident  of  the  sale,  and  the  consequence  of  a  rea- 
Bonable  interpretation  of  the  statute. 

But  the  vesting  of  the  residue  in  the  purchaser  by  a  subse- 
quent sale,  as  was  done  in  respect  to  one  of  these  tracts,  would 
core  the  original  defect  in  the  conveyance,  if  any  there  were, 
by  saperseding  the  necessity  of  an  election  or  particular  desig- 
nation altogether.  This  consequence  of  adding  the  residue  to 
the  part  sold,  could  be  evaded  but  by  holding  the  first  deed 
to  be  void  at  the  time  of  its  delivery,  which  would  perhaps  ren-^ 
der  the  second  equally  so.  Was  it,  however,  so  void  as  to  be 
incapable  of  confirmation  by  any  act  whatever  ? 

A  principle  which  would  produce  that  effect  must  equally  de-^ 
feat  the  grant  of  an  individual,  as  the  reduction  to  certainty^ 
by  an  election  subsequently  would  come  too  late;  such,  how- 
ever, is  not  the  law,  for  in  the  case  of  an  individual,  the  act  of 
election  may  be  delayed  for  any  period  within  the  life-time  of 
the  grantee,  unless,  perhaps,  where  it  is  hastened  by  a  request.. 
"Where  nothing  passeth,"  says  Lord  Coke,  "  to  the  feoffee  or 
gzantee  before  election,  of  the  one  thing  or  the  other,  there  the 
election  ought  to  be  made  in  the  life-time  of  the  parties,  and 
the  heir  or  executor  can  not  make  it.  But  where  an  estate  or 
interest  passes  immediately  to  the  feoffee  or  donee,  the  election 
may  be  made  by  themselves,  their  heirs  or  executors.  Secondly^ 
where  one  and  the  same  thing  passeth  to  the  donee  or  grantee^ 
ftnd  the  donee  or  grantee  hath  election  in  what  manner  or  de* 
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^free  he  will  take  this,  there  the  interest  passeth  immediatelj, 
4kDd  the  party,  his  heirs  and  execators,  may  make  election  when 
thej  will:''  Co.  Lit.  145,  a.  In  other  words,  where  the  election 
is  not  between  things,  but  modes  of  enjoyment,  the  interest 
passes  presently,  and  the  mode  may  be  determined  by  the 
Tepresentatiyes  of  the  donee;  but  where  it  is  between  things,  as 
it  was  in  the  case  before  us,  the  interest  does  not  pass  presently; 
•and  as  it  can  not  vest  in  the  donee  after  his  death,  an  election, 
iiO  give  it  effect,  must  be  made  in  his  life-time.  But  may  it  not 
▼est  by  any  other  act  which  equally  fixes  the  operation  of  the 
:grant?  In  Eeyward's  case,  2  Rep.  86,  it  is  said:  '*  If  a  man 
makes  a  lease  for  life  of  two  acres,  the  remainder  of  one  to  J. 
*S.,  and  of  the  other  to  J.  N.,  he  who  first  makes  election  shall 
-enjoy  the  one  acre,  and  thereby  the  other  acre  hath  yested  in 
the  other."  And  evidently,  because  the  act  of  another  has 
superseded  the  necessity  of  an  election  by  him,  by  remoying  the 
original  uncertainty  without  his  intervention.  The  difference 
1:>etwixt  that  case  and  the  present  consists  but  in  this,  that  the 
^incertainty  was  removable  in  the  former  by  the  grantees  or  one 
of  them,  and  in  the  latter  by  the  grantor;  but  it  is  not  eaqr  to 
understand  why  it  should  make  the  grant  void  ab  iniiio,  unless 
it  were  incapable  of  being  removed  in  any  way.  Assuredly,  it 
might  be  removed  by  a  grant  of  the  residue,  in  the  case  of  the 
king,  against  whom  there  is  no  election,  just  as  it  might  be  re- 
moved in  the  case  of  a  subject  by  an  election  actually  made; 
«nd  why  it  may  not  by  the  treasurer's  grant  of  the  residue,  when 
lie  has  the  same  power  of  disposal  in  a  case  fairly  arising  under 
the  statute,  I  am  at  a  loss  to  comprehend.  An  act  which  re- 
moves the  original  obstacle  to  an  immediate  operation  of  the 
^ant,  ought  to  be  equally  effectual  as  an  election,  come  from 
^hat  quarter  it  may. 

Even  taking  it  for  granted,  then,  that  the  purchaser  had  no 
election  under  the  first  grant,  yet  the  object  of  an  election  being 
attained  in  another  way,  both  grants  became  operative  in  him; 
4ind  this,  were  it  necessary  to  recur  to  it,  would  dispose  of  his 
title  to  the  tract  in  the  name  of  Israel  Pleasants.  But  the 
election  actually  made  by  the  defendants  is  effectual  to  dispose 
of  it  as  to  both;  and  as  it  appeared  on  the  evidence,  the  yerdiot 
ought  to  have  been  in  their  favor. 

Judgment  reversed  and  a  new  trial  awarded. 


CSowsr ANcs  BT  A  Tbustxb  in  a  trait  deed,  to  a  pnrohaaer  for  valae,  ctr- 
fliet  the  absolate  title  »t  law,  defeasible  in  e^^oity  by  the  ptrty  injured  by  the 
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breach  of  trost:  Taylor  ▼.  King,  8  Am.  Dec.  740.  A  purchaaer  of  trust  prop* 
ertj  from  « tnutee,  with  notice  of  the  trost,  purchases  at  his  peril  and  takes 
•object  to  the  tnut:  OrafY,  CcuUeman^  16  Am.  Dec  741;  Smi^  v.  Daniel, 
Id.  641;  Shepherd  ▼.  MeEvers,  8  Id.  561.  That  a  stranfj^er  to  the  trost,  in 
fiMsnsaion,  can  not  set  up  as  a  defense  to  an  ejectment  brought  by  a  grantee 
^  a  trustee,  that  the  grant  was  in  fraud  of  the  trust,  is  held,  on  the  authority 
•of  the  foregoing  case,  in  Irish  ▼.  Johnston,  11  Pa.  St.  487.  The  doctrine 
above  enunciated,  that  a  court  of  law  will  not  meddle  with  the  relation  be- 
tween trustee  and  cestui  que  trust,  at  any  man*s  instance,  is  approved  in  Lee 
T.  Parker,  5  Whart  350. 

That  ▲  Pitbchasxb  aw  a  Tbact  ov  Uiiskatxd  Land,  sold  for  taxes,  where 
the  part  is  not  definitely  located  by  the  conveyance,  has  an  unrestricted  right 
ef  choice,  is  held,  approving  Coaoe  v.  BUmden,  in  McGord  v.  Bergantz,  7 
Watta,  490.  The  case  is  cited  sIbo,  generally,  as  to  the  grantee's  right  of 
sisotion  of  the  location  of  land,  where  the  deed  defines  the  quantity  but  not 
the  location,  in  McGuUough  v.  MeCall,  10  Watts,  374.  See,  on  this  point, 
Mmmg  t.  Shoneberger,  post.  It  is  hehl  in  Hart  ▼.  Hawkins,  6  Am.  Dec  666, 
that  a  deed  conveying  no  particular  spot  of  ground,  transfem  no  title,  and 
not  bar  a  prior  equity. 


Thompson  v.  Lttbk. 

[3  Watts,  17.] 

KkfUdoqaiUM  akd  ImruxNXMXS  abb  Kxcbssailt  generally  in  an  action  <rf 
dander,  where  the  accusation  has  not  been  bluntly  made,  to  connect  it 
with  facts,  giving  a  particular  hue  to  the  meaning,  and  to  designate  the 
persons  and  things  alluded  to^  so  as  to  disclose  a  charge  of  guilt  intelli- 
gible to  a  hearer  of  ordinary  capacity. 

FftBJim  IS  Imputxd  ih  ths  Wobds,  "I  have  made  the  charge  against 
him,  and  I  will  go  on  with  it^"  where  there  is  a  colloquium  and  proper 
innnendoes  showing  that  they  were  spoken  concerning  the  plaintiff  and 
his  testunony  in  a  cause  depending,  and  such  words  so  laid  are  actiona- 
ble. 

Ebbob  to  Sosquehanna  coonty  in  an  action  of  slander^  the 
«Ror  assigned  being  the  insufficiencj  of  the  declaration.  There 
weie  four  counts  in  the  declaration,  each  alleging,  in  a  dififerent 
form  of  words,  an  accusation  of  perjury  to  have  been  made  by 
the  defendant  against  the  plaintifif,  who,  it  was  alleged  in  the 
Arst  count,  had  been  sworn  and  had  testified  as  a  witness  in  a 
certain  action  depending  before  a  justice  of  the  peace,  between 
certain  persons  named  in  the  declaration.  The  only  question 
in  the  case  seems  to  haye  been  whether  or  not  the  words  laid  in 
the  fourth  count  were  actionable.  It  is  deemed  unnecessary  to 
state  the  defamatory  words  alleged  in  the  other  counts.  The 
fourth  count  was  in  substance  that  in  a  certain  discourse  which 
the  defendant  had  on  a  certain  day,  with  divers  good  and 
worthy  citizens  of  the  commonwealth,  "  of  and  concerning  the 
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Bald  Franklin  Losk  [the  plaintiff]  and  of  and  concerning  his 
oath  and  evidence  in  the  trial  of  the  said  cause  in  the  first  count 
mentioned,  as  a  witness/'  he,  the  said  defendant,  farther  con- 
triving, etc.,  "  then  and  there,  in  the  presence  and  hearing  of 
the  said  last-mentioned  citizens,  falsely  and  maliciously  spoke 
and  x^ublished  of  and  concerning  the  said  Franklin  Lusk,  and 
of  and  concerning  his  oath  and  evidence  as  a  witness  in  the  ac- 
tion in  the  said  first  count  mentioned,  these  other  false,  scandal- 
ous, malicious,  and  defamatory  words  in  substance  following^ 
that  is  to  say :  '  I '  (the  said  William  Thompson,  himself  mean- 
ing) '  have  made  the  charge  against  him '  (meaning  the  charge 
of  perjury), '  and  I'  (the  said  William  Thompson,  himself  mean- 
ing) *  shall  go  on  with  it '  (meauiDg  and  intending  that  the  said 
Franklin  Lusk  was  guilty  of  perjury,  and  that  the  said  William 
Thompson  had  charged  the  crime  of  perjury  upon  the  said 
Franklin  Lusk,  and  that  he,  the  said  William  Thompson,  would 
not  retract  it)."  Verdict  and  judgment  for  the  plaintiff,  and 
the  defendant  brought  error. 

Conyngham  and  WiUisian,  for  the  plaintiff  in  error. 

Collins,  for  the  defendant  in  error. 

By  Court,  OmsoN,  C.  J.  Where  the  accusation  has  not  been 
made  blunUy,  but  has  been  insinuated,  as  it  sometimes  is,  in  a  way 
to  make  it  actionable,  it  is  frequently  a  nice  thing  to  determine 
whether  the  attendant  circumstauces  are  sufficiently  stated  to 
indicate,  with  legal  precision,  the  sense  in  which  the  words  are 
supposed  to  have  been  spoken  and  understood.  The  latter 
must  in  general  be  coupled,  by  means  of  a  colloquium,  with 
facts  which  give  a  particular  hue  to  the  meaning,  and  which, 
by  the  help  of  innuendoes,  to  designate  the  things  and  persons 
alluded  to,  disclose  a  charge  of  guilt  resulting  from  the  whole^ 
and  in  a  way  to  be  intelligible  to  a  hearer  of  ordinary  capacity* 
It  is  impossible  to  explain  distinctly  what  is  meant  by  this^ 
without  recourse  to  instances  of  its  application,  the  best  of 
which,  it  seems  to  me,  is  found  in  Oldham  v.  Peahe,  2  BL 
959,  in  which  the  words,  "  you  are  guilty  of  the  death  of  A.,"* 
averred  to  have  been  uttered  in  a  colloquium  of  the  death  of 
one  supposed  to  have  been  slain,  were  held  to  sustain  an  innu- 
endo of  felonious  homicide,  because  guilt  could  be  contracted 
from  no  other  species  of  it.  Perhaps  the  colloquium  was  un- 
necessary, the  matter  which  determined  the  meaning  of  the 
word  *'  guilty"  being  contained  in  the  words  which  aooompa- 
nied  it.    In  Sue  y.  MUcheU,  2  DaU.  68  [1  Am.  Dec.  268],  Vbm 
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•conri  went  f orther,  by  Bustaining  the  assignment  of  a  particn- 
l%p  meaning  in  the  innuendo,  though  the  explanatory  matter 
was  neither  set  forth  in  a  colloquium  nor  contained  in  the  words 
themselves.     As  the  law  then  stood,  the  decision  must  be  ad- 
mitted to  have  been  a  questionable  one.     *'  You  have  taken  a 
ialse  oath    before  Squire  Bush/'   are  words  which  may  un- 
•doobtedly  have  been  spoken  by  one  who  knew  the  circum- 
stances,  in  the  sense  attributed  to  them  in  the  innuendo,  to  wit, 
that  the  plaintiff  had  committed  perjury  in  an  oath  taken  by 
him  before  a  justice  of  the  peace,  in  an  action  before  him  de- 
pending; bnt  were  they  alleged  to  have  been  spoken  in  refer- 
ence to  circumstances  known  to  the  bystanders,  which  showed 
that  they  were  understood  in  that  sense  by  the  hearers  f    These 
are  not  presumed  to  have  known  that  the  violation  of  a  judicial 
oath  was  intended,  unless  they  also  knew  that  the  plaintiff  had 
testified  in  a  judicial  proceeding.     The  court  proceeded  on  the 
ssme  principle  in  Bomman  v.  Boyer,  3  Binn.  516  [5  Am.  Dec. 
880],  where  the  meaning  was  held  to  be  well  alleged  by  an  in- 
nuendo, without  a  colloquium,  on  the  ground  that  where  words 
admit  of  a  double  meaning,  the  plaintiff  has  a  right  to  aver  the 
one  with  which  he  conceives  they  were  spoken.    But  with- 
out having  set  forth  circumstances  to  give  color  to  the  aver- 
ment, has  he  a  right  to  assume  a  particular  meaning  by  adopt- 
ing an  arbitrary  interpretation? 

It  is  said  that  an  innuendo  can  not  add  to  the  effect  of  the 
words,  nor  aver  a  meaning  inconsistent  with  them;  and  it  is  for 
this  reason  that  a  colloquium  is  necessary  to  show  that  the 
additional  or  particular  meaning  imputed  by  the  innuendo,  is 
legitimately  indicated  by  concomitant  circumstances.  Though 
s  joxy  may  judge  of  the  meaning  by  extrinsic  evidence  of  such 
cireomstances,  the  court  can  judge  of  it  on  a  motion  in  arrest 
of  judgment  only  by  the  record,  and  consequently  only  according 
to  the  natural  import  of  the  words  stripped  of  everything  that 
is  not  there  set  out.  By  this  I  would  not  have  it  inferred  that  I 
disapprove  of  these  decisions.  On  the  contrary,  I  would  prefer 
to  relax  still  further  the  strictness  of  averment  formerly  re- 
quired, rather  than  to  shake  their  authority.  Had  the  courts 
received,  under  the  sanction  of  a  verdict,  the  meaning  imputed 
by  the  innuendo  as  the  true  one,  without  attempting  to  discover 
from  the  record  whether  the  premises  were  sufficient  to  warrant 
the  conclusion  of  the  jury,  they  would  have  saved  a  vast  deal 
of  subtlety,  which  has  not  only  occasioned  useless  disputation, 
hot  served  to  render  the  attainment  of  justice  more  difficult; 
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for  facts  and  circumstances  which  coUectiYelj  fix  the  meaning 
of  an  ambiguous  phrase  with  perfect  certainty  before  a  jui|^,. 
are  frequently  so  numerous,  complicated,  minute,  and  evan* 
escent  as  to  be  incapable  of  being  represented  on  the  record. 
Their  nature  and  effect  may  be  explained  to  a  jniy  by  the  sim^ 
pie  narrative  of  their  impression  on  the  mind  of  the  witnesses;, 
while  they  may  be  iDcapable  of  being  described  to  the  court  by 
the  ablest  special  pleader.  In  Bamman  y.  Bayer ,  there  may 
have  been  no  actual  colloquium;  and  yet  the  imputation  of 
theft  may  have  been  so  clearly  indicated  by  the  tone  and  man- 
ner of  the  speaker,  as  to  leaye  no  doubt  on  the  mind  of  the 
hearer  as  to  the  meaning  of  the  words  "  Bomman  must  have 
taken  it."  But  the  sufferer  would  have  been  remediless,  could 
the  words  have  been  shown  to  be  actionable  in  no  other  way 
than  by  a  successful  attempt  to  set  forth  the  tone  and  manner 
in  the  declaration;  for  if  the  plaintiff  had  laid  a  colloquium  he 
would  have  been  bound  to  prove  it. 

However  this  may  be,  I  am  certainly  not  disposed  to  question 
the  authority  of  the  two  decisions  alluded  to,  which  come  up  to, 
if  they  do  not  go  beyond,  the  exigencies  of  the  present  case.  The 
colloquium  relates  to  testimony  given  by  the  plaintiff  in  a  cause 
depending;  in  reference  to  which  the  defendant  is  alleged  to  haye 
said:  ''I  have  made  the  charge  against  him,  and  I  will  go  on 
with  it."  A  charge  imports  an  accusation  of  criminality;  and 
when  made  against  a  party  in  relation  to  ''  his  oath  and  evi- 
dence  in  the  trial  of  a  cause,"  imports  an  accusation  of  the  only 
species  of  criminality  which  could  have  been  incurred  by  him 
in  the  character  of  a  witness.  Why  should  the  defendant  ex- 
press a  determination  to  '*go  on  with  it,"  if  it  were  anything 
else  than  the  subject  of  a  prosecution  ?  It  is  in  vain  to  say 
that  nothing  more  may  have  been  imputed  than  a  repugnance 
to  tell  the  truth,  or  any  other  species  of  delinquency  which 
happens  to  fall  short  of  actual  perjury.  Such  an  interpretation 
could  be  adopted  only  by  a  recurrence  to  the  doctrine  of  miliari 
sensUf  which  has  been  long  exploded.  No  bystander  could 
doubt  for  an  instant  what  was  meant;  and  as  certainty  to  a 
common  intent,  is  all  that  is  required  in  pleading,  it  is  clear, 
even  on  the  principle  of  Oldham  v.  Peake,  that  the  words  art 
actionable  as  they  are  laid. 

Jud<?ment  affirmed. 


Colloquium  and  Innuisndo,  BefiNXtion,  and  office  of,  and 
between:  See  the  note  to  Van  VedUtn  v.  IToj^ins,  4  Am.  Dec  34S.     A  col" 
loquium  may  be  used  to  designate  the  person:  McOowcm  v.  Manifee^  18  Id. 
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ITS.  Where  a  oonnt  in  slander  is  insufficient,  and  there  is  no  eoUoqnium  by 
which  the  charge  can  be  made  certain,  the  defect  can  not  be  overcome  by  » 
eonfenon  and  justification  in  bar:  PelUm  v.  Ward^  2  Id.  251.  In  Briekerr. 
PoUtf  12  Pa.  St.  202,  the  principal  case  is  referred  to  as  an  authority  for  th^ 
position  that  where,  in  an  action  of  slander,  the  words,  as  ordinarily  under- 
stood by  the  bystandeirB,  impute  a  crime,  a  colloquium  is  unneoessaiy.  Th^ 
hmuendo  in  dander  la  merely  explanatory:  Cohttm  v.  Harwood,  12  Am.  Bee. 
S7,  and  note;  Shqffer  ▼.  Kmlger,  2  Id.  488;  Sheely  ▼.  Biggn,  3  Id.  562. 

WoBDB  ABB  TO  BB  Taxbn  IN  THB  Sbbtsb  in  which  they  would  be  under* 
stood  by  those  who  heard  them  in  an  action  of  slander:  MeGowan  v.  Manifee^ 
18  Adl  Deo.  178.  The  same  principle  in  substance  is  enunciated  in  the  fore- 
going dedsioii,  and  in  McKennon  ▼.  Otter,  2  Watts,  352.  It  is,  perhaps^ 
vith  refonenee  to  this  particular  point  in  the  principal  case,  that  Gibson,  J., 
ssyi,  in  Ba§h  v.  Sommer,  20  Pa.  St  161:  *'In  TViontpKm  v.  Lusk,  2  Watts^ 
20^  and  MeKauum  ▼.  (7reer,  Id.  353,  this  court  infused  a  drop  of  oommoa. 
mne  into  the  law  of  slander." 

WoBos  iMrcmTO  FBBJxntT.— To  say  that  one  is  '*  forsworn,'*  without  a 
toOoqumm  referring  to  an  oath  with  respect  to  which  perjury  can  be  commit- 
tid,  is  held  not  to  be  actionable;  but  it  ia  otherwise  to  say  of  one  that  he  ia 
pcrjmed:  Hapkms  t.  BeedU,  2  Am.  Dec  191;  Slieely  v.  Biggs,  3  Id.  552. 
Thswotds,  ''He  has  sworn  falsely,"  or  "Ue  hoi  taken  a  false  oath  against 
as  in  Squire  Jamison's  court,"  or  "He  has  falsely  and  maliciously  chai^ged 
nd  imposed  on  me  the  crime  of  perjury,"  are  not  actionable  without  a  colh^ 
{Mm  showing  an  oath  taken  in  a  proceeding  in  which  perjury  could  be  com* 
ttitled:  ITaitf  v.  Clark,  3  Id.  383.  The  words,  "Tou  have  taken  a  false 
Qrth  before  Squire  Bush,"  with  an  innuendo  of  perjury,  were  held  actionable 
in  Bue  ▼.  MUchell,  I  Am.  Deo.  258,  but  this  decision  is  questioned  in  Sfiaffer 
▼.  KkntUT,  2  Id.  488.  In  Sheely  ▼.  Biggs,  3  Id.  552,  it  was  decided  that  the 
voidi,  "  He  swoie  false,  and  swore  to  a  lie, "  were  not  actionable  though  ther» 
VIS  an  innuendo  charging  the  meaning  to  be  that  the  plaintiff  had  "taken 
s&lse  oath  before  a  magistrate."  Saying  of  a  man,  "  He  has  sworn  false,' 
vhers  the  eoUoqwrnm  refers  to  an  extrajudicial  affidavit  before  a  justice,  and 
there  is  an  innuendo  of  perjury,  is  not  actionable:  Shaffer  ▼.  JTmteer,  2  Id. 
488.  To  say  of  one,  "^^  has  sworn  falsely,  and  I  will  attend  to  the  grand 
JBiy  rsspeeting  it^"  is  actioDable  per  ee,  because  the  words  contain  a  clear  im« 
pitstion  ol  perjury;  Oiiman  v.  Lowell,  24  Id.  96.  So  where  the  words  were^ 
'^YoQ  swQfe  to  a  lie  for  which  yon  now  stand  indicted:"  PelUm  ▼•  Ward,  2 
Ii25L 

WoBDs  AonoBABLB  FiB  Si^ — See  the  note  to  Cobumr,  Harwood^  12  Am. 
I)se.4a 


Rung  v,  Shonebebgeb. 

[2  Vaxts,  23.] 

Dbd  8houu>  BB  CoNSTRUZD  MOST  Stronqly  agaiust  the  grantor. 

Towv  MAT  Elbct  whkbb  to  Locatb  a  Public  Squabb  granted  to  them  where 

the  grantor  has  left  its  location  uncertain,  but  must  do  so  in  a  reasonable 

tuns. 
^Bixrr  Tbabs  ib  hot  a  Ebasonablb  Timb  for  such  a  pnipoae^  where  the 

loesiion  requires  the  prostration  of  buildings. 
BoiLDnra  Ebbutbo  ok  a  Public  Squabb  is  a  public  nuisanoa. 
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fjOiro-ooNTiNUKD  Po08E8SiO£r  GiVES  NO  RiOHT  to  maintain  snch  a  nniaanoe 

Pdbuo  Nuisances  are  Indictable  only,  and  not  actionable,  and  may  be 
abated  by  the  party  aggrieved,  if  it  be  done  peaceably. 

To  Give  Title  bt  Possession,  snch  poeseedon  must  be  adverae,  and  whether 
it  is  so  or  not  is  for  the  jary  to  say. 

Bulb  in  Pennsylvania  is  that  under  a  Given  State  or  Facts  admitted  or 
proved,  it  ia  a  queetion  of  law  whether  the  posaession  is  adverse  or  nota 
bat  in  a  doabtfnl  case  the  truth  of  the  facta  most  be  left  to  the  jury. 

Advebsb  Possession  must  be  Established  btCleab  andPosthvePboof,  and 
not  by  inference,  the  presumption  being  in  favor  of  possessiou  in  sabor- 
dination  to  the  true  owner's  title. 

Claim  of  Title  is  Presumed  from  an  entry  into  posseesion  and  hdldiQ^ 
without  more. 

Declaration  of  Bight  in  Another  is  inconsistent  with  an  adverse  boIdin|^ 

Express  Claim  of  Title  or  Color  of  Title  is  UNNECEsaART  in  Pennsyl- 
vania to  constitute  an  adverse  possession,  but  there  must  be  no  disclaimer 
of  title. 

Ebbob  to  HuntiDgdon  county  in  an  action  of  trespass  quare 
olaumimf regit.  The  court  below  held  the  plaintiff  entitled  to 
recover  on  the  ground  of  long-continued  poAseBsion.  Judgment 
accordingly,  and  the  defendants  brought  the  case  here,  assign* 
ing  error  in  the  ruling  just  mentioned.  The  facts  appear  from 
the  opinion. 

BelX^  for  the  plaintiffs  in  error. 

Miles  and  PoUer,  contra. 

By  Court,  Roosbs,  J.  This  is  an  action  of  trespass  guare 
olausum  /regit,  brought  by  the  plaintiff,  Shoneberger,  against 
Bung  and  others,  for  pulling  down  a  stable  and  shed,  in  the 
borough  of  Petersburg. 

The  defendants  justify  the  alleged  trespass,  on  the  ground 
that  the  building  was  a  common,  a  public  nuisance,  having  been 
erected  ou  the  public  square. 

The  facts  were  these:  In  1795  Peter  Shoneberger,  the  unde 
of  the  plaintiff,  laid  out  the  town  of  Petersburg.  A  plan  of  the 
town  was  duly  recorded.  On  the  plan  is  stated:  "Public 
«quare,  one  hundred  and  six  feet  by  one  hundred  and  fiftynaix 
feet."  It  seems  to  be  a  conceded  point,  that  the  square  was  to 
be  of  the  size  and  dimensions  marked  on  the  plan.  It,  how- 
ever, happens,  either  that  the  square  was  never  precisely  located^ 
by  certain  defined  metes  and  bounds,  on  the  ground;  or,  if  it 
were,  direct  evidence  of  the  fact  of  location  has  been  lost. 

The  defendants  rest  their  cause  on  two  grounds: 

1.  That  the  buildings  were  erected  on  the  public  square;  and 
this  they  endeavor  to  show,  as  they  have  a  right  to  do,  by  the 
repeated  declarations  of  the  plaintiff. 
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And,  2.  They  conieDd,  that  admitting  the  square  was  not  lo- 
cated by  the  proprietor,  but  either  from  accident  or  design,  its 
predse  limits  have  been  left  uncertain;  the  owners  and  occu- 
piers of  the  lots  in  the  first  instance,  or  the  corporation  after- 
irardsy  have  a  right  to  locate  it  on  such  unappropriated  ground 
418  will  be  most  beneficial  to  the  inhabitants  and  the  public. 

It  is  most  convenient,  in  the  first  place,  to  dispose  of  the 
second  ground  of  defense. 

It  is  true  that  a  deed  is  to  be  construed  most  strongly  against 
the  grantor;  and  if  it  can  inure  in  different  ways,  the  grantee 
may  take  it  in  such  way  as  shall  be  most  to  his  advantage;  he 
has  Lis  election  in  which  way  to  take  it.  If  the  deed  be  not 
expressed  with  certainty,  the  grantee  shall  have  the  benefit  of 
the  defect:  Jackson  v.  Hudson,  8  Johns.  387  [8  Am.  Dec.  500]; 
Jachsan  ▼.  Blodget,  16  Id.  173. 

Oranting  the  application  of  these  principles,  yet,  if  the  bor- 
ough or  the  inhabitants  wish  the  benefit  of  them,  they  must 
avail  themselves  of  the  right  of  election  in  a  reasonable  time; 
otherwise  this  inconvenience  and  injustice  would  result,  that  the 
proprietor  would  be  prevented  for  an  indefinite  length  of  time 
from  making  any  improvements  on  the  property  whatever. 
Until  they  call  into  exercise  their  right,  the  erection  can,  in  no 
point  of  view,  be  considered  as  a  nuisance.  For  how  could  the 
plaintiff  know  that  they  would  determine  the  election  so  as  to 
indude  this  building?  And  here  it  must  be  remarked  that  the 
resolution  of  the  town  council  is  not  an  election,  but  the  asser- 
tion of  an  old  right  on  the  supposition  of  a  previous  appropria- 
tion. 

But  would  it  be  reasonable  to  permit  them  now  to  elect,  after 
a  period  of  upwards  of  thirty  years,  by  such  a  designation  as 
to  prostrate  houses  already  erected?  The  most  that  can  in 
justice  be  required  will  be  to  allow  them  to  select  for  that  pur- 
pose, such  parts  of  the  town  as  are  unappropriated  to  the  use 
of  the  proprietor  or  others.  If  they  insist  upon  laying  the 
square  upon  other  than  vacant  ground,  it  must  be  by  some 
other  mode  than  the  will  of  one  of  the  parties  to  the  contract, 
and  what  that  may  be  it  is  not  now  necessary  to  determine. 

The  defendant  further  complains  of  the  charge  on  the  act  of 
limitations.  The  lapse  of  time,  say  the  court,  gave  title  to  the 
plaintilll  If  so,  there  remains  nothing  for  the  jury  to  do  but 
to  ansDao  the  damages.  Although  in  one  part  of  the  charge 
4he  ooort  would  seem  to  refer  the  facts  to  the  jury,  immediately 
afler,  they  instmot  them  that  the  length  of  time  the  plaintiil 
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ience  of  eirangers  in  the  pursuit  either  of  business  or  pleasure. 
Itironlfl  be  an  abuse  of  the  grant  to  attempt  to  appropriate 
the  enjoyment  of  them  to  citizens,  ii.  exclusion  of  others.  For 
this  reason  I  can  not  trace  any  resemblance  in  this  to  a  right 
of  ccmmon,  where  each  commoner  has  an  interest,  and  of 
course  a  right  of  action  for  his  individual  injury.  The  learned 
judge  who  ruled  this*  cause  expressed  an  opinion  that  if  a  per- 
son was  suffered  to  build  a  house  on  one  of  the  beautiful 
squares  in  the  city  of  Philadelphia,  and  was  permitted  to  re- 
main there  twenty-one  years,  his  title  would  be  good.  But 
this  depends  on  the  question,  whether  the  building  was  a  pub- 
lic or  private  nuisance.  The  case  put  as  an  illustration  by  the 
court,  we  will  determine  when  it  arises;  but  I  must  be  per- 
mitted to  observe  that  I  have  but  little  faith  in  the  correctness 
of  the  opinion.  For  although  the  city  has  a  qualified  property 
in  the  ground,  yet  the  corporation  is  but  a  trustee  of  the  pub- 
:iCy  for  whose  use  and  benefit  the  squares  were  left  open.  The 
enjoyment  of  them  is  free,  as  things  of  common  right,  to  all 
the  citizens  of  the  commonwealth;  subject,  however,  as  I  be- 
fore observed,  to  such  regulations  and  restrictions  affecting  all 
as  are  not  inconsistent  with  the  grant.  And  in  this  respect  I 
am  at  a  loss  to  see  any  difference  between  a  street  and  a  square. 
If  the  erection  of  a  building  in  a  square  is  a  common  nuisance, 
the  plaintiff  can  acquire  no  right  by  long-continued  possession. 
Public  rights,  say  the  court  in  the  case  of  CommomoeaUh  v.  Mo 
Donald,  16  Serg.  &  B.  894,  car  not  be  destroyed  by  long-contin- 
ued encroachments,  unless  the  possession  has  continued  so  long 
that  the  party  may  put  his  title  on  the  ground  of  prescription. 
How  ever y  twenty-one  years'  acquiescence  may  bind  parties 
whose  private  rights  only  are  affected,  yet  the  public  have  an 
interest  in  the  suppression  of  public  nuisances,  though  of  longei 
standing. 

In  a  river,  therefore,  which  is  a  public  highway,  twenty  years' 
enjoyment  of  the  water  is  not  conclusive  as  to  the  right.  And 
if  a  river  ever  has  been  a  public  highway,  even  it  it  should  not 
be  used  as  such  for  the  period  of  twenty  years,  and  during  that 
time  has  been  in  a  condition  inconsistent  with  its  use  as  a  public 
highway,  the  public  right  is  not  extinguished,  if  it  existed  pre- 
viously to  that  time:  Angel  on  Water-courses,  49. 

Public  nuisances  are  indictable  only,  and  are  not  actionable. 
The  reason  of  the  rule  is  (and  its  application  is  as  strong  in  the 
case  of  a  square  as  a  street),  that  where  rights  of  a  public  na- 
ture, and  common  to  all  the  people,  are  affected,  no  one  person 
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ia  able  to  assign  his  particular  proportion  of  the  injuiy,  anJ 
even  if  he  is,  the  law  deems  it  too  great  a  hardship  for  the 
offender  to  be  harassed  with  separate  actions.  The  plaintiff 
would  have  esteemed  it  an  intolerable  grievance  if  each  inhab- 
.tant  of  the  town  of  Petersburg  had  brought  a  separate  action 
against  him.  And  this  is  a  strong  argument  to  show  that  such 
a  nuisance  must  be  adjudged  a  public  and  not  a  private  offense. 
But  a  nuisance,  whether  public  or  private,  may  be  abated  by 
the  party  aggrieved,  so  that  it  is  done  peaceably  and  without  a 
riot.  The  reason  (says  Blackstone,  8  Bl.  Com.  5)  why  the  law 
allows  this  private  and  summary  method  of  doing  justice  is,  be- 
cause injuries  which  obstruct  or  arrest  such  things  as  are  of  daily 
convenience  and  use,  require  an  immediate  remedy,  and  can  not 
wait  for  the  slow  progress  of  the  ordinary  forms  of  justice. 

I  propose  now  to  examine  the  charge  on  the  point  of  posaes- 
sion. 

To  give  title  by  possession,  the  title  must  be  adverse;  and 
whether  it  is  adverse,  is  a  question  exclusively  for  the  jury;  and 
in  Jenks  v.  Joy,  9  Johns.  102,  the  judge  having  directed  as  to 
that  fact,  a  new  trial  was  granted.  In  Pennsylvania  the  role 
is,  that  when  there  is  a  given  state  of  facts,  which  are  admitted 
or  distinctly  proved,  whether  the  possession  is  adverse  or  noi» 
ia  a  question  of  law;  but  in  a  doubtful  case,  the  truth  of  the 
facts  must  be  submitted  to  the  jury.  And  here,  although  the 
plaintiff  proved  that  he  had  been  in  possession  upwards  of 
twenty-one  years,  yet  the  defendants  gave  evidence,  that  he 
had  frequently,  during  the  continuance  of  his  possession,  re- 
cognized the  title  of  the  defendants.  It  was  a  proof  that  he 
admitted  the  existence  of  a  public  square;  and  that  he  con* 
fessed,  on  more  than  one  occasion,  that  the  stable  and  shed 
were  erected  upon  it.  The  defendants  also  gave  in  evidence 
an  agreement  between  the  plaintiff  and  Jamea  Leonard  for  the 
sale  of  a  tavern  stand,  to  which  the  property  in  dispute  was  ap- 
purtenant; in  which  the  parties  stipulated  for  the  removal  of 
the  stable  and  shed.  That  the  plaintiff  afterwards  threatened 
compulsory  measures  against  Leonard,  for  not  complying  with 
his  contract  in  that  particular;  alleging,  as  a  reason  for  their 
speedy  removal,  that  they  were  erected  on  the  public  square; 
and  that  they  were  an  injury  and  a  nuisance  to  the  spring,  of 
which  the  inhabitants  justly  complained.  On  these  facts,  the 
court  instructed  the  jury,  that  the  possession  of  Shoneberger 
was  adverse;  and  in  this  there  was  manifest  error.  Adverse 
possession  is  not  to  be  made  out  by  inference,  but  by  clear  and 
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podtiTe  proof;  und  every  presumptioii  is  in  favor  of  possea<«ion, 
in  sabordination  to  the  title  of  the  true  owner:  Jackson  v.  Sharp^ 
9  Johns.  1G7  [6  Am.  Dec.  267]. 

If  a  person  enters  into  possession  of  land,  and  holds  it,  with- 
out more,  the  presumption  is,  he  claims  title.     A  possession  of 
more  than  twenty-one  years,  under  such  circumstaDces,  would 
be  adverse;  and  as  such  would  give  title.     But  if,  when  he 
enters,  or  afterwards,  he  does  not  claim  title  himself,  but  acknowl-  • 
edges  the  title  of  another,  his  possession  must  be  taken  3.3  ah . 
entry  or  holding  in  subordination  to  the  title  of  thv'^&r&ons 
whose  right  he  acknowledges.    And  this  quaUficatioa  of  the 
rale  is  necessary  to  protect  rights  which  'iiiight  otherwise  be 
lost,  by  the  fraud  and  artifice  of  the  fibrsonunthe  actual  pos- 
session.    A  declaration  that  the  right,  was  in  another,  might  be 
iutended,  and  would  freqjiiently  l£p/ve  the  effect  of  putting  the 
legal  owner  off  his  guard.,  ,  Such  a  declaration  is  inconsistent 
with  an  adverse  or  hostile  holding.     To  constitute  an  adverse 
possession  in  New  York,  it  is  not  necessary  there  should  be  a 
rightfol  title;  it  must,  however,  be  a  possession  under  claim  or 
color  of  title,  and  exclusive  of  any  other  right:  9  Johns.  180; 
13  Id.  118.     But  in  this  state,  it  is  not  necessary  that  there 
should  be  an  express  claim  of  title;  or  that  there  should  be  color 
of  title;  but  when  a  person  disclaims  title  in  himself,  or  does 
not  claim  title,  but  asserts  the  right  to  be  in  another,  it  is  not 
such  an  adverse  possession  as  will  give  title  under  the  act  of 
limitations. 

The  points,  then,  in  this  cause,  may  be  narrowed  down  to  a 
qaestion  of  fact.  For  if  the  jury  believe,  from  the  testimony, 
that  these  buildings  were  erected  on  the  public  square,  although 
their  limits  and  extent  have  not  been  precisely  defined,  they  are 
a  public  nuisance,  and  a  nuisance,  whether  public  or  private, 
as  has  been  already  stated,  may  be  abated  by  the  party  ag- 
grieved, so  as  it  is  done  peaceably,  and  without  any  riot.  It  is 
admitted  that  they  were  removed  peaceably,  by  the  defendants, 
as  officers  of  the  borough,  duly  appointed  and  empowered 
under  a  resolution  of  the  corporation;  and  if  the  jury  believe 
they  were  on  public  ground,  the  plaintiff  is  not  entitled  to 
recover. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


«a:jhteb's  Rigbt  or  Election  as  to  Location  of  the  land  granted:  See 
JooDe  ▼.  JUamlai,  anU^  83,  and  the  note  thereto. 

Dedication  of  Land  for  Pubuc  Square,  Common,  or  Street,  how  ee- 
taUiahed:  See  Lhringdon  v.  Mayor  etc  qfNew  York.  22  Am.  Deo.  622;  Pom- 
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troy  V.  MUb,  23  Id.  207;  AbboU  v.  Mills,  Id.  222;  State  \.  Co/fiu,  Id.  230: 
State  V.  rittrinwn,  21  Id.  660.  A  formal  conveyance  of  paUio  gronnda  to 
tHe  inhabitants  of  a  town  is  unnecesaary:  KUnkener  v.  School  IHreeton.  U 
Pa.  St.  449,  citing  the  principal  case.  Land  dedicated  by  a  town  proprietor 
as  a  pnblio  common  becomes  a  public  highway,  and  the  town  can  not  oonvey  an 
excluaiverightthereintoanyone:  Pomeroyv.  iff^«,  23  Am.  Dec207.  Soland 
dedicated  as  a  public  square  becomes  a  common  highway:  Commonwealth  t. 
Jiueh,  14  Pa.  St  190;  Commonwealth  v.  Bowman,  3  Id.  206;  and  the  oorpotats 
authorities  can  not  block  it  up  or  build  on  it  to  the  prejudice  of  individaal% 

Vor  of  the  public:  S.  C,  Id.  The  city  has  a  qualified  property  in  its  pnUis 
:"  5^^-  ^^^  ^^^^  *^®™  ■"  trustee  for  the  public:  Caee  of  PhOadelphia  etc. 

^^•:^  fo.r  6  Whart.  45.  All  the  cases  just  referred  to  rely  on  Eumg  ▼. 
ShonelitT^ev  as  authority  for  the  positions  stated. 

CoNTiyuAiicir  of^A-NuiaAKCE  FOB  Twenty  Yeabs  gives  no  prescripts 
right  to  maintain  it/iiifUv.  Hall,  24  Am.  Dec.  160  and  note.  That  lapM 
of  time  will  not  legalize  8  |rtil!Uo;&iiiBance,  or  furnish  any  defense  to  an  en- 
croachment on  a  public  right,  u\hsld,  citing  the  principal  case,  in  Commom^ 
wealth  V.  Alburger,  I  Whart  iff:';  V<mlnoiiwealth  v.  CUy  qf  PhSadelpkia^  16 
?a.  St.  94.  So,  that  a  public  use  in  dedicated  land  is  not  barred  by  aa  ad- 
verse possession  under  the  statute  of  limitations:  Hoadley  v.  San  Fraucieoo. 
•»  CaL  275. 

Remedies  fob  Publio  Nuisancbs.— That  one  suffering  a  special  injnzy 
from  a  public  nuisance  may  maintain  an  action  therefor,  see  Burrowa  ▼.  P£s- 
ley,  1  Am.  Dec.  56  and  note;  Iluf^Iies  v.  Heiser,  2  Id.  459;  Landng  v.  SmUh^ 
21  Id.  89  and  note;  Baker  v.  Boston,  22  Id.  421;  AbboUJV.  Milla,  23  Id.  222 
and  note;  MiUe  v.  Hall,  24  Id.  160  and  note;  Hari  v.  Mayor  etc,  o/Albttmy^ 
Id.  165  and  note.  But  a  private  remedy  given  by  statute  for  a  poblio  nui- 
sance does  not  take  away  the  remedy  by  indictment:  State  ▼.  WiOHnmmt  21 
Id.  560.  As  to  the  power  of  a  municipal  corporation,  or  of  any  persoo  ag- 
grieved, to  abate  a  public  nuisance,  see  the  note  to  Milne  v.  Dosidsei^  16 
Id.  196;  Baltimore  v.  Hughes,  19  Id.  243;  Toume  v.  Lee,  20  Id.  260;  Bater 
V.  Boston,  22  Id.  421;  Hart  v.  Mayor  etc  qf  Albany,  24  Id.  165,  and  the 
citations  in  the  note  thereto.  The  right  of  a  private  person  to  abate  a  nui- 
sance without  suit  is  discussed  at  length  in  the  note  to  Oaies  ▼.  Blineoe^  post 

As  TO  WHAT  Constitutes  a  Nuisance  in  a  Pubuo  Highway  or  navigabla 
river,  see  Hart  v.  Mayor  etc.  of  Albany,  24  Am.  Deo.  165  and  note;  and  Cof»- 
monweatih  v.  WHJcinson,  post. 

To  GrvB  Titlb  by  Advebsb  Possession,  there  must  be  an  actoal  coon- 
pancy,  definite,  positive,  and  notorious:  Bailey  v.  Irby,  10  Am.  Deo.  609. 
Or,  as  is  said  in  Cnkm  Canal  Co.  v.  Young,  1  Whart  426,  citing  the  princi- 
pal case,  there  musfc  be  an  actual,  continued,  visible,  notorious,  distinct,  and 
hostile  possession  for  the  time  prescribed  by  statute.  There  must  be  an 
actual  occupancy  or  substantial  inclosure  by  the  defendant,  or  those  under 
whom  he  claims:  Jaehton  v.  Woodi^,  13  Am.  Dec  525.  In  the  case  of  ud- 
cultivated  lands,  in  particular,  the  disseisor's  entry  and  possession  must  ba 
such  tliat  the  owner  will  be  presumed  to  know  that  there  is  a  claim  advene 
to  his  title:  Kennebec  Pureliase  v.  Springer,  3  Id.  227.  Possession  and  such 
improvement  as  is  customary  with  owners  of  land,  without  a  disavowal  of 
title,  payment  of  rent,  or  acknowledgment  of  title  in  another,  raises  a  pre- 
sumption of  an  entry  and  holding  as  absolute  owner:  La  Frombois  v.  Jacbon^ 
18  Id.  463,  and  note.  A  refusal  by  one  in  possession  under  a  daim  of  title,  to 
permit  the  real  owner  to  enter  and  survey  the  land,  is  held  to  be  a  oonduaive 
proof  of  an  adverse  holding:  Id.     Driving  piles  into  another's  land,  covered  by 
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«  mill-poiid,  and  tbe  erection  and  maintenanoe  of  buildings  resting  :» lueh  piles 
ior  sixty  years,  isasaflScient  diaseiBin:  Boston  MiU  Corp.  v.  BuffiMh^^Id,  120. 
An  entry  and  taking  possession  of  land  as  one's  own,  tboagh  under  a  mistake 
as  to  the  boondaries,  is  a  snfiScient  hostile  possession:  French  t.  Pearee,  21  Id. 
C80l  And  geneiaUy  a  oontinning  in  possession  under  a  cLdm  of  title  for  the 
ctatutory  period,  will  give  title:  Leeds  t.  Bender,  6  Watts  &  S.  318,  citing 
Sumg  V.  Shoneberffer,  The  possession  of  a  purchaser  from  a  yendee  under  an 
executory  contract  is  not  adverse  to  the  vendor,  and  may  be  made  use  of  by 
the  latter  as  a  continuance  of  his  own  possession  for  the  purpose  of  establish- 
ing a  title  by  adverse  possession  against  such  purchaser:  Beat  v.  Brook,  23 
Am.  Dec  401.  A  tenant's  possession  can  not  become  adverse  to  his  landlord 
a  notorious  adverse  holding  out:  Doak  v.  Donelson,  24  Id.  485;  and 
the  cases  cited  in  the  note  thereto.  An  entry,  after  the  recording  of  a 
deed,  can  not  relate  back  to  the  date  of  such  deed  for  the  purpose  of  con- 
stituting an  adverse  possession  from  that  date:  Jaekaon  v.  Andrews,  22  Id. 
574.  As  to  the  efiect  of  a  possession  of  part  of  a  tract  of  land  under  a  claim 
of  the  whole,  see  Kennthee  Purchase  v.  Springer,  3  Am.  Dec.  227;  HaU  v. 
Pcwel,  8  Id.  722;  Hammond  v.  Ridgely,  0  Id.  522;  Daniel  v.  ElUs,  10  Id.  707; 
Kenmebee  Purchase  v.  Lahores,  11  Id.  79,  and  note;  Taylor  v.  Buekner,  12  Id. 
S54,  and  note;  Jackson  v.  Woodrsff,  13  Id.  525.  See,  also,  8chimariis  v.  Kuhn^ 
25Id.239L 

Color  ob  Claim  of  Titlb,  NacBSsnT  or. — See  the  note  to  FergnMn  v. 
Kennedy f  14  Am.  Dec.  764.  See  also  Munshower  v.  Patton,  13  Id.  678,  and 
La  Frombois  v.  Jackson,  18  Id.  463,  and  note.  In  the  latter  case  it  is  held 
that  color  of  title  is  not  essential  to  support  an  adverse  possession,  but  that 
a  claim  of  title  is.  In  Boas  v.  Bilker,  5  Watts,  553,  color  of  title  is  held  un- 
neoeesary  on  the  authority  of  the  principal  case;  and  in  Esling  v.  Williams, 
10  Pa.  &L  128,  daim  of  title  is  also  held  unnecessary  on  the  same  authority. 

What  Cohctitutm  Colob  ot  TiTLB.~See  the  note  to  TaU  v.  Southard^ 
14  Am.  Dec  680.    See  also  Campbell  v.  McArthur,  11  Id.  738,  and  note. 

Wbzbs  thkbs  abb  no  Facts  Cohtbhtbd,  it  is  held,  in  Adams  v.  mehtdas^ 
1  Miles,  101,  citing  Bung  v.  Shoneberger,  to  be  the  duty  of  the  oourt  to  de- 
sUsthaUw. 


Gilbert  v.  Hoffbian. 

p  Wins,  6S.] 

OnrvBTAKOB  Pbooobbd  bt  Fbaud  is  no  conveyance^  as  against  the  faiteml 

defranded. 
Fbaudulbbt  Pubchasbb  at  SHEsmr's  Salb  of  land  obtains  no  titia. 
OwKBB  MAT  RxooYBB  THB  Labb  withodt  Kbfubdino  the  moDey  paid  by 

such  fraudulent  vendee 

AsTEAis  from  the  circuit  court  of  Adams  county ,  by  the  plaint* 
iff  in  an  action  of  ejectment.  The  facts  and  the  questions  in* 
solved  appear  from  the  opinion. 

Penrose,  for  the  appellani. 

Stevens,  ixnUrtL 
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By  Courty  Bogebs,  J.  Daniel  Oilbert,  who  was  the 
of  Leonard  Gilbert,  brought  an  action  of  ejectment  to  recorer 
the  premises  in  question.  It  is  admitted  that  the  property  be- 
longed to  Leonard  Gilbert,  that  Leonard  died  indebted,  and  thai 
the  land  was  sold  on  a  judgment  against  his  ezecutors.  The 
defendant  purchased  the  property  for  two  thousand  and  sixty- 
six  dollars  at  the  sheriff's  sale,  and  on  the  twenty-sixth  of  Au- 
gust, 1825,  the  sheriff  acknowledged  a  deed  to  him  for  the 
premises.  The  plaintiff  charged  the  defendant  with  fraud,  and 
the  question  is,  admitting  the  fact,  can  the  plaintiff  recover 
without  tendering  or  bringing  into  court  the  two  thousand  and 
sixty-six  dollars  paid  by  the  defendant  to  the  sheriff? 

The  construction  of  the  statutes  of  fraudulent  conveyances 
has  always  authorized  the  party  seeking  the  benefit  of  them  to 
treat  a  fraudulent  gift  as  void,  so  that  the  case,  as  to  him,  is  the 
same  as  if  no  such  gift  had  been  made.  Whenever  a  maa 
makes  a  fraudulent  gift  of  his  goods  or  chattels,  and  dies  in- 
debted, the  rule,  upon  the  13  Eliz.,  c.  5,  has  always  been  to  con- 
construe  the  gift  as  utterly  void  against  all  his  creditors,  and 
the  debtor  to  have  died  in  full  possession  with  respect  to  their 
claims;  so  that  the  effects  are  just  as  much  assets  in  the  hand» 
of  the  personal  representative  as  to  creditors,  as  if  no  such 
attempt  to  alien  had  been  made:  Belhel  v.  Stanhope,  Cro.  Elis. 
810.  And  with  respect  to  real  estate,  Lord  Coke  lays  it  down 
as  a  rule  in  Fermor's  case^  tkat  a  covinous  conveyance  to  pre- 
vent assets  from  descending  is  nothing  worth:  8  Bep.  78. 
Therefore,  in  an  action  of  formedon,  where  the  warranty  with 
assets  descended  was  pleaded  in  bar,  and  the  demandant  re- 
plied reina  per  descent ,  and  the  jury  found  a  fraudulent  feoff- 
ment to  prevent  the  descent,  the  assets  were  considered  to  have 
descended  notwithstanding  the  feoffment:  Dyer,  296  b,  pi.  16. 
And  according  to  the  greatest  authorities,  says  Roberts,  in  his 
Treatise  on  Fraudulent  Con\eyances,  596,  a  covinous  convey- 
ance of  land  is  no  conveyance,  as  against  the  interest  intended 
to  be  defrauded,  and  ought,  by  the  strict  rules  of  good  plead- 
ing, so  to  be  treated,  when  a  party  is  seeking  to  avail  himself 
of  the  protection  of  the  statutes  of  fraudulent  conveyances.  The 
same  principles  are  decided  in  McGlurg  v.  Lecky,  3  Penn.  94 
[23  Am.  Dec.  64],  and  Riddle  v.  Murphy,  7  Serg.  &  B.  236. 
It  results  from  these  authorities,  that  when  there  is  actual 
fraud,  no  title  passes  to  the  vendee,  whether  it  be  a  private  or 
judicial  sale.  The  title  is  void  to  all  intents  and  purposes, 
and  is  the  same  as  if  no  deed  had  ever  been  executed.    A  fraud- 
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ulent  conyeyance  is  no  conveyance,  as  against  the  interest  in- 
tended to  be  defrauded  If,  then,  the  title  of  the  defendant  i» 
utterly  void,  on  what  principle  is  he  entitled  to  a  return  of  his 
money,  or  to  be  reimbursed  the  valne  of  his  improvements  ? 

It  is  certainly  not  the  duty  of  a  court  to  protect  the  interest  of 
a  person  who  has  been  detected  in  an  attempt  at  fraud.     The- 
devisee  whom  the  vendee  intended  to  defraud  (for  the  attempt 
affects  him  as  well  as  creditors)  asks  the  aid  of  the  statute 
against  this  fraudulent  conveyance,  on  the  ground  that  his  title 
can  not  be  affected  by  a  fraudulent  sale.     His  right  is  strictly 
at  law,  for  fraud  is  cognizable  in  a  court  of  common  law,  as  well 
as  in  equity.     He  can  not  be  affected  by  the  maxim,  that  he  who 
aaks  equity  must  do  equity.      A  fraudulent  vendee  has  no 
equity,  and  is  not  entitled  to  claim  the  protection  of  the  court 
on  that  groand.    The  maxim  applies  only  in  those  cases  in 
which  application  is  made  for  relief  against  a  hard  and  uncon- 
adentioas  bargain  (as  cases  of  usuiy),  or  where  a  contract  is 
fraudulent  by  construction  of  law  only,  as  being  contrary  to  the 
policy  or  provisions  of  some  particular  statute.    When  a  person 
under  such  circumstances  seeks  relief,  the  maxim  applies,  that 
he  who  asks  equity  must  do  equity.    The  rule  has  no  applica- 
tion to  cases  of  actual  fraud.     It  would  be  against  good  policy 
that  it  should;  for  it  would  act  as  an  encouragement  to  unfair 
dealing.     A  man  might  gain ,  but  he  could  not  lose  by  his  frauds. 
If  he  succeeded,  he  would  reap  the  fruits  of  his  knavery;  but  if 
detected,  he  would  be  entitled  to  a  return  of  the  money,  and^ 
moreover,  to  be  reimbursed  to  the  value  of  his  improvements. 
This  point  came  before  the  supreme  court  of  New  York  in 
BandM  ei  al.  v.  Codwise  el  aL^i  Johns.  598*  [4  Am.  Dec.  805]. 
That  was  the  case  of  a  conveyance  to  defeat  creditors.    The 
grantees  contended,  that  notwithstanding  the  deeds  were  void 
yet  they  ought  to  stand  as  a  security  to  reimburse  them  theii 
advances,  and  to  indemnify  them  against  outstanding  liabilities 
for  the  grantor.    This  the  court  refused,  because  there  was  ac- 
tual fraud,  and  they  took  the  distinction  between  actual  and 
legal  fraud. 

There  is  no  instance,  says  Chief  Justice  Kent,  to  be  met  witl 
of  any  reimbursement  or  indemnity  afforded  by  a  court  of  chan- 
cery to  a  pariiceps  criminis  in  a  case  of  positive  fraud.  In  Smith 
V.  Loader,  Prec.  in  Gh.  80,  the  party  advancing  money  to  an 
agent  under  a  combination  with  bim  to  cheat  the  principal,  lost 
his  whole  security  from  the  priucipal,  for  the  money  actually  ad- 
vanced to  the  agent.    It  is  fit  and  proper  such  a  result  should 
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take  place,  as  a  contrary  coarse  might  afford  coantenanoe  to 
fraud  bj  giving  it  a  partial  effect.  It  would  not  become  a  court 
of  equity  to  take  a  single  step  to  save  a  party  harmless  detected 
in  a  combination  to  cheat.  No  right  can  be  deduced  from  an 
act  founded  in  actual  fraud.  Nemo  ex  propria  dolo  consetiuilur 
'actionem.  And  in  Riddle  v.  Murphy  etcd.^l  Serg.  &  B.  236,  it 
was  decided,  that  if  an  administrator  purchase  the  land  of  an 
iutcHtate  at  sheriff's  sale,  on  a  judgment  recovered  for  an  al- 
leged debt  of  the  intestate;  in  an  ejectment  afterwards  brought 
by  the  heirs  of  the  intestate,  who  allege  the  judgment  to  be 
irHudulnnt,  if  it  do  not  appear  that  the  debt  was  bona  fide  ^  and 
if  the  administrator  had  assets  to  pay  it,  they  may  recover  the 
land  against  the  administrator  on  the  ground  of  fraud,  without 
previously  tendering  the  money  paid  by  him,  or  the  value  of 
his  improvements.  This  case  determines  two  points:  that  the 
heirs  can  take  advantage  of  the  fraud,  and  that  it  is  not  neces- 
«ary  to  tender  the  money  previous  to  the  commencement  of  the 
«uit.  Nor  is  it  pretended  that  under  such  circumstances  the 
heirs  must  bring  the  money  paid  by  the  administrator  into 
•court.  It  goes  upon  the  same  principle  as  is  asserted  in  Scmds 
V.  Codwise,  that  by  the  fraud  the  defendant  has  forfeited  all 
right  to  the  money  paid.  In  the  case  at  bar,  Daniel  Gilbert 
has  a  title  to  the  land  as  the  devisee  of  his  father,  Leonard, 
which  is  not  in  the  slightest  degree  impaired  by  the  deed  of  the 
sheriff,  which  is  ab  initio  void,  by  reason  of  the  fraud  practioed 
at  the  sale.  As  devisee,  he  has  a  right  to  the  possession  as 
gainst  every  person,  except  creditors:  1  Johns.  Ch.  479;  7  Id. 

This  opinion,  it  must  be  observed,  is  grounded  on  the  as- 
sumption that  the*  purchaser  was  guilty  of  such  fraud  as  avoids 
the  sheriff's  sale.  Whether  there  was  actual  fraud,  will  be  for 
the  jury  to  decide  on  another  trial. 

New  trial  awarded. 


Conveyance  ob  Assignment  to  a  Fraubulbnt  GaAims  passes  no  title 
4^  against  the  interest  intended  to  be  defranded:  Sands  v.  Codtoiae^  4  Am. 
IVc.  305;  AlcClurff  v.  Leek^,  23  Id.  64;  Chapin  v.  Pease,  25  Id.  ()6.  So  held, 
citing  the  foregoing  decision,  in  SmuU  v.  Jones^  1  Watts  h,  S.  138.  The  ven- 
ior  may  nevertheless  retain  the  purchase  money:  Jauckaon  v.  SummerviUey  13 
t'a.  St.  o70,  also  citing  the  principal  case. 

FiiAtDULENT  Purchaser  at  Sheripf*s  Sale  Gets  no  Title. — See  Farr 
*.  Jbinm,  24  Am.  Doc.  396,  and  cases  referred  to  in  the  note  thereto.  It  is 
M>  declared  on  the  aul^hority  of  Gilbert  v.  Hoffman,  in  MeKennan  v.  Pry,  6 
Watts,  138;  Ilnfman  v.  Slro/ueker,  7  Id.  89;  Foulk  v.  MeFarlane,  1  Watii 
lb  S.  299;  Braddee  v.  Browr^fidd,  2  Id.  276,  291;  Shields  y.  Miltenberger,  14 
Pa.  St.  79;  and  Martm  v.  Oemandt,  19  Id.  129.     Bat  the  principle  does  nol 
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*ppiy  to  estop  a  purchaser  at  such  sale  £rom  setting  np  his  pnrohaBe  to  pro- 
teet  himself  in  an  action  of  trespass,  where  before  the  sale  he  in  good  faith 
elaimed  the  property,  and  gave  notice  that  the  defendant  had  no  title: 
Pmier  v.  MeOmtui^  6  Watts  ft  8.  604,  distinguishing  the  principal  ease  as 
of ''actual  fraad." 


Hind  v.  Holdship. 

[3  Watib,  104.] 

AamaanoKT  won  thx  BsmEFir  of  Cbeditobs  is  a  Valid  CoHBonBATiov 
for  a  promise  by  the  assignee  to  pay  a  debt  of  the  assignor. 

ComiDXRATiOH  Abibiko  trom  any  Act  or  thb  Plaintiff  performed  with 
the  defendant's  assent,  ezprees  or  implied,  from  which  the  defendant  or 
a  stranger  derives  a  benefit,  or  from  any  damage,  snspension,  or  forbear- 
ance of  the  plaintifTs  legal  or  equitable  rights,  or  from  any  possibility  of 
loss  to  the  plaintiff  occasioned  by  a  promise,  though  no  benefit  aoome  to 
tiie  promisor,  will  support  such  promise. 

AdIQUACT  of  Ck>NSII>XKATIOH  IN  PoiNT  OF  VaLUX  18  NOT  EbSBNTIAL  to  the 

validity  of  a  promise. 
TSOBD  PniaoN  may  Sux  on  a  Pbomisx  for  hih  Bxnxiit  made  to  another, 
though  no  consideration  moved  from  him. 

Ebbob  to  the  common  pleas  of  Alleghany  coanty,  in  an  ac- 
tion of  aBBompBit  on  a  promise  by  the  defendant  to  pay  a  debt 
doe  the  pl&inti£F  from  Patterson  and  Lambdin.  The  promise 
was  made  in  the  plaiutifiTs  absence,  and  the  consideration  was 
a  general  assignment  for  the  benefit  of  creditors  made  to  the 
defendant  by  Patterson  and  Lambdin.  The  plaintifTs  claim 
was  not  preferred  in  the  deed  because  of  the  promise.  The 
ooori  instructed  the  jury,  among  other  things,  that  a  promise 
to  pay  a  debt  to  a  third  person,  from  whom  no  consideration 
maredf  was  not  valid;  and  that  the  assignment  was  no  consid- 
eration, unless  the  value  of  the  property  assigned  exceeded  the 
amount  of  the  debts  named  in  the  schedule.  Verdict  and  judg- 
ment for  the  defendant,  and  the  plaintiff  brought  the  case  here, 
assigning  error  in  the  instructions. 

Caldtoell,  for  the  plaintiff  in  error. 

F'eUerman  and  Forward,  contra. 

By  Coort,  Boqebs,  J.  A  promise  to  pay  a  debt  in  considera- 
tion of  an  assignment  for  the  benefit  of  creditors,  is  a  valid 
promise.  The  authorities  cited  are  full  to  the  point.  A  con- 
■aderation  is  sufficient,  if  it  arise  from  any  act  of  the  plaintiff^ 
feom  which  the  defendant  or  a  stranger  derives  any  benefit, 
however  small,  if  such  act  is  performed  by  the  plaintiff,  with 
the  assent,  express  or  implied,  of  the  defendant;  or  l^  reaBon 
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of  any  damage,  or  any  Buspension  or  forbearance  of  the  pIamt-> 
iff 'a  righb  at  law  or  in  equity;  or  any  possibility  of  loss  occa- 
sioned to  the  plaintiff  by  the  promise  of  another,  although  no 
actual  benefit  accrues  to  the  party  undertaking. 

It  is  sufficient  that  a  slight  benefit  be  conferred  by  the  plaint- 
iff on  the  defendant  or  a  third  person;  or  even  if  the  plaintiff 
sustain  the  least  injury,  inconvenience,  or  detriment,  or  subjeoi 
himself  to  any  obligation,  without  benefiting  the  defendant  or 
any  other  person. 

It  is  nob  essential  that  the  consideration  should  be  adequate 
in  point  of  actual  value.  The  law  does  not  weigh  the  quantum 
of  consideration,  having  no  means  of  deciding  on  that  matter; 
and  it  would  be  unwise  to  interfere  with  the  facility  of  contract- 
ing, and  the  free  exercise  of  the  judgment  and  vrill  of  the 
parties.  The  law  allows  them  to  be  the  sole  judges  of  the 
benefits  to  be  derived  from  their  bargains,  provided  there  be  no 
incompetency  to  contract,  and  the  agreement  violates  no  rule 
of  law. 

There  is  no  case  where  mere  inadequacy  of  price  independent 
of  other  circumstances,  has  been  held  sufficient  to  set  aside  a 
contract  between  parties  standing  on  equal  ground,  and  deal- 
ing with  each  other  without  any  imposition  or  oppression. 
And  the  inequality,  says  Chancellor  Kent,  in  Osgood  y,  Franh- 
lin,  2  Johns.  Ch.  23  [7  Am.  Dec.  513],  amounting  to  fraud, 
must  be  so  strong  and  manifest  as  to  shock  the  conscience  and 
confound  the  judgment  of  any  man  of  common  sense.  Many 
motives  may  be  assigned  for  Holdship,  who  was  a  creditor  of 
the  firm,  and  desirous  of  being  an  assignee,  coming  under  the 
obligation  to  pay  certain  specified  creditors.  Whether  the  con- 
tract is  advantageous  or  not,  is  not  the  question.  It  is  sufficient 
that  he  made  the  promise  under  the  idea  that  it  would  be  bene- 
ficial. The  assignment  was  an  act  done  by  Patterson  and 
Lambdiui  which  was  a  good  consideration  for  a  promise  to  pay. 
And  although  the  consideration  does  not  move  from  Hind  the 
plaintiff,  the  result  is  the  same.  For  it  is  well  settled  by  a 
series  of  decisions,  which  have  been  cited  at  the  bar,  **  that  he 
for  whose  benefit  a  promise  is  made,  may  maintain  an  action 
upon  it,  although  no  consideration  pass  from  him  to  the  de- 
fendant, nor  any  promise  from  the  defendant  directly  to  the 
plaintiff." 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Consideration  for  a  Prohisb,  Sufficienct  of. — ^Tha  doctrine  laid  down 
in  the  second  subdivision  of  the  syllabus  to  the  foregoing  decision  is  quoted 
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with  approval  in  EsUng  v.  Lantzinger,  13  Pa.  St.  53.  So,  in  Mvirhead  v. 
KkHqpatrkk^  21  Id.  213,  it  ia  held,  citing  the  principal  case,  that  any  advan* 
tiga  to  the  proiniaor  or  inconvenience  or  detriment  to  the  promisee,  is  a  soffi- 
cient  ooDsideration  for  a  promise.  So  that  a  promise  to  pay  on  a  considera- 
tion executed,  if  indaoed  by  some  previous  duty,  or  the  debt  be  continuing 
«t  the  time,  ia  good  to  maintain  assumpsit:  Carman  v.  Noble^  9  Id.  371.  A 
«aiiyeyance  by  a  third  person  at  the  instance  and  for  the  benefit  of  the 
pnaaaor  ia  a  good  consideration  for  a  promise:  W7Utbeek  v.  Whitbeckf  18  Am. 
Deo.  609b  Forbearance  to  sue  is  a  good  consideration  for  a  promise  to  pay 
the  debt  of  another:  King  v.  Upton,  16  Id.  266.  As  to  forbearance  to  sue  as 
A  ooDsideration  generally,  see  TuUle  v.  Bigelow,  1  Id.  35;  Hamaker  v.  Eherley, 
4  Id.  377;  Sidwdl  v.  Evom,  21  Id.  387.  Beceiving  the  benefit  of  an  act  done 
liy  anothfir  is  a  good  consideration  for  a  subsequent  promise  to  pay  for  its 
psrfonnaoce:  McMorrU  v.  Hemdan,  21  Id.  515.  Generally  a  benefit  to  the 
pramiaor  or  an  inoonvenience  to  the  promisee,  is  a  l^gal  consideration:  Fisher 
▼.  BariUa^  22  Id.  225. 

InADXQUACT  OT  CoNBiDBiULTiON  is  no  giound  for  setting  aside  a  contract: 
fiee  WhiteJiM  v.  MeLeod,  1  Am.  Dec  650;  Pollard  ▼.  Lyman,  2  Id.  63  and 
aote;  (hgoodx.  Franklin,  7Id.  513  and  note;  Woocifolky.  Blount,  Old.  736; 
Seifmumr  t.  Dtlaney,  15  Id.  270.  As  to  when  specific  performance  may  be 
nfoeed  on  this  ground,  see  the  note  to  the  case  last  cited.  A  deed  will  not 
be  inTsIidated  by  inadequacy  of  consideration  unless  it  is  so  gross  as  to  shock 
the  ooDBcienoe  of  the  court:  Pope  v.  Brandon,  20  Id.  49. 

VuoMJBm  TO  Pat  Dbbt  or  Another,  Vaubitt  or. — See  Bogers  v.  Collier, 
23  Am.  I>ee.  153^  and  other  cases  in  this  series  cited  in  the  note  thereto. 

Thibd  Fbrboh  mat  Sub  on  a  Pbomisb  fob  his  BBNKnT.~See  Seltemerhom 
▼.  Famderkeifden,  3  Am.  Dec  301,  and  note;  Arnold  v.  Lynuxn,  9  Id.  154^ 
and  note;  Smith  v.  Kemper,  6  Id.  708;  TuUle  v.  Catlin,  12  Id.  691,  and  note; 
Marigny  v.  Remy,  15  Id.  172;  Kelly  v.  Evans,  24  Id.  325,  and  note  The 
anthority  of  the  principal  case  for  this  doctrine  is  approved  in  Beers  v.  ^o6tfi* 
aoi^  9  F^  St.  230;  Vineeat  v.  Watson,  18  Id.  100;  BtUas  v.  Fagely,  19  Id. 
276;  CapeUe  v.  TrinUy  M.  E.  Church,  11  Bank.  Beg.  543,  551.  Where  B. 
promiaed  to  pay  a  debt  of  A.  for  which  C.  was  surety,  and  0.  paid  the  debt 
ModL  aned  K  on  hia  agreement,  it  was  held  that  being  a  stranger  to  the  con- 
eidoKBtion,  he  oonld  not  recover,  and  the  principal  case  was  referred  to  and 
diitiQgaiibsd:  Morrison  t.  Beehey,  6  Watts,  353. 


MoFabland  V.  Stewabt. 

ts  Wash,  111.] 
KxwBPAPBR  SuBSGBirnoN  List  Pabsss  as  an  Aoobssobt  on  a  sale  of  the 
type%  pwiBBce,  etc,  and  is  not  susceptible  of  separate  ownership. 


EnaoB  to  Alleghany  county  in  an  action  of  assumpsit  brought 
by  the  administrator  of  McFarland,  deceased,  to  recover,  as  as* 
sets,  the  Tulue  of  the  subscription  list  and  custom  of  a  certain 
newspaper  establishment,  of  which  the  intestate  in  his  life-time 
ynm  the  owner.  The  facts  are  stated  in  the  opinion.  The  jury 
were  instructed  that  the  plaintiff  could  not  recover.  Verdict 
•rd  jnd<rTnpnt  for  the  defendant,  and  the  plaintiff  brought  error. 
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Burk,  for  the  plaintiff  in  error. 
FeUerman^  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.  Tbe  contents  of  the  prinung-offioe 
were  sold  on  an  execution  levied  in  the  life-time  of  McFar- 
land,  the  decedent,  and  bought  in  bj  Stewart,  who,  it  is  said, 
has  since  sold  to  Johns,  along  with  the  types,  presses,  etc.,  the 
advantages  of  the  whole  as  an  establishment;  and  the  adminis- 
trator  of  McFarland  insists,  in  behalf  of  tbe  creditors,  that 
Stewart  having  sold  these  advantages  as  an  additional  matter,, 
is  liable  to  him  for  the  proceeds  as  a  part  of  the  assets.  Un- 
doubtedly the  custom  or  business  of  one  established  in  an  occo* 
pation,  may  enable  him  to  sell  the  tools  or  implements  of  tbe 
trade  for  a  price  beyond  their  intrinsic  value;  and  this  holds  in 
an  especial  manner  in  regard  to  the  subscription  list  of  a  news- 
paper to  which  a  purchaser  succeeds  as  a  part  of  the  establish* 
ment.  Is  it,  however,  the  subject  of  separate  property,  or  but 
an  accident  of  something  else  ?  The  contract  of  subscriptioa 
is  not  assignable;  consequently  the  purchaser  does  not,  in  con- 
templation of  law,  succeed  even  to  the  interest  of  the  seller, 
which,  by  the  by,  as  the  paper  may  be  discontinued  at  any  mo- 
ment, is  not  a  vested  but  a  contingent  one.  The  actual  advan- 
tage to  be  derived  from  it  resembles  that  which  is  derived  from 
the  right  of  renewal,  as  it  is  called,  incidental  to  certain  leases,, 
which  are  not  at  the  death  of  the  tenant  a  separate  subject  of 
appraisement  or  inventory.  In  the  case  of  an  innkeeper,  the 
advantages  of  the  stand  would  belong  to  the  heir  as  an  incident 
of  the  realty;  and  in  the  case  of  a  lawyer  or  physician,  the  expecta- 
tion of  practice,  as  a  personal  incident  of  professional  reputa- 
tion for  skill,  would  be  extinguished  by  the  death  of  the  party. 
Such  advantages,  then,  are  too  ephemeral  or  indeterminate  U> 
be  the  subject  of  separate  and  specific  ownership;  and  what- 
ever they  may  have  been  in  the  present  instance,  they  passed 
to  Stewart  as  an  aooessoiyof  the  principal  sold  to  him  by  virtue 
of  the  execution. 

Judgment  affirmed. 

NBWSPAPKa  BsTABUSHiaNT  18  A  SuBJSOT  OF  Peopxbit  «>  fw  m  itexi^t* 
are  private  and  exdaaive,  and  the  good-will  of  snch  an  eatabliahment  will 
be  protected  from  deception  and  piracy,  but  not  from  the  competition  of  a 
rival,  though  the  name  uaed  be  somewhat  similar:  Snowden  v.  Koah^  14  Am. 
Bee  547.  The  doctrine  of  the  principal  case,  that  a  newipaper  Babsoriptioa 
list  is  a  mere  aooeesoiy  of  the  types,  presses,  material,  eta,  aod  not  a  snb> 
jeot  of  separate  property,  is  approved  in  Holdm*s  Adm'n  ▼.  McMdkkk,  I 
Pars.  SeL  Cas.  28a 
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liEHiOH  Bridge  Company  v.  Lehigh  Goaij  ani> 

Navigation  Company. 

(4  Bawlb,  9.] 

Act  of  March  20,  181 8»  "to  improve  the  navigation  of  the  river  Lehigh,**' 
and  the  act  of  February  13,  1822,  "to  incorporate  the  Lehigh  Coal  and 
Navigation  Company,"  constraed  and  fadd  to  afford  a  atatutory  rem- 
edy for  those  injuries  which  were  remediable  at  common  law,  and  for 
no  others. 

BUEDIAL  Statutort  Provisioks,  though  not  expressly  made  appUcabI» 
to  artificial  persons,  will  nevertheless  be  extended  to  corporations  with- 
in the  equity  of  the  statute. 

DnaoLunoH  of  a  Corporation  does  not  reeolt  from  omitting  to  eontinn» 
the  succession  to  certain  offices,  when  these  offices  are  in  fact  exercised 
by  officers  de/acto. 

Lon  OF  AN  Iirn»RAL  Part  of  a  Corporate  Body  may  suspend,  but  doee 
not  extinguish,  the  corporate  franchise.  Neither  does  it  constitute  a 
total  dissolution  of  the  corporation,  unless  there  is  a  permanent  incapa<y 
ity  to  restore  the  lost  part. 

Airfkiturx  of  Charter  for  abuse  or  neglect  of  corporate  franchise  must  be 
judicially  declared  before  the  corporation  can  be  treated  as  extinct. 

Cokporatb  Ezistxncb  of  plaintiff  must  be  questioned  by  a  plea  in  abatement; 
and  not  by  pleading  specially  to  the  merits. 

OVB  Who  Lawfully  Erkcfs  a  Dam  is  not  responsible  for  consequence* 
which  he  could  neither  foresee  nor  prevent,  as  where  from  an  act  of 
Plovidence,  such  as  a  storm  or  flood,  the  dam  is  toni  from  its  place  and 
driven  against  and  caused  to  injure  the  property  of  another,  providing 
tliere  was  no  negligence  in  not  properly  constructing  or  fastening  th* 
dam. 

Mbasorx  of  BAMAon  for  injury  done  to  a  pier  of  a  bridge  is  not  the  cosfc 
of  a  new  pier,  unless  the  old  one  has  been  rendered  wortU 


Apvial  from  the  ciroait  court  of  Lehigh  county.  The  case 
origioated  in  a  petition  on  behalf  of  plaintiffs  for  a  venire  un* 
der  the  acte  of  March  20«  1818,  and  of  Febmaiy  18, 1822. 

DavU  and  J,  M.  Pcrter  for  the  appellants, 

Qibon  and  J.  Sergeant  for  the  appellees. 

By  CknjBT,  GmsoHy  C.  J.  As  the  cause  is  to  go  to  another 
jorj,  it  is  necessary  to  determine  all  the  points;  and  haply 
thfly  are  not  attended  with  diflSoulty.  The  legislature  evident- 
ly  meant  to  provide  for  nothing  that  was  not  remediable  at  the* 
common  law;  and  on  the  other  hand»  it  was  intended  that  every 
common  law  injury  should  be  redressed  by  the  statutory  reme- 
dy. A  corporation,  then,  must  be  let  into  the  benefit  of  it,  or  be 
left  without  redress;  so  that  taking  an  artificial  person  not  to  be 
within  the  letter  of  the  act,  it  is  clearly  within  the  equity  of  it. 
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and  the  statutory  provision  being  remedial,  is  to  be  extended 
to  oases  in  equal  mischief.  Still  it  has  been  insisted,  that  the 
-corporation  plaintiff  was  dissolved,  by  having  omitted  to  con- 
tinue the  succession  to  certain  offices  supposed  to  be  integial 
parts  of  its  body.  These,  however,  were  supplied  with  offioen 
^e  facto,  which  was  undoubtedly  sufficient  to  sustain  its  existence 
as  to  strangers.  It  is  now  well  understood  that  the  loss  of  an 
integral  part  works  a  dissolution  only  to  certain  purposes;  the 
•cor^forate  franchise  being  suspended,  but  not  extinguished.  An 
-entire  dissolution,  being  the  consequence  of  permanent  incapao- 
ity  to  restore  the  deficient  part,  never  happens  where  the  legiti- 
mate existence  of  the  part  is  not  indispensable  to  a  valid  elec- 
tion, or  other  means  of  reproduction;  and  here  it  is  perfectly 
olear  that  a  new  election  might  be  had.  This  principle  was 
asserted  for  satisfactory  reasons  in  Philips  v.  Wickham,  1  Paige 
•Ch.  590;  and  in  Slee  v.  Bloom,  5  Johns.  Oh.  366,  we  have  the 
very  case.  There  a  corporation  was  not  dissolved  by  an  omis- 
«ion  to  elect  trustees  for  more  than  two  years,  the  membera 
•constituting  the  integral  parts  having  remained  in  esse,  and  con- 
tinued in  office  till  others  were  elected;  and  had  the  rule  been 
otherwise,  it  was  held  that  a  forfeiture  of  the  charter  for  abase 
or  neglect  of  its  franchise,  must  be  declared  by  process  and 
judgment  of  law,  before  the  corporation  can  be  treated  as  de- 
funct. Still  further  it  was  held,  in  First  Parish  in  SuUon  v. 
Oole,  8  Pick.  215,  that  the  existence  of  a  corporation  plaintiff  is 
to  be  brought  in  question  only  by  plea  in  abatement;  and  the 
«ame  view  seems  to  have  been  taken  by  a  majority  of  the  judges 
in  Monumoi  v.  Rogers,  1  Mass.  159.  Certainly  the  matter  most 
%e  put  in  issue  by  such  a  plea,  or  at  least  one  which  denies 
the  whole  declaration;  for  pleading  over  specially  to  the  merits, 
as  was  done  here,  clearly  admits  the  plaintiff's  capacity  to  sue. 
On  all  these  grounds,  then,  the  point  of  corporate  existence  was 
aufficiently  established. 

The  principle  involved  in  the  exception,  that  the  verdict  la 
against  law  and  the  evidence,  though  perfectly  plain  in  itself, 
is  more  doubtful  in  respect  of  its  application  to  the  facts.  The 
defendant  had  the  same  right  to  erect  the  dam  at  the  particu- 
lar place,  that  a  proprietor  has  to  erect  a  dam  on  his  own  land; 
and  if  chargeable  with  no  want  of  attention  to  its  probable 
offset,  is  not  answerable  for  consequences  which  it  was  impos* 
aible  to  foresee  and  prevent.  Where  a  loss  happens  exclusively 
from  an  act  of  Providence,  it  will  not  be  pretended  that  it 
ongbt  to  be  borne  by  him  whose  superstructure  was  made  the 


Jiin.  1833.]  liEHiaH  B.  Co.  v.  Lehjoh  C.  &  N.  Go.         113 

immediate  instrument  of  it.  Had  the  timbers  of  this  dam  been 
torn  from  its  foundation  by  the  violence  of  a  flood,  and  carried 
with  irresiBtible  force  against  the  bridge,  the  defendant  could 
have  been  made  liable  but  by  proof  that  the  timbers  had  been 
left  exposed  without  proper  fastening  during  the  season  of  high 
water,  and  ice,  when  such  an  event  was  to  be  expected.  Zt  will 
be  seen,  therefore,  that  the  concurrence  of  negligence  with  the 
act  of  Providence,  where  the  mischief  is  done  by  flood  or  storm, 
is  necessary  to  fix  the  defendant  with  liability.  I  have  found  no 
case  illustrative  of  this  principle,  where  the  loss  was  occasioned 
bj  water,  but  it  is  plainly  established  by  those  in  which  the  agent 
was  fire.  For  instance,  an  action  on  the  case  lies  on  the  custom 
of  the  realm,  against  the  master  of  a  house,  if  a  fire,  accident- 
ally kindled  in  it,  consume  the  house  or  goods  of  another;  and 
this,  though  it  be  kindled  without  the  knowledge  of  the  master, 
and  by  a  servant,  guest,  or  any  one  else,  who  has  entered  by  his 
consent:  1  Soil.  1, 1.  26;  8  Lev.  859;  1  Salk.  819.  It  would  be 
otherwise,  however,  if  the  fire  were  kindled  by  lightning.  In 
TubervU  v.  Stamp,  1  Salk.  13,  the  distinction  is,  perhaps,  more 
intelligibly  put. 

To  an  action  on  the  custom  of  the  realm,  for  negligently 
keqiing  fire  in  a  close,  by  which  the  plaintiff's  grass  was  burnt 
in  an  adjoining  close,  it  was  objected  that  the  custom  extends 
only  to  fire  in  the  house  which  is  within  the  party's  power;  but 
it  was  not  allowed;  **  for  the  fire  in  his  field,"  it  was  said,  '*  is 
his  fire,  as  well  as  that  in  his  house;  he  made  it,  and  must  see 
that  it  does  no  harm,  or  answer  the  damages  if  it  does.    Every 
man  must  use  his  own  so  as  not  to  hurt  another;  but  if  a  sud* 
den  storm  had  risen,  which  he  could  not  stop,  it  was  a  matter 
of  evidence,  and  he  could  have  shown  it:"  S.  0.,  Skinner, 
681,  and  Com.  32.     From  motives  of  sympathy  for  the  un- 
fortunate master  of  a  house  in  which  a  fire  has  originated,  ac- 
tions on  the  custom  are  abolished  by  the  stat.  6  Anne,  c.  81; 
bat  that  there  was  nothing  local  or  peculiar  in  the  custom,  is 
shown  by  Clay's  case,  Cro.  Eliz.  10,  in  which,  it  being  mooted 
whether  a  man  who  shoots  at  a  fowl  and  fires  his  own  house, 
by  which  that  of  his  neighbor  is  consumed,  be  liable  on  the 
custom,  it  was  answered,  that  he  is  not,  but  that  he  is  liable  in 
an  action  on  the  case  generally;  for  the  injury  is  the  same 
whether  the  mischance  be  by  negligence  or  misadventure.    The 
ground  work  of  the  common  law  principle  seems  to  be,  that 
Bome  degree  of  negligence  is  imputable  in  every  case  of  acci- 
dental fire,  prcduced  by  human  means;  and  it  is  universally 
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just  that  a  loss  shall  be  borne  by  him  whose  act  eontiibated  to 
it.  In  the  case  at  bar,  then,  it  will  be  for  the  jury  to  inquire 
whether  the  defendant  used  all  proper  precaution  to  prevent 
consequential  injury.  It  would  seem,  the  river  is  between  five 
and  six  hundred  feet  in  breadth;  that  the  bridge  is  supported 
by  three  piers;  that  in  the  dam,  placed  between  eighty  and  a 
hundred  feet  above  it,  a  chasm  was  left  for  the  passing  of  rafts, 
which  directed  the  volume  of  the  water  against  the  center  pier; 
and  that  this  chasm  was  thus  left  for  at  least  six  months  daring 
the  season  of  rain  and  ice,  when  high  floods  are  expected  to 
prevail. 

It  will  become  a  question  depending  on  a  due  consideration 
of  these  facts,  whether  danger  to  a  pier  thus  exposed  was  not 
to  be  apprehended,  and  whether  the  agents  of  the  defendant 
were  not  bound  to  inquire  into  the  nature  of  its  foundation,  and 
every  circumstance  that  might  conduce  to  a  just  estimate  of  the 
risk.  It  will  be  worthy  of  inquiry,  too,  whether  the  duration  of 
the  exposure  was  not  unnecessaiy  and  unreasonable,  and 
whether  the  construction  of  the  body  of  the  dam  ought  not  to 
have  immediately  preceded  the  permanent  provision,  if  any 
were  intended,  for  the  accommodation  of  those  who  should  pre- 
fer to  use  the  bed  of  the  river.  Should  the  defendant  be  found 
delinquent  in  these  respects,  compensation  will  be  made  in 
damages;  the  measure  of  which,  however,  ought  not  to  be  the 
entire  cost  of  a  new  pier  (the  standard  assumed  by  the  juiy  in 
the  present  instance),  unless  the  old  one  should  be  found  alto- 
gether worthless.  But  the  evidence  is  strong  to  show  that  it  may 
last  not  only  many  years,  but  as  long  as  if  its  foundation  had 
not  been  disturbed;  the  effect  of  the  current  being  to  fill  up  the 
excavation,  and  rather  to  repair  the  injury  than  increase  it. 
Concurring,  then,  with  the  judge  who  tried  the  cause,  that  the 
damages  are  excessive,  we  feel  ourselves  bound  to  direct  an* 
other  trial. 

Judgment  reversed,  and  a  new  trial  awarded. 


Followed  in  Hart  v.  Allen,  2  Watts,  117;  BeU  ▼.  MeCUmock,  9  Id.  120; 
Boush  V.  WaUer,  10  Id.  87;  Forster  ▼.  Juniata  Bridge  Co.,  16  Pa.  St.  398;  Live- 
tey  V.  Philadelphia,  64  Id.  109,  and  Winpenny  v.  PhUadelpftia,  65  Id.  139,  upon 
the  principle  that  a  person  is  not  liable  for  a  loss  which  happens  ezclusiyely 
from  an  act  of  providence,  although  his  superstructure  may  be  the  immediate 
cause  of  the  loss.  That  to  render  such  person  liable  it  is  necessary  that  his 
negligence  should  concur  with  the  act  of  Providence,  in  causing  the  injury. 
In  Stiuhurij  and  ErieJi,  Co,  v.  Hummell,  27  Pa.  St.  104,  and  Lehigh  Valley  B, 
Co.  V.  Troiie,  23  Id.  207,  to  the  point,  that  where  a  person  proceeds  under  a 
•peoial  law  to  recover  damages  for  the  taking  of  his  land  for  public  puiiKMSi^ 
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be  is  only  entitled  to  recover  for  each  injuries  as  the  common  law  would  have 
oompeDBated  him  for,  nnleas  the  contrary  expressly  appears  from  the  act  it- 
self; otherwise  if  it  does  so  appear:  M.  Nov.  Co.  v.  Co<m,  6  Pa.  St.  383.  In 
Com.  ex  rd,  Claghom  v.  CuUen,  13  Id.  142,  it  was  held,  *'  that  a  corporati<Hi 
does  not  beoome  defunct  from  a  simple  neglect  to  elect  officers,  while  the  ca- 
pacity to  elect  remains  in  the  members,"  citing  principal  case.  Also  in  FrUz 
▼.  Commusumerf,  17  Id.  135,  to  the  effect,  that  "  every  plea  must  be  pleaded 
in  the  order  prescribed  by  law,"  and  that  to  take  advantage  of  a  misnomer, 
it  mnst  be  done  by  a  plea  in  abatement.  Cam,  ex  reL  Banning  v.  Morris^  1 
Phila.  412,  the  principal  case  was  relied  npon  to  the  effect  that  the  charter 
af  a  corporation  can  not  be  avoided  in  a  collateral  proceeding,  to  which  the 
jovporation  is  not  a  party,  and  that  a  forfeiture  of  corporate  privileges  can 
only  be  enforced  by  a  direct  proceeding  for  thai  porpose  against  the  oorpora- 
kion,  to  which  it  may  have  the  opportunity  to  answer. 

CoBTOEATioN,  DusoLUTiON  OF,  may  be  by  suirender  of  its  corporate  rights; 
sad  niffering  acta  to  be  done  which  destroy  the  end  and  object  for  which  it 
was  institnted:  SUe  v.  Bhom^  10  Am.  Dea  273;  Briggs  v.  Penn^man^  18  Id. 
454w  The  disaolution  is  a  matter  of  law  arising  from  facts:  John  v.  Farmera 
mmd  Meehanka*  Bank,  20  Id.  119.  A  seisure  of  the  franduse  of  a  corporatioii 
cfiecta  ita  dissolution:  SkUe  Bank  v.  SiaU,  12  Id.  234.  The  non-user  or  mis- 
aser,  working  forfeiture  of  corporate  rights,  can  not  be  taken  advantage  of 
collaterally:  Trudeea  v.  HOU,  16  Id.  429;  John  v.  Farmera  and  Meehaniaf 
Bamk,  20  Id.  119. 

*«A€T  or  God."— IMhied  in  CoU  v.  MeMechen,  6  Am.  Deo.  200;  WiUianu 
w.  Grant,  7  Id.  235. 


Matteb  of  P&isoELiiA  E.  Yabnall's  Will. 

[4  Bawls,  M.] 

iTmouPATTTB  Wills  are  tolerated  but  not  favored,  and  their  admission  to 
probate  must  be  preceded  by  proof  of  strict  compliance  with  the  statute 
in  every  particular. 

tmnAXEKTABY  Cafacitt  of  the  maker  of  a  nuncupative  will,  and  the  anknua. 
ieatandi,  must  be  shown  by  clear  and  indisputable  evidence. 

EjfgaamxsT  Pbopoukdxd  as  a  Nuncupativx  Will  must  be  clearly  shown 
to  contain  the  true  substance  and  import  of  the  alleged  nuncupation. 

rwo  Wmmsn  to  Nuncupativx  Will  are  required,  who  must  both  be 
present  at  the  making  thereof,  and  hear  the  testator  call  both  or  on  two 
or  more  persons  then  present  to  remember  that  such  is  his  will. 

BooATio  Testium  of  a  Kunoupativb  Will  need  not  be  in  any  set  or  par- 
ticular form  of  words. 

KuscupATivi  Will  must  be  made  in  extremia,  and  when  testator  has  neither 
time  nor  opportunity  to  make  a  written  wiU.  If  one  has  for  a  long  time 
Buflfered  from  pulmonary  consumption^  and  lives  for  nine  days  after  the 
alleged  nuncupation,  it  can  not  be  admitted  to  probate  as  his  wilL 

Afpbal  from  the  cirouit  court  of  Chester  county,  which  had 
dismissed  the  application  of  Walker  Yamall  for  the  probate  of 
A  nuncupative  will,  alleged  to  have  been  made  by  Priscilla  E. 
Tamall.  The  statement  of  facts  and  of  points  urged  against 
the  will  sufficiently  appears  in  the  opinion  of  the  court. 
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DUUngham  and  Chauncey,  for  the  appellant. 
Bell,  for  the  appellee. 

By  Court,  Bogebs,  J.  The  papers  purporting  to  be  the  nun- 
cupative  will  of  Priscilla  E.  Yarnall,  are  opposed  on  four 
grounds: 

1.  They  are  not  proved  by  the  requisite  number  of  witnesses; 
2.  There  is  an  absence  of  the  animua  teslandi;  3.  Becuuse  the 
witnesses  do  not  agree  as  to  what  the  will  is;  and  4.  That  the 
will  was  not  made  in  the  time  of  the  last  siokness  of  the  de- 
<seased. 

The  act  of  1705  (which  is  in  no  respect  different  from  the 
statute  29  Charles,  except  in  the  number  of  witnesses  which  is 
required),  enacts  that  no  nuncupative  will  shall  be  good,  where 
the  estate  thereby  bequeathed  shall  exceed  the  value  of  thirty 
pounds,  that  is  not  proved  by  two  or  more  witnesses  who  were 
present  at  the  making  thereof,  nor  unless  it  be  proved  that  the 
testator,  at  the  time  of  pronouncing  the  same,  did  bid  the  per- 
sons present,  or  some  of  them,  bear  witness  that  such  was  Lis 
will,  or  to  that  effect,  nor  unless  such  nuncupative  will  be  made 
in  the  time  of  the  last  sickness  of  the  deceased,  and  in  the  house 
of  his  or  her  habitation  or  dwelling,  or  where  he  or  she  bath 
been  resident  for  the  space  of  ten  days  or  more,  next  before  the 
making  of  such  will,  except  when  such  person  was  surprised  or 
taken  sick,  being  from  his  own  house,  and  died  before  he  re- 
turned  to  the  place  of  his  or  her  dwelling. 

Nuncupative  wills,  though  tolerated,  are  by  no  means  favor- 
ites of  the  law. 

Sir  William  Blackstone  observes,  that  the  legislature  has 
provided  against  frauds  in  setting  up  nuncupative  wills,  by  so 
numerous  a  train  of  requisites,  that  the  thing  itself  has  fallen 
into  disuse,  and  it  is  hardly  ever  heard  of,  but  in  the  only  in- 
stance where  favor  ought  to  be  shown  to  it,  when  the  testator 
is  surprised  by  sudden  and  violent  sickness.  The  testamentary 
words  must  be  spoken  with  intent  to  bequeath;  and  as  the  same 
learned  writer  observes,  not  in  any  loose,  idle  discourse;  for  he 
must  require  the  bystanders  to  bear  witness  of  such  his  inten- 
tion. The  will  must  be  made  at  home,  or  among  his  family  or 
friends,  unless  by  unavoidable  accident,  to  prevent  imposition 
by  strangers.  It  must  be  in  his  last  sickness;  for  if  he  recovers 
he  may  alter  his  dispositions,  and  has  time  to  make  a  written 
will.  .  It  must  not  be  proved  at  too  long  a  distance  from  the 
testator's  death,  lest  the  words  should  escape  the  memory  of  the 
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wiineflseB;  nor  yet  too  hastilj  and  without  notice,  lest  the 
family  of  the  testator  should  be  put  to  inconyenience  or  snr- 
prise. 

Mnch  more  is  requisite  to  the  due  proof  of  a  nuncupatiye  will 
than  a  written  one.  Numerous  restrictions,  as  we  have  just 
Been,  are  imposed  upon  such  wills,  the  provisions  of  which 
must  be  strictly  complied  with  to  entitle  a  nuncupatiye  will  to 
probate.  The  absence  of  due  proof  of  strict  compliance  with 
any  one  of  these  is  fatal:  BenneU  y.  Jackson,  2  Phil.  190;  Par- 
sons y.  MiUer,  Id.  194.  So  also  the  factum  of  a  nuncupatiye  will 
requires  to  be  proyed  by  eyidence  more  strict  than  that  of  a 
'written  one  in  eyery  single  particular.  This  is  requisite  in  con- 
sideration of  the  facilities  with  which  frauds  in  setting  up  nun- 
cupatiye wills  are  obviously  attended,  facilities  which  absolutely 
require  to  be  counteracted  by  courts  insisting  on  the  strictest 
proof  08  to  the  fact  of  such  alleged  will.  Hence  the  testament- 
ary capacity  of  the  deceased,  and  the  animus  teslandi  at  the  time 
of  the  alleged  nuncupation,  must  appear  in  the  case  of  a  nun- 
impative  will  by  the  clearest  and  most  indisputable  testimony. 
Aboye  all,  it  must  plainly  result  from  the  evidence  that  the  in- 
strument propounded  contains  the  true  substance  and  import, 
at  least,  of  the  alleged  nuncupation,  and,  consequently,  that  it 
embodies  the  deceased's  real  testamentary  intentions,  though 
not  BO  reduced  to  writing  during  bis  or  her  life,  as  to  be  capa- 
ble of  being  propounded  as  a  written  will;  for  unless  the  court 
is  morally  certain,  by  pronouncing  for  it,  of  carrying  them  and 
no  other  into  effect,  it  is  obviously  its  duty  not  to  give  any  al- 
leged will,  much  less  a  nuncupatiye  one,  the  sanction  of  its 
probate. 

The  wordsof  the  act  are,  that  no  nuncupative  will  shall  be  good, 
where  the  estate  bequeathed  shall  exceed  the  yalue  of  thirty 
pounds,  that  is  not  proved  by  two  or  more  witnesses  who  were 
present  at  the  making  thereof,  nor  unless  it  be  proved  that  the 
testator,  at  the  time  of  pronouncing  the  same,  did  bid  the  per- 
sons present,  or  some  of  them,  bear  witness  that  such  was  his 
will,  or  to  that  effect. 

It  must  be  observed  that  there  is  a  marked  difference  as  re* 
gards  the  attestation  between  a  written  and  a  nuncupative  will, 
the  l^slature  having  placed  many  guards  on  the  latter,  which 
were  unnecessary  on  the  former.  A  written  vrill  may  be  reduced 
to  writing  at  one  time,  and  attested  by  the  witnesses  at  different 
times.  Not  so  as  we  conceive  in  the  case  of  a  nuncupative  will, 
which  more  nearly  resembles  the  formula  observed  in  the  civil 
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law.  In  the  Aoman  jurisprudence  it  was  held,  that  a  testament 
ought  to  be  made  uno  cordexiu,  without  any  foreign  act  inter* 
Yening,  and  the  witnesses  were  likewise  required  to  attest  with- 
out separating,  or  even  discontinuing  the  act  of  subscribing, 
till  all  was  complete.  The  legislature,  in  the  act  of  1706,  evi- 
dently looked  to  the  nuncupation  as  an  evil,  and  it  will  not  do 
for  the  testator  to  declare  his  will  first  in  the  presence  of  one 
witness,  and  afterwards  in  the  presence  of  another  witness. 
As  in  the  Boman  law,  it  does  not  seem  that  the  witnesses  were 
even  released  from  the  necessity  of  subscribing  at  one  time, 
and  in  each  other's  presence,  so  we  think  that  the  requisite 
number  of  witnesses  must  be  present,  and  called  on  to  attest 
at  the  same  time,  of  the  alleged  nuncupation.  The  act  says, 
the  will  must  be  proved  by  two  or  more  witnesses  who  were 
present  at  the  making  thereof.  We  are  further  of  the  opinion 
that  the  rogcUio.tesUum,  the  calling  on  persons  to  bear  witness 
to  the  act,  must  also  be  done  at  the  time  of  the  nuncupation,  and 
that  this  must  be  proved  by  two  or  more  witnesses  who  were 
present  at  the  time.  I  can  not  conceive  why  inferior  proof 
should  suffice.  It  is  an  important  part  of  the  nuncupation,  and 
goes  far  to  show  the  animus  testandi  of  the  deceased,  and  for 
this  purpose  it  was  that  the  act  requires  that  the  testator  should 
call  on  the  witnesses  to  remember  that  such  was  his  will.  The 
act  says  the  will  shall  not  be  good  unless  the  testator,  at  the 
time  of  pronouncing  the  same,  did  bid  the  persons  present,  or 
some  of  them,  bear  witness  that  such  was  his  will,  or  to  that 
effect 

The  legislature  go  upon  the  supposition  that  more  than  two 
may  be  present  who  may  be  called  on  to  bear  witness  to  the 
publication  of  his  will,  or  that  the  testator  may  bid  some  of 
them  (not  some  one  of  them)  to  bear  witness  that  such  is  his 
will.  We  think  this  construction  necessary  as  a  guard  against 
fraud,  to  which  nuncupations  are  particularly  exposed.  I 
cheerfully  admit  that  the  act  does  not  require  any  particular 
words  for  a  rogatio  iestium.  It  is  certainly  sufficient,  if  the 
court  is  satisfied,  that  the  deceased  meant  to  do  a  testamentary 
act,  and  wished  the  persons  to  attest,  but  I  can  not  agree  that 
if  he  desired  only  one  to  attest  it,  that  satisfies  the  requisition 
of  the  statute.  Still  less  can  I  suppose  that  the  rogaiio  tesiium 
to  different  witnesses  at  different  times  would  fulfill  its  require* 
ments. 

Test  this  case  by  these  principles,  and  the  court  is  dearly 
bound  to  say  that  this  will  has  not  been  proved  aooording  to 
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the  act»  and  should  not  be  admitted  to  probate.  Without  in- 
aiBting  on  the  point  that  there  were  not  two  witnesses  to  the 
whole  will  present  on  the  eighteenth,  the  time  of  the  alleged 
nuncupation,  it  is  perfectly  certain  there  is  an  absence  of  the 
requisite  proof  of  the  rogaHo  testium  at  that  time.  Mary  James 
aajB  that  Piiscilla  E.  Tamall  mentioned,  both  on  the  seven- 
teenth and  eighteenth,  that  she  wished  Walker  Yarnall  to  have 
all  her  property,  but  that  on  the  eighteenth  no  one  was  present 
but  herself.  Elizabeth  Black  was  passing  and  repassing  on 
the  eighteenth.  She  says  that  the  testatrix  told  her  to  remem« 
ber  that  she  wished  her  uncle  Walker  to  have  all  her  property. 
This  was  on  the  eighteenth.  She  says  she  is  satisfied  she  told 
her  to  remember  it;  and  this  both  on  the  seventeenth  and 
eighteenth,  she  thinks.  On  the  seventeenth  and  eighteenth 
there  is  no  other  person  who  proves  the  rogatio  testium,  for  al« 
though  Elizabeth  Black  was  passing  and  repassing  on  the 
eighteenth,  she  does  not  pretend  to  say  that  the  testatrix  called 
on  ber  at  that  time,  to  bear  witness  that  such  was  her  will. 
Elizabeth  Black  testifies  that  on  sixth  day,  in  the  evening, 
after  the  family  went  to  tea,  she  told  her  she  had  now  settled 
all  her  worldly  concerns  to  her  full  satisfaction,  and  this  she 
wished  her  to  remember;  that  she  wished  her  uncle  Walker  to 
have  all  her  personal  property.  But,  she  adds,  no  one  was 
present  but  her  at  that  time.  She  in  no  place  proves  that  at 
the  time  of  which  Mary  James  speaks  she  was  bid  to  remember 
the  dispositions  the  testatrix  made  of  her  property. 

Independently  also  of  the  want  of  the  rogatio  (esiiumy  there  is 
great  doubt  whether  there  was  that  animtis  tssiandi,  which  the 
statute  requires.  I  do  not  know  that  any  form  of  words  is  re- 
quired, but  it  is  clear  that  the  testamentary  capacity  of  the  de- 
ceased, and  the  animus  teglandi,  at  the  time  of  the  alleged  nun- 
cupation, must  appear  in  the  case  of  a  nuncupative  will  by  the 
clearest  and  most  indisputable  testimony:  Bennett  v.  Jackson,  2 
Phillim.  193;  Lemon  v.  Bonsall,  Addams,  389. 

It  is  by  no  means  certain  that  the  alleged  testatrix  was  aware 
Ihat  she  had  the  power  to  make  a  will.  She  asked  Mary  James 
on  the  eighteenth,  whether  she  thought  she  could  make  a  will, 
who  told  her  she  thought  not,  but  she  had  better  take  advice, 
and  told  her  that  perhaps  she  could  give  those  things.  She  told 
witness  that  she  had  a  good  deal  of  property — some  things  to 
dispose  of  there — ^which  she  wished  to  leave  to  her  uncle. 
Walker  Tamall.  This  was  on  the  day  of  the  alleged  nuncupa- 
tion.   Afterwards  (I  infer  it  to  be  so),  she  asked  Ann  Barton  if 


120  Pbiscilla  E.  Tabnall*s  Will.  [Penn. 

she  could  made  a  will.  She  told  her  ehe  did  not  know,  but 
thought  she  could;  that  she  should  ask  Mr.  Myers,  who  would  be 
up  the  next  day.  She  then  expressed  a  wish  to  see  him,  hoped 
he  would  come,  and  said  she  wished  to  leave  her  brother  Bobert 
ail  she  had.  Whether  she  ever  consulted  Mr.  Myers  does  not 
appear,  but  from  this  it  is  evident  that  at  that  time  she  had  no 
idea  she  had  made  a  disposition  of  her  property  by  will.  Nor 
is  it  very  clear  that  she  ever  intended  her  uncle  Walker  to  have 
any  property  except  such  as  was  then  at  his  house.  The  express 
rions  to  Mary  James  are  very  peculiar.  She  said  she  had  a  good 
deal  of  property — some  things  to  dispose  of  there — which  she 
wished  to  leave  to  her  uncle ,  Walker  Yamall.  It  is  very  doubtful 
whether  it  ever  entered  her  mind  to  dispose  of  the  moneys 
which  belonged  to  her,  and  which  her  uncle  has  been  so  careful  to 
insert  in  his  statement  of  the  will.  It  is  passing  strange,  if  the 
testatrix  had  an  idea  that  she  could  make  a  will,  that  the  will 
was  not  reduced  to  writing. 

These  views  would  be  sufficient  to  prevent  the  will  being  ad- 
mitted to  probate:  but  there  is  one  other  point  on  which  we 
think  it  right  to  express  an  opinion.  Was  this  nuncupaidon  in 
the  time  of  the  last  sickness  of  the  deceased,  and  coupled  with 
this,  does  it  possess  the  other  requisites  to  entitle  it  to  probate  t 
The  prominent  facts,  as  connected  with  this  part  of  the  case, 
are  these:  Priscilla  E.  Yarnall  was  a  minor,  of  the  age  of 
eighteen  years,  who  had  been  afflicted  with  a  pulmonary  con- 
sumption for  about  six  months,  of  which  she  died  on  the 
twenty-seventh  of  March,  1831.  The  will  was  made  on  the 
eighteenth,  nine  days  before  her  death.  Although  weak  in 
body,  she  retained  the  possession  of  all  her  faculties  until  th«> 
last  hour  of  her  life.  Can  a  will,  made  under  such  circum* 
stances,  be  entitled  to  probate,  as  a  nuncupative  will  ? 

This  point  has  been  deliberately  examined  in  the  court  of 
errors  in  New  York  (where  they  have  a  similar  statute),  in  th«v 
case  of  Prince,  Public  Adm'r  in  the  oily  of  NewYork,  Appelant,  v 
Eadeton  and  wife,  20  Johns.  603  [11  Am.  Dec.  307].  Chancellor 
Kent,  who  has  examined  the  case  with  great  care,  and  whose 
views  we  adopt,  has  come  to  the  conclusion  that  a  nuncupatiye 
will  is  not  good,  unless  it  be  made  by  the  testator  when  he  is 
in  extremis,  or  overtaken  by  sudden  and  violent  sickness,  and 
has  not  time  or  opportunity  to  make  a  written  will.  I  have  ex- 
amined the  authorities  on  which  the  chancellor  relies,  and 
although  the  opinions  of  some  of  the  elementary  writexs  are 
stated  rather  more  strongly  than  there  is  any  warrant  for,  yet^ 
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on  the  whole,  the  chancellor  undoubtedly  is  sustained  by  au- 
thority in  the  general  Tiew  he  has  taken  on  the  reason  of  the 
role,  as  applied  to  the  construction  of  the  statute.  The  chief 
justice  of  Connecticut  also  says:  **  Nuncupative  wills  are  al- 
lowed only  when,  in  extremis  and  dangerous  sickness,  the  testa- 
tor has  neither  time  nor  opportunity  to  make  a  written  will,  and 
sincerely  and  deliberately  declares  his  intention  respecting  the 
disposition  of  his  estate  before  a  number  of  witnesses  called 
for  that  purpose:''  1  Swift's  System,  420. 

Unless  we  give  the  statute  this  construction,  we  must  give  ef- 
fect to  ereiy  disposition  made  at  any  time,  howeyer  protracted 
the  disease  may  be,  and  whatsoever  opportunities  there  may 
have  been  to  make  a  written  will.  The  iuoonvenience  of  such 
a  construction  is  strongly  shown  in  the  opinion  of  the  chancel- 
lor, to  which  I  have  referred.  Priscilla  E.  Yarnall  can,  with 
no  propriety,  be  said  to  have  been  in  extremis  at  the  time  of 
the  alleged  nuncupation.  There  was  nothing  to  prevent  her 
making  a  written  will.  Although  fully  impressed  with  the 
nature  of  her  disease,  she  does  not  appear  to  have  lost  all  hope 
of  life.  On  the  contrary,  she  speaks  of  her  recovery,  and  her 
subsequent  plans.  She  lived  nine  days  after  speaking  the  pre- 
tended testamentary  words,  with  the  full  possession  of  all  her 
faculties  up  to  the  moment  of  her  death. 

It  is  annecessaxy  to  examine  the  testimony  in  respect  to  the 
other  point  made  by  the  appellees.  It  is  conceded  that  the 
witnesses  must  agree  as  to  the  testamentary  disposition.  Un- 
less the  court  is  morally  certain  of  carrying  the  will  of  the  de- 
ceased, and  no  other,  into  effect,  it  is  obviously  its  duty  not  to 
give  the  will  the  sanction  of  its  probate. 

In  conclusion,  I  have  to  remark,  that  there  was  an  obvious  im- 
propriety in  the  principal  devisee  reducing  the  nuncupative  will 
to  writing.  And  this  is  shown  in  the  case  itself,  by  his  inserting 
a  word,  which  he  supposed  made  for  him,  not  used  by  the  tes- 
tatrix, at  least  not  proved  by  the  testimony  of  any  of  the  wit- 

Decree  of  the  circuit  court  afBrmed. 


Gitad  in  Adams  v.  Nicholas,  1  Miles,  100;  Boyer  v.  Frick,  4  Watts  k  S.  360; 
«iid  WerkkeUer  ▼.  IFerkheiser,  6  Id.  188,  to  Bustain  the  proposition  that  to 
render  a  nnsenpative  will  valid,  it  mast  be  made  in  the  condition  of  impend- 
iqg  diasolntiott.  Also  in  Hans  v.  Palmer,  21  Pa.  St  900,  to  the  e£fect  that 
sU  the  statotory  requisites  mnst  be  clesrly  proved  to  render  a  verbal  will 
eilective. 

NuNCUPATiVB  Wilis.— To  be  valid,  the  testator  must  be  in  extremia:  Prines 
T.  UatUUm,  11  Am.  Dec.  307;  Syhea  v.  Syhts,  20  Id.  44;  Winn  v.  Bob,  23  Id« 
858L    In  the  note  to  Sykes  v.  Sykes^  this  subject  is  examined  at  length. 
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NiSBET  V.  Patton. 

[4  Bawu.  ISO.] 

OoNYEBSiON  OoMMirsKD  BY  OHE  Pabtnxb,  of  property  which  haa  been  deliT- 
ered  to  him  for  pnrpoeee  connected  with  tiie  bnsinees  of  the  partnership, 
IB  deemed  to  be  the  act  of  the  firm,  nnleaa  repudiated  by  the  other 
partnera. 

Tboveb  by  Patton  and  others,  assignees  of  Henry  Simpson^ 
against  Michael  Nisbet  and  D.  0.  Wood,  partners,  under  the 
firm  name  of  Nisbet  &  Oompanj,  for  converting  six  promis- 
sory notes,  all  in  f ayor  of  Henry  Simpson.  The  judge  instructed 
the  jury  that  the  defendants  having,  as  partners  in  business, 
received  the  notes  for  a  particular  purpose,  they  were  bound, 
when  that  purpose  was  accomplished,  to  surrender  the  notes; 
and  that  though  Wood  was  not  present  when  demand  was  made 
on  and  refused  by  Nisbet,  yet  that  this  did  not  absolve  Wood 
from  liability;  that  in  point  of  law,  the  conversion  was,  under 
the  circumstances,  the  conversion  of  both  partners.  The  jury 
accordingly  found  against  the  defendants,  who  sued  out  a  writ 
of  error. 

Stroud,  for  the  plaintiffs  in  error. 

Bau)le,jun.,  for  the  defendants  in  error. 

By  Court,  Gibson,  C.  J.  The  case  of  WhUe  v.  Demary,  2  N. 
H.  646,  though  apparently  in  point,  depended  on  a  principle 
entirely  distinct  from  that  which  governs  the  transactions  of 
partners.  There  the  defendants  were  but  joint  bailees;  and  the 
law  is  settled  that  the  act  of  a  tenant  in  common  shall  not 
prejudice  the  title  of  his  co-tenant,  or  charge  him  with  a  tort. 
It  is  otherwise  with  partners,  each  of  whom  constitutes  the 
other  a  general  agent  of  the  firm,  with  power  to  bind  it,  not 
only  by  his  contracts,  but  by  his  acts  in  the  scope  of  the  bnsi- 
ness.  His  authority  to  contract  has  never  been  disputed;  and 
the  responsibility  of  the  firm  for  the  legal  consequences  of  his 
acts,  stands  on  a  principle  equally  settled.  Thus,  in  WUlei  v. 
Chambers,  Cowp.  814,  an  attorney  whose  partner  had  received 
money  to  be  laid  out  on  a  mortgage,  was  held  liable  for  it  though 
the  mortgage  was  forged  by  the  receiving  partner  without  the 
knowledge  of  the  other.  The  same  principle  was  held  in  the 
MdnufacturerB  and  Mechanics'  Bank  v.  Chre,  15  Mass.  75  [8 
Am.  Dec.  83],  and  Boardman  v.  €hre.  Id.  331;  and  it  has  been 
decided  in  Biggs  v.  Lawrence,  3  T.  B.  454,  that  a  trading 
on  joint  account,  in  contraband  goods,  will  implicate  an  innocent 
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partner.  So  in  Eddfidd  y.  Jameson,  2  Munf.  66,  it  was  deter- 
mined that  the  fraud  and  misconduct  of  one  part  owner,  which 
produced  the  loss  of  a  ship  and  cargo,  affected  the  claim  of 
both  to  freight  under  a  charter  party.  It  is  howeyer  conceded, 
that  both  would  have  been  answerable  here  for  the  act  of  Nisbet, 
in  an  action  on  the  contract  to  redeliver  the  notes  after  the 
purposes  of  the  deposit  were  satisfied;  and  this  concession  in- 
cludes the  decisive  fact,  that  the  refusal  of  Nisbet  was  the  re- 
fusal of  his  copartner.  Being  so  for  any  purpose,  it  must  be 
so  for  every  purpose;  for  it  is  not  easy  to  see  why  it  should  be 
bis  act  to  charge  him  on  a  contract,  and  not  his  act  to  charge 
him  with  a  tort.  It  is  not  doubted  that  partners.may  be  sued 
in  trover  where  they  join  in  the  conversion;  and  do  they  not 
join,  where  the  act  of  one  is  the  act  of  all? 

It  can  be  of  but  little  account  to  them  whether  they  are  made 
to  respond  in  the  one  sort  of  action  or  the  other,  for  though  it 
be  true  that  there  is  no  contribution  between  tort  feasors,  it  is 
equfdiy  true  that  a  partner  may  be  made  answerable  to  the 
firm  for  misconduct  in  involving  it  in  responsibility.  It  is  said, 
indeed,  that  trover  to  recover  damages  for  a  destruction  of 
the  joint  property,  is  the  only  action  founded  in  tort  that  can 
be  maintained  between  partners.  That  would  seem,  however, 
to  have  been  asserted  without  sufficient  consideration;  for  it  is 
not  easy  to  see  why  a  partner  should  not  be  answerable  to  the 
firm,  as  in  any  other  case  of  principal  and  agent,  for  gross  and 
willful  misfeasance.  In  Eddfield  v.  Jameson,  it  was  taken  for 
granted  that  the  delinquent  partner  was  liable  to  the  other  for 
the  loss  of  the  ship;  but  certainly  not  in  trover,  for  his  acts 
were  evidence  of  anything  but  conversion.  The  act,  then,  of 
Nisbet,  being  prima/ade  the  act  of  his  partner,  was  evidence  of 
a  joint  conversion,  subject,  however,  to  be  rebutted  by  proof, 
if  such  there  were,  that  the  latter  had  openly  disclaimed  the 
act  at  the  time;  and  the  direction  was  in  all  respects  essentially 
right. 

Judgment  affirmed. 

Oliver  v.  Oliver. 

[4  Bawls,  Ul.] 

Pabol  Evidencs  is  adnmnible  to  resist  the  fraudulent  use  of  «  writing  ob* 
tuned  withoat  fraud. 

VxRBAL  Pkoicisb,  forming  the  consideration  of  an  instrument,  but  not  ex- 
pressed in  it,  may  be  proved;  and  an  action  of  trespass  on  the  case  may 
be  sustained  against  the  promisor  for  a  breach  of  such  promise. 
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Tbespasb  on  the  case  bronght  bj  plaintiff  in  error  for  the  uaa 
of  C.  N.  S.  Rowland  against  the  defendants,  for  not  paying  cer- 
tain sums  due  to  Rowland  from  the  nominal  plaintiff,  and 
which,  it  was  alleged,  the  defendants  agreed  to  assume  in  con* 
sideration  of  an  assignment  made  to  them  bj  plaintiff.  At  the 
trial,  the  assignment  received  in  evidence  contained  no  agree- 
ment to  assume  such  indebtedness.  The  plaintiff  then  offered 
to  prove  by  parol,  for  the  purpose  of  showing  fraud,  that  at 
and  just  prior  to  the  execution  of  the  assignment,  the  defend- 
ants promised  to  pay  such  sums,  if  plaintiff  would  make  the 
assignment;  that  at  their  instance  the  agreement  was  not  in- 
serted in  the  assignment,  they  declaring  that  it  should  be  as 
binding  as  if  inserted,  and  that  on  the  faith  of  such  declaration 
it  was  executed.  This  evidence,  on  objection  of  defendants, 
was  excluded  by  the  court.  The  plaintiff  made  various  other 
offers  of  substantially  the  same  evidence,  all  of  which  were 
overruled.  The  jury,  by  instruction  of  the  court,  found  for 
defendants.     Plaintiff  took  out  a  writ  of  error  to  this  court. 

Cadtoalader  and  Randall,  for  the  plaintiff. 

Ingersoll  and  Chauncey,  for  the  defendants. 

By  Court,  Booers,  J.  It  is,  doubtless,  a  general  principle  of 
law,  that  parol  evidence  shall  not  be  admitted  to  destroy,  con- 
trol, add  to,  or  alter  a  written  instrument,  but  the  exceptions 
to  the  rule  are  equally  well  settled.  Ever  since  the  case  of 
Hurst  V.  Kirkbride,  cited  in  1  Binn.  616,  it  has  been  the  prac- 
tice to  receive  parol  evidence  of  what  passed  at  the  time  of  the 
execution  of  deeds,  or  at  and  before  the  execution.  When  the 
fairness  of  the  transaction  is  impeached,  it  is  immaterial 
whether  the  party  intended  a  fraud  at  the  time  of  the  contract, 
or  whether  the  fraud  consists  in  the  fraudulent  use  of  the  in- 
strument. Harst  V.  Kirhbride;  Hulls  v.  Wright,  16  Serg.  &  B. 
845  [16  Am.  Dec.  575];  Lyon  v.  Huntington  Bank,  14  Id.  283; 
Thomson  v.  While,  1  Dall.  424,  are  of  this  description.  In 
Thomson  v.  White,  the  fraud  consisted  in  Lawrence  Saltar  ob- 
taining a  conveyance  of  his  wife's  estate  under  a  solemn  prom- 
ise to  make  a  settlement,  which  he  afterwards  neglected  to  do. 
It  has  never  been  doubted  that  he  entered  into  the  contract 
with  good  faith.  In  his  last  sickness  he  expressed  uneasi- 
ness at  leaving  no  will,  because,  as  had  always  been  supposed, 
he  thereby  intended  to  comply  with  his  promise.  The  fraud 
consisted  in  the  fraudulent  use  which  was  attempted  to  be 
made  of  the  deed,  in  the  exclusion,  under  the  general  rule  of 
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law,  of  Mary  Thomsan,  the  sister  of  Mr.  Saltar,  and  to  whom 
Lawrence  Saltar  promiBed  to  assure  the  property.  ''As  to 
ftaad/'  says  Justice  Tod,  who  delivered  the  opinion  of  the 
court  in  HuUb  ▼.  Wright^  "  it  is  not  supposed  to  be  necessary  to 
hare  proof  express  that  a  writing  has  been  obtained  fraudu- 
lently, in  order  to  admit  parol  evidence  against  it  on  that  score, 
but  parol  evidence  may  be  admitted  to  resist  the  fraudulent  use 
of  a  writing,  in  the  obtaining  of  which  no  fraud  can  be  made  to 
appear."  That  was  a  case  where,  in  debt  for  rent,  parol  evi- 
dence was  admitted  to  show  that  in  making  a  lease  for  nine 
yeara,  rendering  rent,  it  was  undeistood  and  agreed  by  all  par- 
ties that  for  the  last  nine  months  no  rent  should  be  payable.  So 
also  in  an  action  on  a  single  bill,  the  defendant,  under  the  plea 
of  payment,  is  permitted  to  prove  that  the  bill  was  taken  sub- 
ject to  a  parol  agreement  made  long  before  its  date:  Lyon  v. 
BwnHngion  Bank,  14  Serg.  &  B.  283. 

In  Bobinson  v.  Eldridge,  10  Serg.  &  B.  142,  as  well  as  in  the 
case  just  cited,  the  defense  consisted  of  a  number  of  facts, 
which  took  place  at  different  times,  and  which  all  tended  to ! 
make  one  whole.    It  is  difficult  to  discover  any  difference  be- 
tween the  evidence  offered  and  the  evidence  which  was  received 
in  CampbeU  v.  MeClenachan,  6  Serg.  &  B.  172.     Parol  evidence 
was  given  of  what  passed  between  the  parties  at  and  imme- 
diately before  the  execution,  when  the  plaintiff  was  induced  to 
eieonte  the  articles  of  agreement  by  the  defendant's  promises. 
The  case  of  CampbeU  v.  McClenachan  was  an  action  on  the  case, 
on  a  parol  contract,  in  which  the  defendant  promised  the  plaint- 
iff to  permit  him  to  take  as  much  timber  from  the  land  pur- 
chased by  the  defendant  from  the  plaintiff,  as  would  be  suffi- 
cient to  build  a  boat  to  go  down  the  Ohio.     The  same  defense 
as  has  been  urged  here  was  then  taken,  but  without  avail.     As 
ia  justly  observed,  to  refuse  performance  of  a  verbal  promise, 
after  having  made  use  of  it  to  get  the  plaintiff's  signature  to 
the  agreement,  is  a  trick  of  which  the  law  will  not  permit  the 
defendant  to  avail  himself.    If  we  are  to  take  what  the  plaintiff 
offers  to  prove  to  be  true,  what  are  we  to  think  of  the  defend- 
ants' conduct  ?    Surely  every  person  must  see  they  are  attempt- 
iog  to  avail  themselves  of  the  legal  advantage,  at  the  expense 
of  every  principle  of  honor  and  honesty.     It  may  be  a  difficult 
matter  in  some  cases  to  prevent  the  fraudulent  use  of  an  in- 
strument, except  through  the  medium  of  parol  evidence.     For 
the  same  principle,  I  also  cite  1   Ld.  Baym.  464;   Christ  v. 
Diffenbach,  1  Serg.  &  B.  464  [7  Am.  Dec.  624];  Lessee  of  Dinkle 
T.  Marshall,  3  Binn.  587. 
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I  do  not  feel  mjself  at  liberty  to  reason  on  the  policy  of  the 
rale  or  the  exceptions  to  it.  It  is  saflScient  for  me  that  the 
point  has  been  settled  by  a  train  of  authorities^  which  it  is  now 
too  late  to  overturn. 

Nor  is  this  case  in  opposition  to  Heagy  v.  Umberger,  10  Seig. 
&  B.  339.  There  the  plaintiff  sold  to  the  defendant  a  horse,  in 
consideration  of  which  he  received  from  him  an  assignment  of 
a  single  bill,  expressly  to  be  taken  at  his  own  risk.  The  eyi- 
dence  was  in  direct  opposition  to  the  writing,  and  fraud  was 
not  alleged.  Had  there  been  fraud,  a  different  case  would  have 
been  presented,  for  fraud  forms  an  exception  to  all  rules.  It 
is  to  prevent  fraud,  and  the  injustice  which  would  arise  from 
mistake,  that  courts  of  equity  have  relaxed  the  general  rule. 
Fraud,  accident,  and  mistake,  are  the  great  heads  of  equity 
jurisdiction,  and  without  the  power  to  receive  parol  evi- 
dence, it  is  not  perceived  how,  in  a  great  majority  of  cases, 
equity  could  administer  relief.  Where  they  have  a  court  of 
equity,  no  evil  has  been  felt  from  this  power,  and  in  Pennsyl* 
vania,  where  equity  is  administered  by  the  court,  through  the 
medium  of  the  jury,  none  will  arise  under  the  control  which 
the  court  must  necessarily  exercise  over  cases  of  this  kind. 

In  the  Lessee  of  DinJde  v.  Marshall^  parol  evidence  was  admit- 
ted in  contradiction  of  the  deed,  expressly  on  the  ground  of 
fraud. 

It  is  no  answer  to  say,  that  the  parol  evidence  is  in  opposi* 
tion  to  the  deed,  for  where  there  is  fraud,  or  the  party  attempts 
to  make  a  fraudulent  use  of  an  instrument,  contrary  to  his  con- 
tract, parol  evidence  is  admitted  to  prevent  injustice.  In  all 
cases  of  fraud,  or  plain  mistake  in  a  writing,  as  equity  will 
relieve  on  parol  proof,  so  will  our  courts  through  the  medium 
of  a  jury. 

The  cases  already  cited  also  show,  that  relief  has  been  given 
in  this  form  of  action,  and  that  it  is  unnecessary  to  resort  to 
action  of  deceit. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Cited  in  Hearich  v.  Swinehart,  11  Pa.  St  240,  npon  the  point  that  parol 
evidence  w  admissible  to  resist  the  frandolent  use  of  a  writing  obtained  with* 
oat  fraud. 

Parol  Evidence  is  always  adoiissible  to  establish  frand  in  a  written 
agreement:  Christ  v.  D\ffenbadi,  7  Am.  Dec.  624;  FUhbaek  y.  Woo^/ord,  19 
Id.  55;  Edrington  v.  Harper,  20  Id.  145. 

Parol  Evidence  Touching  Considebation.— ^ScAemerAom  v.  Vanderhey' 
den,  3  Am.  Dec.  306;  BttU  v.  Union  Bank,  18  Id.  283;  WkUbeck  v.  WkUbeck, 
Id.  503. 
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Hutchinson  v.  Sandt. 

[4  S4WI.B,  au.] 

As  Inquisition  Finding  that  a  Person  is  and  for  five  yean  has  been  of 
nnsoand  mind,  and  incapable  of  managing  his  estate,  is  admissible  in 
evidence  as  against  the  grantees  of  the  alleged  lunatic,  for  the  purpose  of 
avoiding  his  deed  to  theuL 

8uoH  Inquisition  is  Prima  Faois  Evidence  only,  and  may  be  rebutted  by 
showing  that  the  alleged  lunatic  was  not  insane,  or  that  he  had  lucid  in- 
tervals, during  one  of  which  the  deed  in  question  was  executed. 

Membkils  or  an  Inquest  can  not  be  permitted  to  explain  away  the  legal 
effect  and  to  contradict  the  tenor  of  the  report  in  which  they  joined. 

EjxoncENT,  both  parties  claiming  title  uoder  Andrew  Hutch- 
inson, deceased;  the  plaintiffs  bs  his  heirs,  and  the  defendants 
under  a  deed  executed  by  him  in  1817.  The  plaintiffs,  to  avoid 
the  effect  of  this  deed,  offered  in  evidence  an  inquisition  taken 
in  February,  1818,  under  a  commission  in  the  nature  of  a  writ 
de  lunalico  inquirendo,  by  which,  among  other  things,  it  was 
found  **  that  the  said  Andrew  Hutchinson,  at  the  time  of  taking 
this  inquisition,  is  of  unsound  mind,  memory,  and  capacity,  so 
that  he  is  not  capable  of  governing  himself  or  managing  his  es- 
tate; and  that  said  Andrew  Hutchinson  hath  been  in  said  state 
of  unsound  mind,  memory,  and  capacity  for  the  space  of  five 
years  last  past  and  upwards."  In  April,  1818,  this  inquisition 
was  confirmed  by  the  court,  and  committees  of  his  person  and 
estate  appointed. 

The  defendants  then  offered  evidence  tending  to  prove  that 
Andrew  Hutchinson  was  not  a  lunatic;  that  he  was  subject  to 
fits  only,  and  had  many  lucid  intervals,  etc.  Two  members  of 
the  inquest,  who  joined  in  the  inquisition,  were  sworn  as  wit- 
nesses, by  whom  defendants  sought  to  prove,  not  only  the  state 
of  Hutchinson's  mind,  but  also  that  they  did  not  intend  to  find 
that  he  had  been  of  unsound  mind  for  five  years  prior  to  the  in- 
quisition. Their  evidenc(f  was  objected  to  by  plaintiffs,  but  was 
admitted  by  the  court.  Under  the  direction  of  the  judge  the 
jury  found  for  the  defendants.  Plaintiffs  moved  for  a  new  trial, 
which  being  refused,  they  appealed  to  this  court. 

Brooke  and  Porter,  for  the  appellants. 

Hepburn  and  Jones,  for  the  appellees* 

By  Court,  Kehnedy,  J.  A  number  of  reasons  have  been  as* 
signed  by  the  counsel  of  the  plaintiffs,  who  are  the  appellants, 
why  the  verdict  should  be  set  aside  and  a  new  trial  granted  in 
this  case,  many  of  which  do  not  appear  to  be  sustained  in  fact. 
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and  none  of  the  whole  both  in  fact  and  law,  in  the  opinion  of 
the  conrty  excepting  the  tenth;  which  is,  that  the  circuit  court 
erred  in  admitting  the  evidence  of  John  Jacobj  and  Morris 
Morris.  So  far  as  the  evidence  of  these  two  witnesses,  who 
had  been  members  of  an  inquest,  and  joined  with  their  fellows  in 
signing  andeealiDgan  inquisition  on  the  twentieth  of  February, 
1818,  wherein  they  reported  Andrew  Hutchinson  to  be  of  un- 
sound mind,  memory,  and  capacity,  so  that  he  was  not  capable 
of  governing  himself,  or  of  managing  his  estate,  and  that  he  had 
been  in  that  state  of  mind  for  the  space  of  five  years  then  last 
past  and  upwards,  was  admitted  to  show  what,  they  conceived 
the  nature  of  their  finding  in  their  report  to  be,  and  that  they 
did  not  intend  thereby  to  find  or  represent  that  he  had  been  of 
unsound  mind,  memory,  and  capacity,  for  the  space  of  five 
years  anterior  to  that  date,  or  that  they  did  not  know,  until 
after  their  report  had  been  made,  that  it  was  retrospective  as  to 
the  state  of  Andrew  Hutchinson's  mind,  this  court  think  it 
ought  not  to  have  been  received.  The  inquisition  had  been 
given  in  evidence  by  the  plaintifiEs  to  show  that  Andrew  Hutch- 
inson was,  at  the  time  the  deed  of  conveyance  purported  to 
have  been  executed  by  him,  to  wit,  on  the  fifteenth  of  Novem- 
ber, 1817,  and  under  which  the  defendants  claimed,  of  un- 
sound mind  and  incompetent  to  make  such  an  instrument.  It 
was  doubtless  admissible  for  this  purpose,  although  entirely  an 
ex  parte  proceeding  as  respected  the  grantees  in  the  deed,  but 
for  this  reason  of  its  being  ex  parte  it  is  only  prima  facie  evi- 
dence, at  most,  of  Andrew  Hutchinson's  insanity,  and  liable  to 
be  rebutted  and  done  away  by  the  testimony  of  those  who  were 
acquainted  and  conversant  with  him  during  that  period,  and 
knew  him  to  be  of  sound  mind,  or  that  he  had  at  least  lucid 
intervals,  and  that  the  deed  was  executed  by  him  at  one  of 
those  times. 

Jacoby  and  Morris,  notwithstandiftg  that  they  had,  as  mem- 
bers of  the  inquest,  joined  in  executing  the  inquisition,  were 
still  competent  witnesses  to  testify  to  his  sanity  or  insanity  at  any 
time  of  their  own  knowledge,  or  to  his  having  lucid  intervals,  or 
to  any  facts,  conduct,  and  conversations  of  his,  during  that  period 
of  five  years,  and  especially  at  the  time  of  executing  the  deed, 
which  came  within  their  knowledge  and  observation,  and  from 
which  the  sanity  or  insanity  of  the  party  might  have  been  fairly 
inferred  by  the  jury.  But  to  permit  them  to  explain  away  the 
legal  effect  and  to  contradict  the  tenor  of  their  report,  after  it 
had  been  made  to  the  court  and  confirmed;  or  to  testify  that  they 
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«ODoeiTed  it  to  be  of  quite  a  different  import  from  what  it  really 
was;  or  that  they  signed  it  without  knowing  that  it  contained  a 
statement  which  they  did  not  know  to  be  trae,  or  knew  was  not 
so,  would,  as  it  appears  to  me,  be  attended  with  serious  and 
dangerous  consequences.    It  would  he  peimitting  members  of 
Ml  inquest  to  prove  what,  if  trae,  ought  justly  to  suhjeot  them 
4i  very  severe  censure.    As  members  of  the  inquest,  they  were 
bonnd  by  law,  as  well  as  their  oaths,  to  make  a  careful  and 
diligent  inquiry  into  the  truth  of  the  matters  submitted  to  them, 
anJ  to  report  nothing  to  be  so  but  what  they  had  credible  evi* 
dence  of,  and  firmly  believed  to  be  true.    It  is,  I  conceive,  upon 
the  ground  of  this  care  and  diligence  in  their  search  after  truth, 
that  such  great  credit  and  effect  are  given  to  their  report,  as  to 
make  it  prima  facie  evidence,  even  against  those  with  respect 
to  whom  it  is  altogether  an  ex  parte  proceeding.    Indeed,  after 
a  lapse  of  a  few  years,  when  time  and  other  causes  shall  have 
removed  all  rebutting  testimony  that  existed  to  their  finding, 
its  being  admissible  as  evidence  may,  in  effect,  be  said  to  have 
become  conclusive,  and  hence  the  necessity  and  absolute  pro- 
priety of  the  utmost  care  and  circumspection  being  observed 
upon  the  part  of  the  members  of  an  inquest,  to  avoid  setting 
forth  any  matter  or  thing  unless  convinced  of  its  truth  by  credi- 
ble evidence. 

We  must  presume  that  these  witnesses,  as  members  of  the 
inquest,  discharged  their  duty  upon  these  principles.  Under 
this  view,  then,  of  the  matter,  it  appears  to  me  that  they  ought 
not  to  be  permitted  to  testify  to  their  own  criminal  neglect  of 
duty  or  misbehavior,  more  than  jarors.  In  the  case  of  Gluggage 
V.  Suxin,  4  Binn.  150  [5  Am.  Dec.  400],  it  was  ruled  by  this 
eourt  that  jurors  were  not  admissible  to  invalidate  their  verdict 
on  the  ground  of  misconduct;  and  by  the  common  pleas  of  the 
city  and  county  of  Philadelphia,  in  Willing  v.  Stoasey^  1 
Brovoie,  123,  the  same  principle  was  settled. 

I  do  not  consider  this  doctrine  impunged  by  the  decision  in 
BUchiev.  Holbrooke^  7  Serg.  &  B.  468,  459,  where  it  was  merely 
raled  that  the  affidavit  of  a  juror  might  be  received  to  prove  the 
misbehavior  of  one  of  the  parties  to  the  suit.  Besides,  regard- 
ing it  as  a  record  or  registry  made  at  the  time  by  those  mem- 
hers  of  the  inquest  who  signed  and  sealed  the  inquisition,  of 
what  they  had  done,  and  what  upon  full  investigation  and  con- 
aderation  of  the  evidence  then  given  they  found  to  be  true, 
would  it  not  be  most  dangerous  for  the  cause  of  truth,  to  substi- 
tute their  recollection  for  their  report?    It  might  in  effect  be 
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preferring  parol  evidence,  proceeding  from  the  frail  and  treach* 
erous  memory  of  witnesses,  to  that  which  may  well  be  consid-^ 
ered  as  partaking  of  the  nature  of  record  evidence;  because  it 
would  be  submitting  both  to  the  jury,  who  might  think  proper 
to  prefer  the  former  to  the  latter,  and  to  build  their  faith  npoD 
it  accordingly.  Judicial  experience,  public  policy,  the  secaritj 
of  public  and  private  rights,  reason,  and  common  sense,  all  com- 
bine against  the  substitution  or  admission  of  such  evidence. 

The  decision  of  the  circuit  court,  overruling  the  motion  for  a 
new  trial,  is  reversed,  the  verdict  set  aside,  and  a  new  trial 
granted. 

New  trial  granted. 

Cited  in  /n  re  Oangwet^s  edate,  14  Ftk  St  428;  WiUU  ▼.  WiUia^  12  UL 
161;  ImhoffT.  WUm^9  adm'r,  31  Id.  246;  Titiow  ▼.  TUhw,  64  Id.  224;  and 
in  KloJu  V.  Klohs,  61  Id.  247,  to  the  point  that  the  finding  of  an  inqniaitum 
of  lonacy  or  habitoal  drnnkenneaa  is  only  prima/tieie  and  not  oondnaivv  evi- 
dence of  that  condition  for  tiie  period  of  time  antecedent  to  the  date  of  aacb 
finding;  and  in  Imhoff  v.  WUmer'M  adnCr,  31  Id.  246,  and  Klulu  v.  KloihM, 
61  Id.  247,  to  the  effect  that  sabeeqaent  to  such  finding,  it  ia  oonoloaive  evi- 
dence of  tho  existence  of  such  condition  nntil  the  restoratian  of  tiie  anbjeot 
of  it  by  order  of  the  court,  and  the  diacharge  of  his  committee.  In  /j»  rs 
Oangfoere*s  eaUOe,  14  Id.  428,  to  the  effect  that  tiie  petitioner  in  an  inqniaitiai» 
of  lunacy  is  not  estopped  from  showing  that  daring  its  oontinnanoe  the  puty 
had  lucid  intervals. 

iNQUismoN  OF  LuKAOT — ^PRiKA  Fagii  Evidknok  oklt. — JnDtm  V.  Cflark, 
18  Am.  Dec.  417,  an  inquisition  of  Innacy  was  held  to  bo  prima  foteie  and  not 
ooncluaiye  evidence  against  persons  who  are  not  parties  to  it,  and  that  each 
inqnisition  may  be  impngned  by  any  competent  evidence  tending  to  show  that 
the  alleged  Innatio  was  of  aonnd  mind  daring  the  period  embraoad  in  tfa» 
inquisition.    See  VAmoreMx  ▼.  Orotby,  22  Id.  656. 


Bbown  alias  Potter  v.  Gommonweauch. 

[i  Bawlb,  289.] 

OoMMENOEiCBMT  OF  THB  Term  OF  A  Senteitce  of  imprisonment  "to  take 
effect  immediately  after  the  expiration"  of  a  prior  sentenoCy  is,  if  aaob 
prior  sentence  be  reversed,  the  date  of  sach  reversaL 

Habrab  Cobpus.  The  prisoner  was,  on  December  13, 1881, 
convicted  of  larceny,  and  sentenced  to  five  years'  imprisonment. 
On  the  same  day,  he  was  convicted  of  another  crime,  and  sen- 
tenced to  one  year's  imprisonment,  **  to  commence  and  take 
effect  immediately  after  the  expiration  of  the  sentence  passed 
on  him  for  the  larceny."  The  first  sentence  was  reversed.  The 
prisoner  now  claimed  his  discharge,  because  the  second  sen- 
tence had  expired,  more  than   a  year  having   elapsed,  and 
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becanae  it  vas  Toid  for  uneertaintj  in  the  period  of  its  com- 
menoement. 

By  CocBT.  The  preceding  sentence,  though  erroneous,  wasr 
not  Toid.  On  the  contrary,  it  was  in  fall  force  till  it  was  re- 
Teirsed,  and  would  protect  the  officer  from  an  action  of  trespass 
for  false  imprisonment.  Haying  been  thus  in  force,  it  expired,, 
for  all  legal  purposes,  at  the  time  of  its  reversal,  and  the  periocE 
of  the  sabeequent  one,  which  was  dependent  on  it,  began  to* 
ron.  The  confinement  which  the  prisoner  has  undergone,, 
therefore,  ia  referable  to  the  prior  sentence,  and  not  to  the  sac- 
eeeding  one,  which,  taking  effect  from  the  termination  of  the 
former,  is  jet  in  force. 

Prisoner  remanded. 


MaBSH  V.  PlEB. 

[A  Bawlb,  97S.] 

Ons  QV  FlKiOF  is  not  thrown  on  defendant  by  plea  of  pro|i«rty  in  replevin, 

and  thevafore  he  la  not  entitled  to  commence  and  oonolnde  the  aigo« 

meat. 
P^enarr  nr  a  Stranokr  is  pleadable  in  replevin. 
JuwatEKT  EsroppxL  ariaee  when  the  evidence  to  rapport  the  present  and 

the  former  action  most  be  the  same,  though  the  actions  are  grounded  on  ^ 

diffsrent  writs, 
lumrT  ni  ths  Foiim  or  AcnoN  is  not  required  to  coastitnte  a  former^ 

judgment  a  bar  to  the  present  suit. 
Bhht  or  Pbofbbtt  said  to  be  changed  by  a  recovery  in  trespass  or  trover,. 

and  by  judgment  in  replevin  in  the  detinet  for  damages. 
FtePiBTT  IS  VBsrKD  in  defendant  by  a  judgment  in  assumpsit;  for  the  aotioni 

of  assumpsit  is  an  irrevocable  affirmance  of  the  act  of  the  defendant,  so* 

thsi  he  can  never  afterwards  be  treated  as  a  wrong-doer. 
A  JinrnxxHT  may  operate  as  an  estoppel  in  an  action  commenced  oontempo- 

meously  with  or  previously  to  the  action  in  which  it  is  offered  in  evidence;. 
TuM  RsoovniT  nr  Aflsmcpsrr  for  the  sale  of  goods,  vests  title  in  the  de- 

feudanta,  so  that  plaintiff  can  not  afterwards  recover  the  same  property 

in  replevin  from  the  defendants  nor  their  vendees. 
A  JunoMKNT  IS  CoNCLUBJVH  between  the  parties  and  upon  the  jury,  whether- 

plesded  or  not,  when  properly  admitted  in  evidence;  and  it  is  admissible 

under  a  plea  of  property  in  the  defendant,  to  show  that  plaintiff's  right- 

of  property  has  been  divested  by  a  former  recovery. 
"U.  ov  Pabticulars  may  be  received  in  evidence  in  connection  with  thft. 

«ianiidification  of  the  judgment  in  the  same  action,  for  the  purpose  o£ 

showing  the  subject-matter  and  scope  of  that  action. 
0lRK4L  JiTDomBNT  FOB  DAMAGES  in  replevin  said  to  be  good,  withost 

otiierwiee  specifying  the  value  of  the  property  sued  for. 

RiPUBviN  by  Sylvester  Pier  against  James  Marsh  for  ninety- 
■•▼en  tons  of  logwood,  in  the  district  court  of  the  city  and 
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"  oountj  of  Philadelphia.  Pier  recovered  in  Uie  lower  €oart» 
and  Marsh  sued  out  a  writ  of  error.  The  facts  are  atatad  in 
the  opinion  of  the  coart. 

IF.  B.  Eeed  and  W.  M.  Meredith,  for  the  plaintiflF  in  emnr. 

-J,  B,  IngersoU  and  Chauncey,  for  the  defendant  in  error. 

By  Court,  Kbnnedt,  J.     This  was  an  action  of  replevin,  and 
was  commenced  on  the  twenty-seventh  of  November,  1828,  in 
the  district  coart  for  the  city  and  county  of  Philadelphia,  bj 
the  defendant  in  error  against  the  plaintiff  in  error,  for  the  re- 
coTery  of  ninety-seven  tons  of  logwood,  claimed  by  the  plaint- 
iff below  as  his  property,  to  which  the  defendant  there,  by  his 
plea,  pat  in  on  the  twenty-fifth  of  March,  1829,  also  asserted 
bis  right  of  property.     Issne  was  joined  on  the  plea  of  property 
•  jdone,  after  which  the  cause  was  tried  by  a  jury,  on  the  twonty- 
'  ■'first  day  of  April,  1832,  and  a  verdict  given  in  favor  of  tho 
;'  plaintiff  for  three  thousand  and  forty-seven  dollars  and  thirty- 
1  nine  cents  damages,  upon  which  the  court  rendered  a  judgment 
un  favor  of  the  plaintiff,  for  the  amount  of  the  damages  so  found 
Iby  the  jury,  and  his  costs. 

On  the  trial  of  the  cause  in  the  district  court,  the  plaintiff 
there,  in  order  to  establish  his  righirof  property  in  the  logwood, 
gave  in  evidence,  that  in  the  beginning  of  September,  1828,  it 
was  purchased  of  the  owners  thereof  for  him  at  Tabasco,  and 
put  on  board  of  his  vessel,  the  brig  Sally  Barker,  then  at  that 
place,  and  under  the  care  of  John  H.  Marshall,  employed  by 
Sylveeiter  Pier,  the  plaintiff  below,  as  the  captain  and  master  of 
the  brig,  to  bring  her  with  the  cargo  to  the  city  of  New  York, 
where  the  plaintiff  then  resided.  Three  or  foar  days  after  the 
•captain  sailed  from  Tabasco,  with  the  logwood  as  his  cazgo,  he 
fraudulently,  as  was  alleged  by  the  plaintiff,  and  under  a  fadse 
pretense  of  the  brig's  being  leaky  and  unfit  to  make  the  pas- 
0age  good  to  New  York,  changed  his  course  and  went  to  New 
Orleans.  There  he  had  a  survey  made  of  the  vessel,  which  was 
condemned.  He  placed  her  with  the  logwood  under  the  author* 
ity  of  William  Nott  and  John  Parker,  commission  merchants  at 
that  place,  to  be  sold  by  them.  The  logwood,  weighing  in  all 
ninety-seven  tons  thirteen  hundred  three  quarters,  and  fourteen 
pounds,  was  sold  by  these  gentlemen  to  Samuel  P.  Morgan  & . 
Co.  at  seventeen  dollars  and  fifty  cents  per  ton,  who  transmitted 
it  by  the  barque  Hercules  to  Philadelphia,  consigned  to  Messrs. 
C.  Price  &  Morgan,  of  that  place.  It  arrived  there  about  the 
twenty-eighth  of  October,  1828,  and  about  five  weeks  afterwards 
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aold  by  these  last  named  gentlemen  to  the  defendant  be- 
low, James  Marsh,  at  twenty-six  dollars  per  ton,  cash.  On  the 
thirtietb  or  thirty-first  of  the  same  October,  Sylvester  Pier,  the 
plaintiff,  residing  still  at  New  York,  received  a  letter  from  Wil* 
liam  Nott  &  Ck>.,  advising  him  of  their  having  sold  the  log- 
Avood  at  seventeen  dollars  and  fifty  cents  per  ton,  cash,  and  of 
the  disposition  made  of  the  proceed  thereof  by  tbem.  On  the 
first  day  of  November,  then  next  following,  Sylvester  Pier, 
having  come  to  Philadelphia,  found  the  logwood  there  on  board 
the  barque  Hercules,  and  immediately  caused  a  written  notice 
to  be  given  to  William  Longcope,  the  captain  of  the  Hercules, 
and  likewise  to  Messrs.  Price  &  Morgan,  that  he  claimed  the 
logwood  as  his  property,  and  at  the  same  time  demanded  the 
delivery  of  it,  and  forbade  them  to  dispose  of  it  to  any  other^ 
as  he  would  hold  them  responsible  to  him  for  it. 

The  defendant  below,  on  the  trial  of  this  cause,  in  order  Uy 
snatain  his  plea,  among  other  things,  offered  to  read  in  evidence 
to  the  jury  the  exemplification,  duly  certified,  of  a  record  of  a 
judgment  rendered  in  the  superior  court  of  the  city  of  New 
York,  in  favor  of  Wm.  Nott,  above  named,  in  a  suit  brought 
by  Sylvester  Pier,  the  plaintiff  below,  in  this  case,  against  hiia 
and  John  Parker^  above  named,  the  latter  of  whom  was  re> 
tamed  by  the  sheriff  upon  the  writ  of  capias  ad  respondendum, 
commencing  the  suit,  "not  found."  The  cause  of  action,  aa 
set  forth  in  this  exemplification,  is  contained  in  nine  counts,  the^ 
fixat  of  which,  after  stating  that  Wm.  Nott  and  John  Parker, 
as  the  agents  of  the  said  Sylvester  Pier,  took  possession  of  the- 
▼eesel^  called  the  Sally  Barker,  and  cargo,  consisting  of  one 
hundred  tons  and  upwards  of  logwood,  of  the  valuo  of  three 
thousand  dollars,  for  the  purpose  of  taking  care  of  and  pre- 
aerving  the  same  for  the  said  Sylvester  Pier,  and  in  considera- 
tion of  a  reasonable  reward  to  be  paid  to  them,  they  undertook 
and  promised  the  said  Sylvester  Pier  to  take  care  of  the  vessel 
and  cargo,  to  keep  the  same  safely  for  him,  and  to  deliver  the 
said  veasel  and  cargo  to  him,  when  they  should  be  thereunto 
afterwards  required;  yet  the  said  Nott  and  Parker  did  not  take 
doe  and  proper  care  of  the  said  vessel  and  cargo,  or  either  of 
them,  or  any  part  thereof,  or  deliver  the  same  to  the  plain tif^ 
bat  on  the  contrary,  without  necessity  or  justifiable  cause,  and 
conitaty  to  their  duty  and  promise,  and  against  the  will  of  the 
phualiff,  oa  the  tenth  day  of  October,  1828,  at  New  Orleaas, 
caoaed  the  said  vessel  and  cargo  to  be  sold,  whereby  the 
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teasel  and  oacgo  became  and  wete  wholly  losfc  to  the  said  8jl« 
Teeter  Pier. 

*  The  second  and  third  counts  are  for  breaches  of  promiaea 
Clearly  of  the  same  import  as  in  the  first  count,  except  that  it  is 
Aot  alleged  that  the  defendants  sold  the  vessel  and  cargo. 

The  fourth  count  is  upon  a  promise  stated  to  have  been  made 
l)j  the  defendants  to  the  plaintiff,  that  they,  in  consideration  of 
2us  haying  delivered  to  them,  at  their  request,  the  logwood,  of 
rthe  value  of  three  thousand  dollars,  and  having  made  a  promise 
4o  pay  them  a  reasonable  reward,  would  take  care  of  Uie  log- 
"wood  and  reship  it  at  New  Orleans  on  board  of  some  vessel 
4>oond  for  New  York,  for  and  on  account  of  the  plaintiff,  which 
-they  failed  to  perform,  whereby  he  lost  the  whole  of  it. 

The  fifth  count  is  for  a  breach  of  promise  in  respect  to  the 
vessel  alone,  which  is  alleged  to  be  of  the  value  of  two  thou* 
^»nd  dollars. 

The  sixth  count  is  upon  a  promise  stated  to  have  been  made 
4>y  the  defendants  to  the  plaintiff,  to  account  to  him  for  diveiB 
^oods  and  merchandises  belonging  to  him,  of  the  value  of  five 
^ousand  dollars,  delivered  to  them  at  their  request  by  the 
.j>laintiff,  to  be  sold  and  disposed  of  by  them  for  him,  and 
which  they  accordingly  sold  at  New  Orleans  on  the  twentieth 
4)f  October,  1828,  amounting  in  the  whole  to  five  thousand  dol- 
4ar8,  bat  failed  to  account  for  the  same. 

The  seventh  count  is  for  a  breach  of  promise  to  account  for 
other  goods  of  the  value  of  five  thousand  dollars,  put  into  the 
.hands  of  the  defendants  by  the  plaintiff. 

The  eighth  count  is  upon  a  promise  to  pay  five  thousand  dd- 
Jiars  lent,  five  thousand  dollars  paid,  laid  out,  and  expended, 
4md  the  like  sum  had  and  received. 

The  ninth  and  last  count  is  upon  an  account  stated,  in  which 
rit  is  averred  that  the  defendants  were  fouud  indebted  to  the 
plaintiff  inother  five  thousand  dollars. 

To  this  exemplification  being  read  in  evidence  to  the  jury, 
ithe  counsel  for  the  plaintiff  below  objected;  and  the  court 
thereupon  overruled  the  evidence,  to  which  opinion  of  the  court 
rthe  defendant  below  excepted,  and  has  assigned  it  here  as  the 
.^rround  of  his  third  error. 

The  defendant  below  then  offered  to  read  in  evidence  to  the 
(jury  the  same  exemplification,  in  connection  with  a  writing 
purporting  to  be  a  bill  of  particulars  drawn  up  in  the  foUowing 
terms,  to  wit: 
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Syhegler  Pier  t.  Wm,  NoU  and  John  Parker,  Bill  of  par- 
ticalara  of  the  plaintiff's  demands  under  the  sixth,  seventh, 
eighth,  and  ninth  counts  of  his  declaration,  reserving  to  himself 
ihe  right  to  recover  damages  under  all  or  any  of  the  preceding 
eoonts: 

^56a  October  a  Valne  of  the  brig  Sally  Barker,  John  H.  Mar- 
ahall  maater,  her  aaila,  rigging,  tackle,  and  fomitare,  ar- 
rived at  New  Orleans  from  Tabasoo,  and  put  under  the 

'  defendants'  care  and  control  at  New  Orleans,  at  or  abont 
this  date,  to  be  sold  and  disposed  of  by  the  defendants,  and 
to  be  aooonnted  for  by  them  to  the  plaintiff II96OO  00 

Om  hundred  tons  of  logwood,  which  arrived  in  the  said 
▼enel  and  composed  her  caigo,  also  pat  into  the  hands  of 
the  defendants,  or  under  their  care  and  control,  to  be  sold 
and  disposed  of,  and  to  be  accounted  for  by  the  defendants 
to  the  plaintift     Value  of  the  same,  at  twenty-eight  dol- 

lanperton 2,800  00 

**      October  10.    Cash  received  by  the  defendants  for  ninety- 

.  seven  tons,  thirteen  cwt.,  three  quarters,  fourteen  pounds 
logwood,  belonging  to  the  plainti0  and  sold  by  the  defend- 
ants to  S.  P.  Morgan  ft  Co.  at  New  Orleans,  at  seventeen 

dollars  and  fifty  cents  per  ton 1,700  65 

**  October  20.  Balance  of  account  stated  and  rendered  by  the 
defendants  to  the  plaintiff,  dated  New  Orleans,  October  20, 
1028,  being  account  of  sales  and  net  proceeds  of  logwood, 

leoeived  by  the  brig  Sally  Barker,  from  Tabasco 1,589  42 

'*  Ootober  22.  Cash  received  by  the  defendants  from  sales  of  the 
hull,  masts,  sails,  and  rigging  of  the  brig  Sally  Barker,  be- 
longing to  the  plaintiff. 441  88 

Money  had  and  received  by  the  defendants,  at  New  Orleans, 
to  and  for  the  use  of  the  plaintiff 2,020  25 

Balance  of  an  account,  stated  by  the  defendants,  to  and 
with  the  plaintiff,  dated  New  Orleans,  October  22,  1828. . .  2;020  25 

Inteiest  on  the  above  sums  respectively. 

"  W.  T.  MoCouH, 
''Attorney  to  the  plaintiff.'' 

The  reading  of  the  exemplification  in  connection  with  this 
Vll  of  particulars,  in  eyidence  to  the  jury,  was  also  objected  to 
by  the  plaintiff's  counsel,  and  the  evidence  overruled  by  the 
court,  and  exceptions  taken  thereto  by  the  defendant  below, 
which  is  the  ground  of  his  fourth  error  assigned. 

As  the  first,  third,  fourth,  and  eighth  errors  assigned  are  all 
4hat  I  intend  to  notice,  by  giving  my  own  opinion  on  the  first 
and  eighth,  and  that  of  this  court  on  the  third  and  fourth,  it  ia 
4eemed  umeoeBsaiy  to  state  further  the  proceedings  had  on  the 
4nal  of  the  oaose  in  the  court  below. 

Upon  first,  second,  fifth,  sixth,  seventh,  and  eighth  errors. 


136  Mabsh  v.  Pieb.  [Penn. 

which  embrace  all  that  have  been  assigned  after  the  third  and 
fourth,  this  court,  owiog  to  the  great  press  of  business  and  want 
of  time,  have  come  to  no  settled  conclusion,  but  thinking  it 
probable  that  the  opinion  which  they  have  formed  on  the  ques- 
tion involved  iu  the  third  and  fourth  errors  may  determine  this- 
case  finally,  have  therefore  thought  it  advisable  to  deliver  it,, 
that  there  may  be  no  unnecessary  delay  iu  having  an  end  put 
to  the  controversy. 

The  first  error  assigned  is,  that  the  district  court  refused  to 
permit  the  counsel  of  the  defendant  below  to  commence  and 
conclude  the  argument  to  the  jury,  after  the  testimony  on  both 
sides  was  closed.  It  has  been  contended,  that  as  the  only  plea 
put  in  and  relied  on  by  the  defendant  is  that  of  property,  which 
is  purely  affirmative,  he  was  therefore  entitled  to  the  conclusion 
in  summing  up  and  addressing  the  jury.  Although  in  most 
cases  where  tbe  defendant  pleads  merely  an  affirmative  plea,  he 
is,  by  the  course  of  practice,  entitled  to  the  conclusion,  because, 
generally,  it  throws  upon  him  the  onus  probandi;  yet  the  plea 
of  property,  as  I  apprehend,  does  not  produce  this  effect  in  the 
action  of  replevin.  The  plaintiff,  I  think,  must,  notwithatand- 
ing,  firut  prove  that  he  has  a  right  to  maintain  his  writ  of 
replevin,  by  nbowing  that  he  has  either  an  absolute  or  special 
property  in  himself:  Co.  Lit.  145;  Bui.  N.  P.  52.  In  this  respect 
the  action  of  replevin  is  different  from  trespass,  which  may  be 
supported  against  any  one  who  has  no  right,  by  him  who  has 
the  possession:  Waterman  v.  Eobinaon,  5  Mass.  303.  Hence, 
property  in  a  stranger  is  pleadable  in  replevin,  either  in  bar  or 
in  abatement:  Salk.  5,  94;  S.  C,  Ld.  Baym.  984;  Cro.  Jao.  619; 
Garth.  243;  6  Mod.  69, 81,  103;  2  Lev.  92;  1  Vent.  249;  Gilbert 
on  Rep.  127,  128. 

So,  if  the  defendant  plead  property  in  himself  in  abatement, 
he  does  not  thereby  confess  the  caption,  but  only  shows  that  the- 
plaiutiff  both  not  a  right  to  the  deliverance:  Gilb.  on  Bep.  127. 
And  more  especially  must  this  be  so  in  Pennsylvania,  whers^ 
(he  action  of  replevin  may  be  maintained  by  the  plaintiff  to  re- 
cover the  possession  of  goods  and  chattels  to  which  he  is  enti^ 
tied  as  owner  in  all  cases,  as  well  where  the  defendant  came  by 
tbe  possession  of  them  lawfully,  and  withholds  it  from  the- 
plaintiff  unlawfully,  as  where  he  got  it  tortiously,  and  eonee- 
quently  the  plea  of  property,  although  it  be  the  only  plea  put. 
iu  by  die  defendant,  can  not  be  considered  as  an  Udmiasioti  by 
bim  that  the  plaintiff  ever  had  possession  of  the  goodil  so  aa  to^ 
give  him  even  the  color  of  title,  much  less  tiie  right  oi  -ptopetty^ 
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to  enable  bim  to  support  his  action.  In  Glemson  y.  Davidson,  & 
Bum.  399,  which  was  an  action  of  repleyin,  where  the  defend- 
ant pleaded  property,  the  late  chief  jasiice  of  this  court  says: 
"  It  is  trae  that,  notwithstanding  his  (the  defendant's)  plea,  it  is 
necessaiy  for  Glemson  (the  plaintiff)  to  show  property  in  him- 
self." Seeing,  then,  that  the  burden  of  proof  still  lies  upon  the 
plaintiff  in  repleyin,  notwithstanding  that  the  defendant  reliea 
solely  on  the  plea  of  property,  I  am  inclined  to  think  that  the 
order  of  the  court  below  was  in  conformity  to  the  rule  of  prao* 
tice  in  this  particular.  But  had  it  been  otherwise,  I  am  noi 
prepared  to  say  that  it  would  have  been  good  cause  for  rever»- 
ing  the  jndgment  upon  writ  of  error. 

The  third  error  assigned  is,  in  the  decision  of  the  court  below 
refusing  to  admit  in  eyidence  the  exemplification  of  the  record 
of  the  judgment  rendered  in  the  superior  court  of  the  city  of 
Kew  York,  which  was  offered  for  that  purpose  by  the  plaintiff 
in  error.  This  court  is  clearly  of  opinion  that  it  ought  to  have 
been  admitted  in  evidence,  and  that  the  court  below  erred  in 
rejecting  it.  It  was  offered  in  evidence  by  the  defendant  below 
to  show  that  the  right  or  title  of  the  plaintiff  below  to  the  log- 
wood in  question  in  this  action  was  decided  against  him  upon 
the  trial  of  a  suit  in  the  superior  court  of  the  city  of  New  York,, 
which  was  commenced  and  prosecuted  therein  by  him  against 
William  Nott  and  John  Parker,  from  whom  the  defendant  below 
claimed  to  derive  his  right  of  property  to  the  logwood,  by 
means  of  a  sale  made  of  it  by  Nott  and  Parker  as  the  agents  of 
the  plaintiff  below. 

From  this  exemplification  of  the  record  of  the  judgment  of 
the  superior  court  of  the  city  of  New  York,  it  is  manifest  thaJ>. 
the  value  or  price  of  the  logwood  which  forms  the  subject-^ 
matter  of  the  dispute  in  this  action,  was  a  part  of  the  claim  of 
the  plaintiff  below  in  his  suit  agaitist  William  Nott  and  John 
Parker  in  that  court  They  sold  the  logwood  to  Samuel  P.. 
Moigan  ft  Co.,  who  shipped  it  onboard  of  the  barque  Hercules^ 
coBBigned  to  O.  Price  &  Morgan,  at  Philadelphia,  who  sold  it 
■Siin  to  the  plaintiff  in  error. 

Now,  as  the  sale  of  logwood  by  Nott  and  Parker  at  New 
Orleans,  when,  as  is  admitted  by  both  parties,  it  was  the  prop* 
•rty  of  Sylvester  Pier,  and  avowedly  sold  by  them  as  such,  arei 
fsets  alleged  and  admitted  on  both  sides  in  this  action,  it  neoee- 
wily  follows,  that  on  the  trial  of  the  cause  in  the  superior  court 
e(  the  city  of  New  York,  either  the  authority  of  Nott  and 
Psiker  to  make  this  sale,  and  that  they  had  faithfully  accounted 
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io  Pier  for  the  proceeds  thereof,  mast  have  been  established  to 
the  conviction  of  the  court  and  jaiy,  or  otherwise,  if  made 
iMrithout  legal  authority,  that  they  had  satisfied  Pier  for  his 
olaim  and  loss  of  property  in  the  logwood  in  some  way,  so 
^hat  he  was  not  entitled  to  recover  of  them  in  that  action.  And 
it  appears  to  me,  that  being  decided  against  Pier,  on  either  of 
ihese  grounds,  he  was  thereby  precluded  from  the  further 
maintenance  of  this  action.  In  short,  I  am  unable  to  perceive 
«ny  ground  upon  which  that  action  could  have  been  deter- 
mined, as  it  appears  from  the  exemplification  of  the  record  to 
have  been,  that  would  not  have  made  it  a  bar  to  the  farther 
prosecution  of  this  suit  by  him.  The  evidence  to  support  both 
actions  was  the  same;  that  being  so,  the  cause  of  action  must 
be  the  same,  notwithstanding  the  actions  are  grounded  on  dif- 
ferent writs.  This  was  held  in  Kitchen  ▼.  OamjMl,  3  Wils. 
308,.  to  be  the  test  by  which  we  are  to  ascertain  whether  a  final 
determination  in  a  former  action  is  a  bar  or  not  to  a  subsequent 
motion;  and  it  is  there  said  that  this  principle  runs  through  all 
iihe  cases  in  the  books,  both  in  real  and  personal  actions.  It 
^as  resolved  in  Ferrers'  case,  6  Co.  7,  *'  that  when  one  is  barred 
in  any  action,  real  or  personal,  by  judgment  upon  demarrer, 
confession,  verdict,  etc.,  he  is  barred  as  to  that  or  the  like 
action  of  the  like  nature  for  the  same  thing  forever,''  for  expedii 
reipvJbliccB  ut  sU  finis  lUium,  which  is  also  supported  by  another 
maxim,  nemo  debit  bis  vexari,  si  constal  curim  quod  sit  pro  una 
•et  eadem  causa:  Sparry's  case,  6  Id.  61. 

In  Blade's  case,  4  Co.  946,  it  was  held,  that  a  judgment 
in  an  action  of  debt  was  a  bar  to  an  action  of  assumpsit  brought 
on  the  same  contract.  In  BardweU  v.  Kensey  etal.^B  Lev.  179, 
it  was  decided  that  a  former  action  of  trespass  by  the  plaintiff 
against  the  defendants  was  a  bar  to  a  subsequent  action  on  the 
<sase  for  the  same  cause.  Also,  in  Kitchen  v.  CampbeU,  3  Wil& 
308,  809;  S.  C,  2  Bl.  827,  it  was  ruled  that  a  judgment  ren- 
dered in  favor  of  the  defendant  in  a  former  action  of  troTer, 
was  a  bar  to  the  plaintiff's  reooTery  in  a  subsequent  action  of 
assumpsit  for  money  had  and  received  for  the  plaintiff's  use, 
^rom  a  sale  made  of  the  same  goods  by  the  defendant.  In  like 
manner  a  judgment  rendered  for  the  defendant  in  trespass  de 
bonis  asportatis,  was  determined  to  be  a  bar  to  the  plaintiff's  re- 
covery in  a  subsequent  action  of  assumpsit  to  recover  the 
money  received  by  the  defendant  as  the  price  of  the  same  goods 
cipon  a  sale  made  of  them  by  him:  Bice  t.  King,  7  Johns.  20. 
The  principle  settled  by  these  and  many  other  cases^  is,  that 
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the  plaintiff  can  not  have  a  second  investigatiou  of  the  same 
original  matter  when  it  has  passed  once  in  rem  judicaiam. 
And  this  is  in  conformity  to  the  rale  laid  down  and  deduced  by 
the  jadges  from  the  cases  on  this  subject  in  the  Duchess  of 
Kingston's  case,  20  State  Trials,  535,  "  that  the  judgment  of  a 
oonrt  of  concurrent  jmisdiction  directly  upon  the  point,  is  as  a 
plea,  a  bar,  or  as  eridence  conclusive,  between  the  same  par- 
ties upon  the  same  matter  directly  in  question  in  another 
ooori." 

From  the  same  cases,  as  well  as  others,  it  may  be  seen,  that 
the  plaintiff  may  frequently,  at  his  election,  bring  either  tres- 
pass, trover,  replevin,  detinue,  or  assumpsit,  to  recover  com- 
pensation for  the  loss  of  his  goods:  FsUham  v.  l)^el,  Lofft, 
307,  320;  Lamine  v.  DorreU,  2  Ld.  Baym.  1216;  Lindon  v. 
Hooper,  C!owp.  419;  20  Yin.  Abr.,  tit.  Trespass,  p.  540,  and  the 
eases  there  referred  to.  And  if  the  plaintiff  elects  to  bring  an 
action  of  trespass  or  trover  against  the  defendant,  who  has  sold 
his  goods  without  authority,  and  obtains  a  judgment  covering 
the  value  of  the  goods,  the  right  of  property  in  them,  I  take  it, 
from  the  weight  of  the  English  authorities  on  this  subject,  is 
thereby  changed  from  the  plaintiff,  so  that  he  could  not  main- 
tain an  action  afterwards  for  the  goods  against  the  vendee  of 
the  defendant:  Brown  v.  WooUon,  Cro.  Jac.  73,  per  Fenner,  J., 
**  the  property  of  the  goods  is  changed,"  p.  74;  3.  0.,  Yelv. 
07,  68,  and  note  (1)  by  Metcalf;  Moore,  762;  Adams  v. 
Broughion,  2  Stra.  1078;  S.  C,  Andr.  18;  Bull.  N.  P.  47;  1 
Cromp.  Pr.  184.  Per  Lord  Hardwicke,  in  Smilh  v.  Gibson,  B. 
temp.  Hard.  319:  ''  It  is  a  sale  of  the  thing  to  the  defendant, 
which  vests  the  property  in  hjpi:"  3  Stark.  Ev.,  pt.  4,  p.  1281. 
So  judgment  for  the  plaintiff  in  replevin  in  the  detinet  for  dam- 
ages, vests  the  property  of  the  goods  in  the  defendant:  Moor 
▼.  WaUs,  1  Ld.  Baym.  614;  12  Mod.  428. 

In  New  York,  however,  it  is  held  that  the  property  of  the 
plaintiff  in  the  goods  in  such  cases  is'  not  changed,  until  the 
defendant  shall  have  paid  or  satisfied  the  judgment,  in  con- 
formity to  the  rule  soluHo  pretii  emptionis  loco  habetur,  which 
seems  to  be  sanctioned  by  what  is  laid  down  in  Jeuk.  Oent.  4, 
case  88,  p.  189;  Curtis  \.  Great,  6  Johns.  168  [5  Am.  Dec.  240]; 
Osterhout  v.  Boberts,  8  Cow.  43.  But  in  Virginia,  in^urreU  v. 
Johnson's  Adm'r,  1  Hen.  &  M.  449,  the  court  seemed  to  think 
that  A.,  whose  slave  had  been  sold  without  his  authority,  by  B.  to 
C,  and  by  C.  delivered  to  D.,  having  brought  an  action  of  det* 
inue,  and  obtained  a  judgment  in  it  against  0.,  could  not  after* 
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wards  maintain  an  action  of  detinue  against  D.  for  the  same  slaTe, 
notwithstanding  his  judgment  against  C.  still  remained  ansat* 
isfied.  So,  if  the  plaintiff  brings  an  action  of  assumpsit  instead 
of  trover  or  trespass  against  the  defendant,  who  has  sold  hi» 
goods  without  authority,  as  he  may  do  according  to  many  of 
the  foregoing  cases,  and  recovers  a  judgment,  I  apprehend  that 
he  can  not  afterwards  sustain  an  action  of  any  kind  against  the 
vendee  of  the  defendant,  or  any  person  claiming  the  goods  un- 
der him.  And  this  not  merely  for  the  reason  assigned  in  the 
cases  cited  above,  but  for  an  additional,  and  perhaps  still  more 
forcible  one,  which  is,  that  by  thus  claiming  the  money  arising 
from  the  sale  made  of  the  goods  by  the  defendant,  he  thereby 
affirms  it,  for  the  money  arising  from  the  sale  of  the  goods  is 
all  that  the  plaintiff  can  claim  and  recover  in  the  action  of  as- 
sumpsit, and  by  taking  a  judgment  for  it,  it  does  appear  to  me 
that  he  thereby  ratifies  and  confirms  the  sale  made  of  the 
goods;  and  he  shall  not  afterwards  be  permitted  to  gainsay  it. 
Omnia  ratihabilio  retro  trahilur  et  mandaU)  sea  licentios  CBquipa-- 
raiur:  Lamine  v.  Dorrell,  2  Ld.  Baym.  1216;  Bennei  v.  Francis, 
4  Esp.  28.  Accordingly,  in  Brewer  v.  Sparrow,  7  Barn.  &  Cress. 
810;  S.  0.,  Man.  &By.  2,  it  was  held,  that  a  person  having  once 
affirmed  the  acts  of  another,  who  wrongfully  sold  his  property, 
can  not  afterwards  treat  him  as  a  wrong-doer,  and  maintain  trover 
against  him.  And  should  the  plaintiff  fail,  on  trial  of  the  aotioxk 
of  assumpsit,  and  have  a  verdict  and  judgment  given  against 
him,  still  he  would  be  precluded  thereby  from  maintaining 
another  action  for  the  same  goods,  involving  the  same  evidence, 
and  in  effect  the  same  cause  of  action,  for  the  question,  or  sub- 
ject-matter of  dispute,  having  passed  once  in  remjudioaiam^  he 
shall  not  again  vex  the  defendant  or  those  claiming  under  him 
with  a  second  action:  Toung  v.  Black,  7  Oran.  587. 

Neither  is  it  material  in  such  oases,  that  both  actions  were 
commenced  on  the  same  day,  or  at  different  dates,  and  were  both 
pending  afterwards,  at  the  same  time,  and  the  action  last 
brought,  tried  first,  and  judgment  rendered  in  it;  still  the 
plaintiff  will  be  bound  by  it,  and  be  precluded  from  further 
maintaining  the  action  first  entered,  and  so  vice  versa*  This  waft 
the  case  in  Oarvin  v.  Dawson,  13  Berg.  &  B.  246,  where  the  eeo^ 
ond  action  between  the  parties  commenced  about  one  month 
after  the  first  was  tried,  and  a  judgment  rendered  in  it  in  favor 
of  the  defendant,  which  was  afterwards  held  to  be  a  bar  ia 
the  plaintiff's  further  maintenance  of  his  first  action.  This  ift 
aiooording  to  the  rule,  nemo  bis  vestari  debei,  whioh  allows  tft 
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«Terj  one  the  opportunity  of  having  his  complaint  fairly  inves- 
iigatedy  and  fally  heard  before  the  judicial  tribunals  of  the 
state,  but  being  once  decided  by  the  proper  court,  after  such 
investigation  and  hearing,  the  peace  and  quiet  of  the  commu- 
nity require  that  there  should  be  an  end  of  the  dispute.  If  we 
disregard  this  rule,  we  have  no  other,  and  eyery  controversy 
must  become  interminable. 

From  the  views  which  I  have  taken  of  this  part  of  the  case, 
it  appears  to  me  that  the  exemplification  of  the  record  of  the 
euperior  court  of  the  city  of  New  York,  was  not  only  pertinent 
to  the  issue  joined,  and  therefore  admissible,  but  would  have 
been  conclusive  eyidence  against  the  plaintiff's  right  of  prop- 
erty to  the  logwood,  had  it  been  received,  unless  be  bad  shown 
that  the  logwood  for  which  he  made  a  claim  in  that  action,  was 
not  the  same  claimed  in  this,  or  that  he  had,  on  the  trial  of  that, 
y^ithdrawn  that  part  of  his  claim  which  consisted  of  the  log- 
wood.  The  defendant  below  in  this  action,  pleaded  property  in 
the  l(^pp70od,  and  the  judgment  of  the  superior  court  of  the  city 
of  New  York,  showing  that  the  plaintiff  had  been  divested  of 
his  right  to  it  by  a  sale  made  thereof,  under  which  the  defend- 
ant below  in  this  action  claims  to  derive  his  right,  established 
greatly  the  most  important  link  in  the  chain  of  his  title.    And 
although  the  judgment  of  the  superior  court  of  the  city  of  New 
York  was  rendered  during  the  pendency  of  this  action,  still  I 
think  it  was  not  necessary  to  plead  it  in  order  to  make  it  admis- 
sible evidence,  because  it  was,  in  effect,  the  decision  of  a  com- 
petent court  of  concurrent  jurisdiction,  given  in  a£Srmance  of 
the  sale  of  the  logwood,  mentioned  in  the  record  of  the  judg- 
ment made  by  the  defendants  therein  named,  before  the  com- 
inencement  of  this  action,  under  which  the  defendant  here 
claims  a  right  to  the  logwood.     Neither  do  I  conceive  that  it 
was  necessary  to  plead  it,  in  order  to  make  it  conclusively  bind- 
ing upon  the  jury  against  the  plaintiff  below;  for  if  it  was 
properly  admissible  under  the  plea  of  property,  of  which  I  enter- 
tain no  doubt,  as  it  went  directly  to  establish  the  validity  of 
the  sale  of  the  logwood,  under  which  the   defendant  below 
claimed  it,  it  being  the  judgment  of  a  C(nnpetent  court,  must  be 
considered  the  conclusion  or  sentence  of  the  law  on  the  facts 
of  the  case,  and  therefore  not  to  be  set  aside,  reversed,  or  disre- 
garded, by  either  court  or  jury  in  this  action. 

This  doctrine,  as  I  conceive,  is  not  inconsistent  with  the  rule 
laid  down  by  a  majority  of  this  court  in  Kilheffer  t.  Herr^  17 
8eig.  &  B.    822  [17  Am.   Dec.   658],  but  comes  within  the 
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qualification  there  iBentioned,  but  whereyer  the  party  is  not 
bound  to  plead  specially  to  enable  him  to  give  the  record  of  m 
former  recovery  in  evidonce,  it  will,  when  given  in  evidence,  al* 
though  not  pleaded,  be  conclusive  and  binding  upon  the  plaint- 
iff, the  court,  and  the  jury;  X  Phil.  Ev.  223,  224  (Nevr  York, 
1816).  Where  a  subject  or  question  in  controversy  has  been 
once  settled  by  the  judgment  of  a  competent  tribunal,  it  nevei 
ought  to  be  permitted  to  be  made  the  ground  of  a  second  suit 
betv?een  the  same  parties,  or  those  claiming  under  them,  a» 
long  as  the  judgement  in  the  first  suit  remains  unreversed. 
The  peace  of  the  community  is  a  great  desideratum,  and  nothing 
ought  to  be  tolerated  that  v^ould  disturb  it  unnecessarily.  Before 
the  rendition  of  a  judgment,  the  court  is  presumed  to  be  made 
acquainted  by  one  or  the  other,  or  by  both  of  the  parties,  with 
everything  that  is  necessary  to  be  known,  in  order  to  procure  a 
correct  decision  upon  the  case,  so  that  the  judgment  of  the 
court,  not  being  pronounced  until  after  it  has  been  so  informed^ 
must  be  taken  and  considered  as  corresponding  and  answering 
fuliy  to  the  claims  of  justice.  It  is  therefore  altogether  inad- 
missible to  say,  that  a  renewal  of  the  contest  shall  or  ought  to  be 
permitted,  because  the  first  decision  was  not  just  or  right. 

The  propriety  of  those  decisions  which  have  admitted  a  judg- 
ment, in  a  former  suit,  to  be  given  in  evidence  to  the  jury  oa 
the  trial  of  a  second  suit  for  the  same  cause,  between  the  same 
parties  or  those  claiming  under  them,  but  at  the  same  time  have 
held  that  the  jury  were  not  absolutely  bound  by  such  judgment 
because  it  was  not  pleaded,  may  well  be  questioned.  The 
maxim,  nemo  debet  bia  vexari,  si  constat  curias  quod  sU  pro  una  et 
eadem  causa,  being  considered,  as  doubtless  it  was,  established 
for  the  protection  and  benefit  of  the  party,  that  he  may  there- 
fore waive  it,  aud  unquestionably,  so  far  as  he  is  individually 
concerned,  there  can  be  no  ration al  objection  to  his  doing  so. 
But  then  it  ought  to  be  recollected,  that  the  community  has 
also  an  equal  interest  and  concern  in  the  matter,  on  account 
of  its  peace  and  quiet,  which  ought  not  to  be  disturbed  at  the 
will  aud  pleasure  of  eveiy  individual,  in  order  to  gratify  vindic- 
tive aud  litigious  feelings.  Hence,  it  would  seem  to  follow,  that 
wherever  on  the  trial  of  a  cause,  from  the  state  of  the  pleadings 
in  it,  the  record  of  a  judgment  rendered  by  a  competent  tri* 
bunal  upon  the  merits  iu  a  former  action  for  the  same  cause^ 
between  the  same  parties  or  those  claiming  under  them,  is  prop- 
erly given  in  evidence  to  the  jury,  that  it  ought  to  be  consid- 
ered conclusively  binding  on  both  court  and  jury,  and  to  pre* 
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clade  all  further  inquiiy  in  the  cause;  otherwise  the  rule  or 
maxinr,  expedii  rei  publiocB  vi  sU finis  lUiurriy  which  is  as  old  as 
the  law  itself  y  and  a  part  of  it,  will  be  exploded  and  entirely  dis- 
regarded. But  if  it  be  part  of  our  law,  as  seems  to  be  admitted 
bj  all  that  it  is,  it  appears  to  me  that  the  court  and  jury  are 
clearly  bound  by  it,  and  not  at  liberty  to  find  against  such 
former  judgment. 

A  contraiy  doctrine,  as  it  seems  to  me,  subjects  the  public 
peace  and  quiet  to  the  will  or  neglect  of  individuals,  and  pre* 
fere  the  gratification  of  a  litigious  disposition  on  the  part  of 
saitors,  to  the  preservation  of  the  public  tranquillity  and  hap* 
piness.     The  result^  among  other  things,  would  be  that  the 
tribunals  of  the  state  would  be  bound  to  give  their  time  and 
attention  to  the  trial  of  new  actions  for  the  same  causes,  tried 
once  or  oftener,  in  former  actions  between  the  same  parties  or 
privies,  without  any  limitation,  other  than  the  will  of  the  par* 
ties  litigant,  to  the  great  delay  and  injury,  if  not  exclusion  oo* 
oasionally  of  other  causes  which  never  have  passed  in  rem 
judioatam.    The  efiect  of  a  judgment  of  a  court  having  jurisdic- 
tion over  the  subject-matter  of  controversy  between  the  parties^ 
even  as  an  estoppel,  is  very  different  from  an  estoppel  arising 
from  the  act  of  the  party  himself,  in  making  a  deed  of  in* 
denture,  etc.,  which  may  or  may  not  be  enforced  at  the  elec- 
tion of  the  other  party;  because  whatever  the  parties  have  done 
by  compact,  they  may  undo  by  the  same  means.    But  a  judg* 
ment  of  a  proper  court,  being  the  sentence  or  conclusion  of  the 
law,  upon  the  facts  contained  within  the  record,  puts  an  end  to 
all  farther  litigation  on  account  of  the  same  matter,  and  be- 
eomes  the  law  of  the  case^  which  can  not  be  changed  or  altered, 
even  by  the  consent  of  the  parties,  and  is  not  only  binding 
upon  them,  but  upon  the  courts  and  juries  ever  afterwards,  as 
long  as  it  shall  remain  in  force  and  unreversed. 

The  fourth  error  is,  that  the  court  below  refused  to  admit  in 
evidence  the  exemplification,  in  connection  with  the  bill  of  par- 
tiealars,  already  set  out  verbaiim.  That  the  exemplification 
was  admissible,  has  been  shqwn,  but  if  it  had  not  been  admissi- 
ble of  itself,  it  is  not  easy  to  conceive  how  this  writing,  called 
*'  a  bill  of  particulars,"  would  have  made  it  so.  Indeed,  with- 
out any  proof  having  been  given,  or  even  offered,  to  show  that 
this  bill  of  particulars  was  made,  and  came  from  the  plaintiff,  Syl- 
Tester  Pier,  or  from  his  attorney  or  his  counsel,  to  WiUiam  Nott, 
the  defendant  in  the  action,  set  forth  in  the  exemplification,  or  to 
bis  attorney  or  counsel,  before  the  trial  of  that  action;  in  short. 
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to  show  that  it  was  genuine,  and  what  it  purported  to  be  on  its 
lace,  I  am  at  a  loss  to  conjecture  upon  what  ground  the  •ounael 
offering  it  in  evidence  could  have  imagined  that  it  was  admissi- 
ble, either  conjunctively  or  separately.  If  such  evidence,  how- 
ever, as  I  have  mentioned,  of  its  having  come  from  the  plaintiff, 
his  attorney  or  counsel,  to  the  defendant  in  the  action,  set  forth 
in  the  exemplication,  his  attorney  or  counsel,  before  the  trial  of 
it  had  been  first  given,  or  the  court  had  refused  to  receive  it 
when  offered,  it  would  have  been  error  in  the  court  below,  not 
to  have  received  such  preliminary  testimony,  and  after  that,  not 
to  have  received  the  bill  of  particulars  itself  in  evidence,  after 
the  exemplification  had  been  first  read  in  evidence,  or  not 
to  have  admitted  it  in  connection  with  the  exemplification. 
But  without  such  preliminary  proof  being  made,  it  was  clearly 
not  admissible;  after  it,  it  was,  because  it  would  have  shown  to 
•demonstration,  that  the  cause  of  action,  so  far  as  it  consisted 
of  a  claim  for  and  on  account  of  the  logwood,  in  the  suit  tried 
in  the  superior  court  of  the  city  of  New  York,  was  identically 
the  same  with  the  cause  of  action  in  this  case.  The  court  be- 
low were  right  in  rejecting  the  bill  of  particulars,  as  no  proof 
was  offered  to  show  that  it  was  genuine,  and  what  it  purported 
to  be. 

The  eighth  and  last  error  is,  that  the  verdict  is  general  for 
the  plaintiff,  giving  the  amount  of  damages  which  the  jury 
•conceived  the  plaintiff  was  entitled  to  recover,  without  finding 
the  value  of  the  goods  eo  nomine,  and  damages  separately,  be« 
sides  for  their  detention,  so  that  the  judgment  might  have  been 
rendered  accordingly  and  for  a  return  irrepleviable.  Where 
the  defendant  in  replevin  claims  property  in  the  goods  for 
which  the  writ  is  sued  out,  and  gives  bail  to  the  sheriff,  as  was 
-done  in  this  case,  the  sheriff  can  not  replevy  them.  He  is 
bound  to  take  the  bail,  if  good,  and  to  leave  the  goods  in  the  pos- 
session of  the  defendant.  The  plaintiff  must,  therefore,  count 
in  the  detinet,  as  the  goods  are  not  delivered  to  him,  and  if  he 
succeeds  on  the  trial  in  establishing  his  right  of  property  to  the 
goods,  he  "  shall  have  judgment  to  recover  all  in  damages,  aa 
well  as  the  value  of  the  goods  as  damages  for  the  taking  of  them 
and  his  costs:"  F.  N.  B.  69,  L.,  and  the  cases  referred  to  in 
note  (c),  9th  ed.,  Dublin,  1793.  No  judgment  for  a  return  of 
the  goods  is  given  in  such  case,  but  for  damages  equal  in  amount 
to  the  value  of  them,  as  a  compensation  for  their  loss,  and  the 
property  in  the  goods  is  thereby  transferred,  as  I  have  already 
HMd  in  another  part  of  this  case,  to  the  defendant.      The  judg- 
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ment  rendered  in  this  case  is  in  the  usual  form:  Gilb.  on  Be- 
pley.  125,  126;  Scuston  y.  Worthington,  5  Serg.  and  B.,  181; 
Bosack  V.  Weaver,  1  Teates,  478;  Hardy  v.  Metzgar,  2  Id.  347. 
In  those  two  last  cases,  the  judgment  in  each  was  rendered  in 
the  same  form  in  favor  of  the  plaintiff,  upon  the  plea  of  prop- 
erty, as  in  this.  There  is,  therefore,  no  error  in  the  form  of  en- 
tering the  judgment  here,  but  it  must  be  reversed  for  the  third 
error  assigned. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Cited  npon  the  following  points:  That  prior  poaseadon  is  sufficient  evi* 
Jonoe  of  a  right  of  property  in  chattels  to  maintain  trover  therefor,  against 
all  persons  bnt  the  owner,  so  that,  in  case  of  an  nnlawfol  taking,  if  the  do* 
fendant  admits  that  he  has  no  property  in  himself,  hut  pleads  property  in  a 
stimnger,  he  can  not  have  a  retain  of  the  goods  against  such  prior  possessor, 
who  has  repleviiMi  them:  Buckley  v.  Handy ,  2  Miles,  455.  That  a  judgment 
in  trespass  or  trover,  for  the  yalue  of  the  chattels,  does,  hy  implication  of  law 
per  se,  amount  to  a  transfer  of  the  title  to  the  chattels,  to  the  defendant  or 
those  who  claim  under  him,  without  payment  or  satisfaction:  Fox  v.  North- 
ern LibarUu^  2  W.  &  S.  107;  Merrick'e  Estate^  5  Id.  17.  That  a  former  recov- 
ery,  when  given  in  evidence  under  the  general  issue,  is  equally  as  conclusive 
in  its  effect  as  if  it  were  specially  pleaded:  Man  v.  Drexd,  2  Pa.  St.  206; 
FuUey  v.  Hanbetty  30  Id.  194.  That  the  judgment  of  a  court  of  competent 
jurisdiction  is  conclusive  between  the  parties  thereto  and  their  privies  in  all 
subsequent  proceedings:  Lloyd  v.  Barr,  11  Id.  49;  &'me«  v.  Zans^  24  Id.  242; 
Hmghes  t.  KUne^  30  Id.  229;  Wiekeraham  v.  Savage,  58  Id.  369;  Bain  v.  LyU^ 
68  Id.  63.  That  in  an  action  of  replevin  the  defendant  is  not  entitled  to  con* 
dnde  to  the  jury,  npon  a  plea  of  '*  property."  In  OUlegpU  v.  M other ,  10  Id. 
28,  it  was  held  that  the  record  of  an  action  by  the  payee  against  the  drawer 
of  a  bill  of  exchange,  which  averred  that  on  presentment  the  drawee  an- 
swered there  were  no  funds  in  his  hands,  did  not  estop  the  payee  from  aver- 
ring in  an  action  against  the  drawee,  that  there  were  funds  in  his  hands  to 
pay  the  bill,  citing  principal  case.  That  the  condition  in  a  bond  given  by  a 
defendant  in  an  action  of  replevin  to  return  the  property  to  the  plaintiff,  if 
it  should  be  so  adjudged,  was  void  because  no  such  judgment  could  be  ren- 
dsredy  was  held  in  MUeM  v.  Stevens,  3  Id.  21,  upon  the  authority  of  the  prin* 
dpal 
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[4  Bawls,  823.] 

Av  EiaoBAiiT  Colony  Takxs  wttu  it  the  laws  of  the  parent  state,  when  it 
migrates  to  an  uninhabited  country;  and  when  it  goes  to  a  country  acquired 
by  conquest,  it  is  also  governed  by  the  laws  of  the  mother  country  when- 
ever the  existing  laws  are  silent,  or  immoral,  or  contrary  to  the  religion 
of  the  conqueror. 

English  Laws  in  Force  at  the  Fovkdatiox  of  the  colony,  and  not  positively 

unsuited  to  the  condition  of  the  colonists,  were  brought  hither  by  them. 

The  English  Statutes  of  Wilui  were  originally  in  force  in  Pennsylvania. 
Am.  Dsc.  Toi..  ZXVI— 10 
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Lands  can  not  bb  Devised  unless  the  testator  could  convey  them  at  the 

time  of  making  his  wilL 
AFrEB-ACQUiRED  Lands  DO  NOT  Pass  hy  a  residuary  devise,  although  the 

testator  declares  in  a  codicil  his  intention  to  pass  by  his  will  all  the  real 

estate  he  may  thereafter  porchase. 

Amioable  actions  of  ejectment  to  try  the  title  of  the  defend* 
ants,  the  mayor,  aldermen,  and  citizens  of  Philadelphia,  who 
claimed  the  lands  as  the  residuary  devisees  under  the  will  of 
Stephen  Girard.  The  plaintiff  was  one  of  Oirard's  heirs.  This 
will  was  dated  February  16;  1830;  and  its  two  codicils  were  dated 
respectively  December  25, 1830,  and  June  20, 1831.  The  testator 
died  seised  of  all  the  property  in  controversy,  under  purchases 
made  on  or  subsequent  to  October  6, 1831.  The  will,  after  dis- 
posing of  property  to  various  beneficiaries,  gave  the  residue  of 
bis  estate  to  "  the  mayor,  aldermen,  and  citizens  of  Philadel- 
phia," to  hold  for  certain  uses  designated.  In  the  codicil  he 
stated  his  intent  that  certain  realty  purchased  after  the  making 
of  the  will,  ''  as  well  as  any  real  estate"  that  he  might  there- 
after purchase,  should  "  pass  by  the  said  will."  The  question 
was,  whether  this  property,  though  acquired  after  the  execution 
of  the  will  and  codicils,  passed  to  the  residuaiy  devisees. 

KiUera  and  Broome,  for  the  plaintiffs. 

8coU,  Chauncey,  and  Sergeant,  for  the  defendants. 

Subsequently  to  the  decision  in  this  case,  the  statute  of  Penn- 
sylvania  was  so  altered  as  to  declare  *'  that  real  estate  acquired 
by  a  testator  after  making  his  will,  shall  pass  by  a  general  de- 
vise, unless  a  contrary  intention  be  manifest  on  the  face  of 
the  will/' 

By  Court,  Gibson,  C.  J.  In  the  report  of  the  judges  on  the 
statutes,  nothing  is  said  about  the  thirty-second  and  thirty- 
fourth  Hen.  YIIL,  which  are  therefore  to  be  taken  as  not  in  force 
here;  but  whether  they  were  considered  as  having  never  been 
60,  or  as  supplanted  by  our  statute  of  1705,  can  not  be  posi- 
tively known.  They  were  most  probably  thought  to  be  repealed 
and  supplied,  as  they  were  entirely  within  the  rule  laid  down 
by  Lord  Holt  in  Blankard  v.  Galdy,  2  Salk.  411,  and  repeated 
by  tbe  privy  council,  as  appears  from  the  relation  of  the  Master 
of  Bolls  iu  2  P.  Wms.  75;  that  an  emigrant  colony  carries  with 
it  tbe  laws  of  the  parent  to  an  uninhabited  country,  or  even  to 
one  acquired  by  conquest,  so  far  as  regards  matters  in  respect 
to  which  tbe  existing  laws  are  silent,  or  enjoin  what  is  immoral, 
or  are  contrary  to  the  religion  of  the  couqueror.     It  is  plain 
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that  a  country  ivhose  entire  population  has  been  displaced  to 
make  room  for  the  new  comers,  is  an  uninhabited  country,  for  the 
purpose  of  reoeiTing  their  laws;  and  therefore  it  seems  singular 
that  the  distinguished  judge  who  ruled  Blankard  v.  Oaldy^ 
should  shortly  afterwards  have  held,  in  a  case  which  involved 
the  legality  of  slavery,  that  the  laws  of  England  did  not  extend 
to  Yirginia,  being  a  conquered  country;  and  the  more  so,  as  the 
laws  of  the  aborigines,  if  they  had  any,  could  not  be  supposed 
to  have  provided  for  the  subject.     Be  that  as  it  may,  our  courts 
have  always  held  that  the  laws  which  were  in  force  at  the  found- 
ation of  the  colony,  and  not  positively  unsuitable  to  the  condition 
of  the  colonists,  were  brought  by  them  hither;  and  it  can  not 
be  thought  that  laws  which  enabled  them  to  dispose  of  real 
«0tate,  were  unsuitable.    During  the  twenty-four  years  that 
elapsed  between  the  charter  and  our  statute,  they  could  not 
have  been  without  provision  on  the  subject,  and  I  know  of  none 
that  was  competent  to  satisfy  their  necessities,  but  these  very 
statutes;  for  it  will  appear  in  the  sequel,  that  the  intervening 
legislation  on  the  subject  of  wills,  had  regard  to  the  proof  of 
the  instrument,  and  not  the  power  of  the  testator,  with  perhaps 
the  single  exception  of  the  act  to  direct  '*  how  the  estate  of  any 
person  shall  be  disposed  of  at  his  death,"  passed  the  tenth  of 
March,  1683.    By  that  act,  which  may  be  seen  in  the  appendix  to 
Ebdl  &  Sellers'  edition  of  the  laws,  page  9,  it  was  provided,  ''that 
whatsoever  estate  any  person  hath  in  this  province  or  territories 
thereof,  at  the  time  of  his  death,  unless  it  appear  that  an  equal 
provision  be  made  elsewhere,  shidl  be  thus  disposed  of;  that  is 
to  say,  one  third  to  the  wife  of  the  party  deceased;  one  third  to 
the  children,  equaUy;  and  the  other  third  as  he  pleaseth;  and 
in  case  his  wife  be  deceased  before  him,  two  thirds  shall  go  to 
the  children  equally,  and  the  other  third  to  be  disposed  of  as 
he  shall  think  fit,  his  debts  being  first  paid." 

In  the  margin  we  have  these  observations  by  Ohief  Justice  Kin- 
aey :  "1.  This  act  seems  to  restrain  the  power  of  devising  more 
than  one  third  of  the  lands  of  which  a  man  died  seised.  2.  This 
law,  for  aught  I  find  to  the  contrary,  continued  till  the  first  of 
the  fourth  month,  1693,  when  a  law  passed  authorizing  a  man 
to  devise  all  his  real  estate."  This  repealing  law  I  have  been 
unable  to  find.  But  it  is  observable  that  the  act  of  1683  in- 
daded  land,  if  at  all,  only  by  force  of  the  word  "  estate,"  and 
not  of  any  more  specific  term;  so  that  it  is  by  no  means  clear 
that  the  inclination  of  Judge  Einsey's  opinion,  for  he  spoke 
doubtingly,  accorded  with  the  true  construction  or  actual  un- 
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derstanding  of  the  times.  He  could  not  have  known  by  expe- 
rience the  construction  put  on  the  act  in  practice,  for  his  notes 
were  written  probably  forty  years  after  the  repeal  of  it;  and  if 
he  had  been  a  member  of  the  profession  during  that  period,  he 
was  not,  till  1730,  an  inhabitant  of  Peunsylvania.  Granting  bis 
opinion  to  be  that  land  was  included,  it  is  pretty  evident  the 
crown  thought  otherwise,  for  judging  from  the  jealousy  evinced 
by  it  in  the  case  of  much  less  important  innovations,  it  is 
scarcely  to  be  believed  that  it  would  have  tolerated  for  ten 
years  so  violent  an  infraction  of  the  spirit  of  the  charter,  which 
required  a  conformity  of  the  laws  to  those  of  the  mother  coun- 
try, as  a  restriction  of  the  power  of  devising  to  a  third  of  the 
testator's  land,  or  the  dower  of  his  widow  to  be  turned  to  a 
fee.  But  if  it  were  even  applicable  to  land,  still  it  was  viewed 
by  the  chief  justice  but  as  a  restraining  statute,  not  an  enabling 
one;  and  this  plaintiff  shows  what,  in  his  opinion,  was  the  law 
before.  It  was  therefore  to  remove  a  doubt  of  the  interpreta- 
tion, or  to  repeal  the  law  taking  the  interpretation  of  the  chief 
justice  to  have  been  established — in  any  event  to  restore  the  law 
to  its  former  footing — thai  the  act  of  which  he  speaks  was 
passed  in  1693.  Of  the  legislation  which  took  place  in  relation 
to  proof  of  the  instrument,  I  shall  have  occasion  to  speak  in  the 
sequel.  It  seems  pretty  clear,  then,  that  the  English  statutes 
of  wills  were  originally  in  force  with  us,  and  not  reported  as  be- 
ing so  still,  only  because  the  judges  thought  that  our  own  stat- 
ute was  designed  to  supersede  them  in  their  whole  extent. 
Judging  of  the  substitute  by  its  provisions,  it  might  perhaps  aa 
naturally  have  been  deemed  but  ancillary  to  them,  as  perform- 
ing the  same  office  in  regard  to  them  here,  by  exacting,  in  addi« 
tion  to  their  requirements,  the  observance  of  particular  solemni* 
ties  as  matter  of  proof,  that  is  performed  by  the  statute  of 
frauds  in  England. 

But  even  as  an  enabling  statute,  our  act  of  1705  was  not  a 
new  law,  but  an  act  of  legislation  on  the  basis  of  an  old  one, 
which  is  therefore  to  be  taken  into  consideration  in  the  inter- 
pretation of  inexplicit  clauses,  because  it  is  reasonable  to  pre- 
sume that  no  departure  from  the  existing  law  was  intended 
further  than  is  expressed.  For  this  reason  it  is,  perhaps,  that 
the  act  has  always  been  understood  by  the  profession,  in  accord- 
ance with  the  British  statutes.  Had  a  variance  been  suspected, 
it  must  long  ago  have  been  put  to  the  test  of  judicial  decision; 
but  no  trace  of  such  suspicion  is  to  be  found  in  our  judicial 
records.    It  is  argued,  that  whatever  the  general  rule  may  be. 
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the  claofies  in  the   codicils  of  this  will,  which  require  real 
estate,  acquired  sabsequentlj,  to  pass  as  if  it  were  then  the 
estate  of  the  testator,  make  the  case  an  exception  to  it,  and  the 
question  therefore  is  not  one  of  intention,  but  of  power.    But 
eren  in  the  case  of  a  general  residuary  devise,  the  intention  to 
pass  the  estate  is  taken  for  granted;  and  what  is  there  in  the 
specific  expression  of  such  an  intention  here,  but  a  greater  de- 
gree of  certainty  in  respect  to  what  is  in  other  cases  taken  for 
granted?    Nothing  in  the  books  but  the  dictum  in  Bj^U  y. 
Bigden^  Plowd.  344,  gives  color  of  authority  to  the  supposed  dis- 
tinction.   There  it  is  said  to  have  been  determined  in  the  39  Hen. 
TI.,  18,  that  if  a  man  devise  a  certain  estate,  and  have  nothing 
in  it  at  the  time,  but  purchase  it  afterwards,  it  shall  pass,  because, 
as  it  is  said,  it  must  be  taken  that  his  intent  was  to  purchase 
it;  and  were  it  not  to  pass,  the  will  would  be  void.     All  this 
-was  repudiated  by  Lord  Holt,  in  Bunker  v.  Cooh^  11  Mod.  278^ 
(S.  C,  Fitzg.  225),  as  being  not  even  the  dictum  of  a  judge,  but 
an  assertion  of  counsel,  and  unwarranted  by  the  book  cited  for 
it,  in  which  he  is  supported  by  Chief  Justice  Trevor  in  Arthur 
V.  Bokenham,  11  Id.  163  (S.  C. ,  Fitzg.  233).    In  truth,  the  matter 
never  depended  on  the  actual  intent;  nor  yet,  as  it  was  at  one 
time  supposed,  on  the  restrictive  words  of  the  English  statutes, 
and  it  is  therefore  of  no  importance  to  the  question,  that  those 
statutes  were  not  reported  as  in  force  here. 

It  is  true  that  in  BttUer  and  Baker's  case.  Lord  Ooke  laid  great 
Btress  on  these  words;  but  in  Bunker  v.  Cook,  or  Broncker  v. 
Cohe,  as  it  is  reported  in  Holt,  247,  it  was  asserted  by  Lord 
Holt  that  Chief  Justice  Bridgman  had  differed  from  Lord  Coke 
in  attaching  importance  to  them,  in  a  case  determined  in  the 
common  pleas,  the  16  Car.  11.,  and  that  the  judges  in  the  ex- 
chequer chamber  were  of  the  same  opinion;  this,  too,  on  the. 
relation  of  Chief  Justice  Bridgman  himself.  Bat  what  puts  the 
matter  at  rest  is,  that  in  this  case  of  Bunker  v.  Cook,  the  rule 
-was  applied  in  all  its  rigor  to  lands  which  were  devisable,  not 
by  force  of  the  statute  at  all,  but  by  custom;  and  the  judgment 
was  affirmed  in  the  house  of  lords.  The  doctiine  was  vigor- 
ously maintained  in  that  case,  as  well  as  in  Buckenham  v.  Cook, 
Holt,  248,  by  Lord  Holt;  and  in  Arthur  v.  Bokenham,  by  Chief 
Justice  Trevor,  who  together  rested  it  on  these  propositions: 
That  a  will  is  a  species  of  conveyance,  not  strictly  subject  to 
the  rules  of  conveyances  at  the  common  law  it  is  true,  the  vest- 
ing of  the  estate  being  postponed  till  the  death  of  the  testator; 

1.  BmUurr,  C9k€,  11  Xod.  VSH. 
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yet  operating,  as  regards  his  disposing  power  and  capacity,  bj 
relation  to  the  making  of  it,  insomuch  as  to  require  his  power 
over  the  estate  to  be  perfect  at  the  time,  just  as  his  capacity 
must  be  perfect  at  the  time,  it  being  settled  that  the  want  of  a 
disposing  mind  and  memory  at  the  performance  of  the  act  of 
disposition,  is  not  supplied  by  the  restoration  of  it  before  the 
death,  for  the  same  reason  that  an  intervening  loss  of  it  will 
not  prejudice  a  disposition  unexceptionable  at  the  time;  in 
other  words,  that  the  act  of  disposition  must  be  complete  in 
every  respect  at  the  performance  of  it:  That  a  testator,  like  any 
other  grantor,  can  not  give  what  he  has  not;  and  that  the  same 
principle  prevails  in  conveyances  to  uses,  though  construed 
liberally,  like  wills,  to  favor  the  intention,  as  in  TdverUm  v. 
Telverlon,  Cro.  Eliz.  401,  where  a  father  covenanted  to  stand 
seised  of  land  which  he  should  purchase:  That  the  form  of 
pleading  a  devise,  the  testator  always  being  described  as  seised 
at  the  time  of  making  his  will,  is  strong,  though  not  conclusive, 
evidence  of  the  necessity  that  he  should  be  so  in  fact:  That  the 
reason  why  land  differs  in  this  respect  from  personal  estate,  is 
that  the  common  law  has  provided  in  the  event  of  intestacy  a 
fixed  successor  to  the  one  and  not  to  the  other,  even  the  stat- 
ute  of  distribution  being  but  a  direction  to  the  executor  how  to 
administer  the  assets,  by  reason  of  which,  and  the  fluctuating 
nature  of  personal  estate,  which  is  changing  eveiy  day,  a  dif« 
ferent  rule  would  require  a  new  will  to  be  made  every  day: 
That  a  subsequent  purchase  giving  the  land  to  the  testator,  is 
repugnant  to  the  import  of  the  devise,  which  would  give  it  to 
the  devisee;  and  therefore  not  to  be  intended  to  have  been 
made  in  subservience  to  the  object  of  the  will:  And  finally,  thai 
there  is  no  case  or  authority  to  warrant  the  opposite  doctrine. 
To  the  argument  of  such  men  as  these,  it  would  be  presumptu- 
ous in  me  to  attempt  an  addition,  and  I  therefore  refer  the 
student  to  thmr  reasons  as  stated  in  the  report.  The  alleged 
dependence,  tlien,  of  the  doctrine  of  the  restrictive  words  of 
the  British  statutes  being  disposed  of,  it  results  that  the  ques- 
tion stands  here  exactly  as  it  did  in  England,  unless  the  spe« 
cific  provisions  of  our  own  statute  be  thought  to  make  a  differ* 
ence. 

The  clause  which  has  been  supposed  to  make  this  difference 
is  in  the  first  section.  After  requiring  proof  by  two  witnesses, 
and  establishing  a  mode  for  its  authentication,  it  is  declared 
that  wills  so  proved  ''  shall  be  good  and  available  in  law  for  the 
granting,  conveying,  and  assuring  of  the  lands  or  hereditaments 
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thereby  given  or  devised,  as  well  as  of  the  goods  and  chattels 
thereby  bequeathed;''  and  from  the  parity  of  provision  thus  ex- 
preesed  is  inferred  an  intention  to  create  a  parity  of  operation 
mnd  effect  That  such  was  not  the  object,  seems  manifest  from 
the  legislation  which  preceded  it.  By  the  fifteenth  law  agreed 
upon  in  England,  it  was  declared  that  "  all  wills  and  writings 
attested  by  two  witnesses  shall  be  of  the  same  force  as  to  lands 
as  other  conveyances,  being  legally  proved  within  forty  days, 
either  vrithin  or  without  the  said  province.''  This  was  evidently 
designed  to  preclude  that  provision  of  the  statute  of  frauds 
which  requires  three  witnesses,  and  is  worthy  of  special  notice 
beside,  not  only  for  treating  wills  of  lands  as  conveyances,  but 
for  putting  them  on  the  footing,  as  to  proof,  of  testaments  of 
chattels,  which  by  the  canon,  and  consequently  by  the  English 
law,  require  but  two:  Lea  v.  Libb^  3  Salk.  896.  This  fundamen- 
tal  law  received  a  regular  statutoiy  lona  from  the  first  assembly, 
convened  at  Upland,  in  1682,  by  whom  it  was  enacted  as  the 
forty-fifth  section  of  the  great  law,  and  in  the  terms  in  which  it 
bad  been  expressed  in  England,  with  the  exception  of  two  im- 
material words  introduced,  the  last  of  them  evidently  by  inad* 
Tertence.  Chief  Justice  Kinsey's  note  in  the  margin  is:  ''  This 
act,  as  amended  in  the  fourth  of  Queen  Anne,  remains  to  this 
day;"  Prov.  Laws,  App.  7.  Now,  the  fourth  of  Queen  Anne, 
which  he  pronounces  but  an  amendment,  is  the  very  act  under 
consideration;  and  it  seems  clear,  therefore,  that  he  considered 
the  act  of  1682  as  the  law  of  his  day,  except  so  far  as  it  was 
amended  by  the  act  of  1705.  His  notes  were  written  certainly 
after  1713,  as  they  contain  a  reference  to  acts  passed  in  the 
dose  of  that  year,  and  probably  after  1730,  when  he  removed 
from  New  Jersey  to  Pennsylvania.  He  was  appointed  chief 
justice  about  the  year  1743,  and  died  in  that  o£Sce,  according  to 
Proud,  in  1760.  The  act  of  1682,  however,  was  amended  only  as 
to  the  time  of  proof,  and  the  manner  of  authenticating  it,  the  re- 
quisition of  two  witnesses  being  preserved.  But  this  is  not  all. 
An  act  had  been  passed  at  New  Castle,  in  1700  (Append,  to 
Prov.  Laws,  7),  which,  expressly  following  the  analogy  of  con- 
veyances as  to  the  effect  of  the  instrument,  required  no  more 
than  legal  proof,  without  specifying  the  number  of  the  witnesses. 
It  therefore  had,  or  might  be  supposed  to  have,  the  effect  of 
putting  vrills  of  lands  upon  a  lower  footing,  as  to  proof,  than 
wills  of  chattels,  about  which  it  said  nothing,  and  consequently 
left  them  on  the  footing  of  the  general  law.  To  say  the  least, 
it  was  open  to  an  argument  that  one  witness  was  sufficient  for 
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a  will  of  land,  as  in  the  case  of  any  other  oonTeyance  of  land. 
This  act  having  been  repealed  by  the  queen  in  council,  as 
may  be  seen  in  Weis  &  Miller's  edition  of  the  laws,  page  18, 
our  present  act  was  passed  in  the  same  year,  and  the  requisi- 
tion of  proof  by  two  witnesses  restored,  with  new  provisions 
added  as  to  the  mode  of  authenticating  it;  and  thus  the  reduc- 
tion in  the  quantity  of  proof  made  by  the  act  of  1700,  waa 
taken  away,  and  wills  of  land  were  again  put,  as  to  proof,  on 
the  footing  of  testaments  of  chattels.  It  is  needless  to  ask 
why.  It  was  an  express  condition  of  the  charter,  that  the  laws 
for  the  regulation  of  property  should  conform,  as  nearly  as 
might  be,  to  the  laws  of  England,  till  altered  by  the  provincial 
legislature;  and  the  same  jealousy  of  innovation  which  prompted 
the  crown  to  repeal  the  act  for  the  abolition  of  survivorship  be* 
tween  joint  tenants,  passed  in  1700,  as  well  as  the  two  acts  for 
barring  entails  by  a  deed  acknowledged  and  recorded — the  one 
passed  in  1705,  and  the  other  jn  1710  (Hall  &  Seller's  edition  of 
the  laws.  Append.  18,  19) — might,  on  a  question  of  further  de- 
parture from  the  statute  of  frauds,  induce  it  to  stickle  about  a 
witness  more  or  less.  The  clause  in  our  statute  of  wills,  to 
which  I  have  particularly  adverted,  seems,  therefore,  to  have 
reference  to  the  proof,  and  not  the  effect  of  the  instrument;  or, 
at  least,  no  further  than  the  latter  may  be  supposed  to  depend 
on  the  former.  The  first  was  all  that  was  in  contest  between 
the  province  and  the  crown.  The  fifteenth  law  agreed  upon  in 
England,  or  rather  the  act  of  1682,  remained  in  force  twenty- 
three  years,  without  opposition;  and  during  that  time,  wills  of 
lands  and  testaments  of  chattels  stood  on  the  same  footing. 
But  no  sooner  did  the  act  of  1700  reduce  the  proof  of  the  for- 
mer, or  bring  it  into  doubt,  than  it  was  repealed  by  the  privy 
council;  and  when  the  present  act,  of  1705,  raised  it  again  to 
the  level  of  the  act  of  1682,  the  crown  acquiesced.  At  no  time 
does  there  appear  to  have  been  a  disposition  to  change  the  effect 
of  a  will  of  lands,  as  understood  in  England;  indeed,  the  very 
suspicion  that  such  a  design  was  harbored,  would  have  defeated 
it.  On  the  contrary,  the  language  of  all  our  laws  is  incompara- 
bly more  emphatic  than  that  of  any  act  of  parliament,  to  show 
that  a  will  of  lands  was  esteemed  a  conveyance,  and  no  more. 
In  the  very  act  before  us,  a  will  proved  in  the  manner  pre* 
scribed,  is  declared  "  to  be  available  in  law  for  the  granting,, 
conveying,  and  assuring  of  the  lands  or  hereditaments  thereby 
given  or  devised;"  words  that  are  properly  predicable  only  of 
conveyances  of  land  by  deed;  and  though  they  are  used  in  the 
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Bame  clause  as  predicable  of  the  transfer  of  chattels  also,  they 
are  so  used,  as  regards  the  incidents  peculiar  to  each,  reddendo 
wingula  sinffulia. 

This  sketch  of  the  legislation,  which  preceded  the  act  of 
1705,  and  which  is  here  given  in  the  order,  and  nearly  in  the 
words  of  a  distinguished  counsel,  to  whose  research  I  am  in- 
debted for  it,  seems  to  put  the  intention  of  the  legislature  be* 
jond  the  reach  of  doubt.  The  magnitude  of  the  interest  in 
contest,  amounting  as  it  does  in  value  to  more  than  sixty  thou- 
sand dollars,  as  well  as  a  respect  for  the  doubt  suggested  by  my 
brother  Huston,  has  induced  me  to  examine  the  foundations  of 
this  part  of  our  law  with  peculiar  care;  and  the  result  is  a  firm 
eonviction  that  the  real  estate  acquired  subsequently  to  the  two 
codicils  did  not  pass  by  Mr.  Girard's  will;  consequently,  the 
plaintiffs  are  entitled  to  the  succession  under  the  intestate  laws. 

Judgment  for  the  plaintiffs. 


Cited  in  Smith  t.  Bcnsall,  5  Bawle,  8^  to  the  effect  that  the  act  *nthoru- 
liig  lands  to  be  deriBed  by  will,  upon  its  being  ezecnted  in  the  manner  re- 
qnired  by  snch  act, 'gave  to  such  wills  the  character  and  efficacy  of  convey* 
SDcea,  in  addition  to  the  peculiarities  belonging  to  them  as  wills,  and  also 
exempted  them  from  some  of  the  rules  to  which  deeds  of  conveyances  are 
subject  at  common  law.  In  Skerrei  v.  Burd,  1  Whart  251,  and  MuUodt 
V.  Somder,  6  W.  k'  S.  199,  upon  the  point  tiiat  where  a  testator,  subse- 
quent to  a  devise  of  a  lot  of  land,  conveys  it  bx  fee  simple,  reserving  to  him- 
■df  a  gnmnd  rent  in  lieu  of  the  lot,  such  ground  rent  is  after-acquired 
property,  and  will  not  pass  by  a  general  devise  in  the  will.  In  Jack  v.  iS/ioea- 
herger,  22  Pa.  St.  421,  and  HUcheockY.  HUeheoek,  35  Id.  399,  to  show  that 
the  act  of  April  8,  1833,  was  passed  to  remedy  the  decision  in  the  principal 
ease^  to  the  efifoct  that  real  property,  acquired  subsequently  to  the  execution  of 
a  wOl,  did  not  pass  by  it,  and  to  allow  after-acquired  property  to  pass  by  a 
nadnaiy  clause  therein,  anleas  the  eontnuy  appeared. 
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DaTIS  V.  WiLBOUBNB. 

(1  HlLli,97.] 

DooTBDis  ov  VouoHBB  18  Tbghrioaixt  Applxoabub  to  Mftl  afltiom  oofy, 
but  the  prinoiple  is  also  applied  in  oases  involving  the  fjgfats  of  peraonal 
property. 

NoncB  TO  Waxbjlsto-r  to  Goxib  in  and  Dbfbnd  makes  him  a  privy  to 
the  reoord,  and  he  is  bound  by  it  to  the  extent  to  which  his  xf^ta  have 
been  tried  and  adjudged. 

Lr  AonoN  bt  Wabbantbb  AOAnrarr  thb  WabrantoBv  it  is  oofy  neoassaiy 
to,  show,  in  addition  to  the  record,  that  the  title  waa  in  issoe  and  Judg- 
ment given  upon  it 

NoxiOB  18  SuFiiGiXNT  if  it  gives  the  warrantor  sufficient  time  to  pfepaes 
evidence  for  the  trial. 

Thb  oa86  was  decided  upon  questionB  of  law  which  ue  Btatad 
in  the  opinion. 

Thompson,  for  the  defendant. 

By  Oourt,  Johnson,  J.  There  is  no  doubt  that  the  doctrine 
of  voucher  is  strictly  and  technically  applicable  only  to  real 
actions:  Co.  JAt.  101,  b.  But  the  principle,  as  far  as  it  is  appli- 
cable, has  been  so  long  applied  in  cases  involving  the  rights  of 
personal  property,  that  I  have  never  before*  heard  it  called  in 
question  iu  our  courts.  If  one  is  sued  for  a  personal  chattel,  the 
first  advice  he  obtains  from  his  counsel  is  to  give  notice  to  his 
warrantor,  if  the  title  to  him  be  warranted,  to  come  in  and  de* 
fend  it.  It  is  a  part  of  the  contract  of  warranty,  that  the  war* 
rantor  shall  defend  the  title,  aud  by  this  mode  of  proceeding 
two  objects  are  obtained:  1.  It  gives  the  defendant  the  advan- 
tage of  the  better  information,  which  the  warrantor  is  supposed 
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to  poaaeas  in  relation  to  the  title;  and,  2.  Saves  the  necessitjof 
ttjiBg  the  same  title  again  in  an  action  against  the  warrantor. 
The  notice  to  the  warrantor  makes  him  a  priTj  to  the  record, 
and  he  is  bound  by  it  to  the  extent  to  which  his  rights  have 
been  tried  and  adjudged;  and  in  an  action  against  him  at  the 
Bait  of  the  warrantee,  in  addition  to  the  record,  all  that  is  nec- 
essaiy  to  be  shown  is,  that  his  title  was  in  issue,  and  judgment 
given  upon  it;  and  this  is  the  rule  laid  down  by  the  court  in 
JUen  ▼.  Boundtree,  May  term,  1832.    It  does  not  appear  from 
the  report  that  any  objection  was  made  at  the  trial  to  the  ad- 
misailnlity  of  the  record  of  recovery  against  the  plaintiff,  on 
account  of  the  time  at  which  the  notice  was  served,  and  for  that 
reason  it  is  said  it  was  not  thought  necessary  to  fix  the  precise 
time.     This  objection,  therefore,  comes  too  late  now,  and  can 
not  avail  the  defendant.     I  believe  no  rule  has  heretofore  been 
established  as  to  the  time  when  notice  in  such  cases  should  be 
given  to  the  warrantor.     In  cases  within  the  summary  jurisdic- 
tion, it  ought,  if  practicable,  to  be  given  at  or  before  the  return 
of  the  process.    In  cases  within  the  general  jurisdiction,  notice 
at  any  time  before  the  expiration  of  the  rule  to  plead  would 
seem  to  be  in  time.    The  object  is  to  enable  the  warrantor  to 
come  in  and  defend  his  title.    He  ought,  therefore,  to  have  a 
reasonable  time  to  prepare  for  it,  and  the  time  which  the  law 
allows  to  a  defendant  furnishes  perhaps  the  safest  rule.    In  the 
first  class  of  cases,  however,  the  process  might  be  served  on  the 
last  hour  of  the  last  day  before  the  return,  so  as  to  render  the 
aervice  of  the  notice  impracticable  before  the  return.    In  those 
eases,  notice  within  a  reasonable  time  afterwards  would  be  all 
that  could  be  expected.     So,  where  the  warrantee  had  entered 
an  appearance,  and  put  in  his  plea  to  the  merits,  I  should  think 
xu>tice,  even  after  the  continuance,  if  the  warrantor  had  suffi- 
cient time  to  prepare  evidence  for  the  trial,  would  be  sufficient. 
Motion  dismissed. 


Sims  v.  Lyles. 

[1  Hill,  89.] 
BoKi.  Fn>B  Holder  or  a  Pbomissort  Note  Patablb  to  Bbaber  may  re- 
oorer  on  it,  although  the  original  transferror  thereof  may  have  beoome 
fraadnlently  poaaeeeed  of  it. 

Action  on  a  note.  The  court  charged  the  jury  that  the  plaint- 
iff was  entitled  to  recover,  and  they  found  a  verdict  accordingly. 
The  defendants  moved  to  Bet  aside  the  verdict  and  for  a  new 
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trial.     Davis  Caldwell  was  the  administrator  of  Jemima  G. 
Henderson.     The  other  facts  are  stated  in  the  opinion. 

Dunlap  and  Sumner,  for  the  motion. 

Caldwell  and  Fair,  contra, 

Johnson,  J.  According  to  the  report,  it  would  seem  that  the 
only  defense  interposed  was  at  the  instance  of  a  stranger  to  the 
record,  and  was  permitted  to  be  gone  into  as  an  indulgence  to 
his  counsel.  In  that  view  of  the  case  the  defense  could  ayail 
nothing.  If  Davis  Caldwell  had  any  interest  in  the  subject- 
matter  of  the  suit,  his  only  mode  of  prosecuting  it  was  by  a  suit 
against  one  or  other  of  the  parties. 

We  think  also  that  the  plaintiff  was  entitled  to  recover  on  the 
merits.  The  case,  so  far  as  we  are  able  to  collect  from  the  notes 
of  the  evidence  taken  by  the  presiding  judge,  and  sent  up  with 
his  report,  appears  to  be  this:  The  defendants  gave  the  notes  in 
suit,  payable  to  Jemima  G.  Henderson,  '*  or  bearer."  After  her 
death,  and  after  the  notes  became  due,  Nancy  Henderson,  her 
mother,  passed  them  to  the  plaintiff  for  value.  Davis  Caldwell 
is  the  administrator  of  Jemima  G.  Henderson,  and  the  claim  in* 
terposed  by  him  is,  that  Nancy  Henderson,  the  mother,  fraudu- 
lently possessed  herself  of  them.  Conceding  this  to  be  true, 
there  is  no  proof  of  notice  to  the  plaintiff,  and  the  rule  is  very 
clear  that  the  plaintiff  is  entitled  to  recover.  In  Peacock  v. 
BkodeSy  Doug.  632,  a  bill  indorsed  in  blank  had  been  stolen  from 
the  holder,  and  it  was,  notwithstanding,  held  that  the  plaint- 
iff, the  holder  for  value  without  notice,  was  entitled  to  recover. 
So  in  Granl  v.  Vaughan,  3  Burr.  1516,  where  a  bill  had  been  lost 
after  due,  and  came  to  the  hands  of  the  plaintiff  for  value.  See 
also  Proctor  y.  McCaU,  2  Bail.  208  [23  Am.  Dec.  135]. 

The  other  grounds  of  the  motion  are  irrelevant,  or  do  not 
arise  out  of  the  report. 

Motion  dismissed. 

O'Neall  and  Habfeb,  JJ.,  concurred. 


Bight  of  Bona  Fide  Holder  to  Recover  onNegotiablb  IinfmuimiT. — 
The  6ona^«  holder  of  a  note  payable  to  bearer,  or  of  a  negotiable  instmmeiit 
transferable  by  delivery,  who  takes  the  same  in  the  usnal  course  of  bnninfi, 
and  without  actual  knowledge  of  any  defect  in  the  title  of  any  antecedent 
party,  holds  it  unaffected  by  any  infirmity  of  title  in  the  original  tranafeixor, 
or  in  any  other  antecedent  party  through  whose  hands  it  may  have  passed. 
No  principle  of  our  law  is  better  established  than  this:  1  Daniel  on  Kq(. 
Inst  625,  626;  Story  on  Prom.  Notes,  sec.  191;  Brown  v.  Spofford,  d5  U.  S. 
481;  Goodman  v.  Simonds,  20  How.  (U.  S.)  343;  Swift  v.  Tyaon,  16  Pel  1; 
Seybel  v.  National  Currtney  Bank,  54  N.  Y.  288;  Central  Bank  v. 
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60  Id.  169;  BdmotU  Branch  Bank  v.  Hoge,  35  Id.  65;  Johnson  v.  Way,  27 
Ohio  St.  374;  Palmer  y.  J^arshaU^eOBl  289;  Franklin  Savings  Inst,  v.  Hems- 
mam,  1  Mo.  Ap.  336;  SwaU  ▼.  Clark,  51  Cal.  227;  Schoer  v.  HoughUn,  50  Id. 
G28;  Kmyon  v.  Wohiford^  17  Minn.  240;  Opc{e»  v.  Marehand,  29  La.  An.  61; 
Taylor  ▼.  Bowles,  28  Id.  295;  and  aee  note  to  WiiUama  v.  Merle,  25  Am.  Deo. 
€04,  and  the  nnmerona  cases  there  cited. 

It  was,  indeed,  fonnerly  decided  in  England,  in  the  case  of  OUl  v.  CubUt, 
3  Bam.  ft  Cress.  466,  that  the  holder  of  snch  instmment  acquired  no  title 
as  ag»anst  the  equities  of  antecedent  parties,  if  he  took  it  under  saoh  circum- 
atanoes  as  woold  excite  the  suspicions  of  a  prudent  and  careful  man.  The 
doetrine  of  this  case  was  followed  for  a  time  in  England,  and  by  a  few  courts 
in  this  country.  But  in  Ooodman  v.  Harvey,  4  Ad.  &  EL  870,  the  case  of 
GUI  ▼.  CubiU  was  expressly  overruled,  Lord  Denman,  in  the  former  case, 
saying:  "  We  have  shaken  off  the  last  remnant  of  the  contrary  doctrine.*' 
The  doctrine  laid  down  in  Ooodman  v.  Harvey  has  been  universiJly  followed 
both  in  England  and  America:  Johnson  v.  Way,  27  Ohio  St.  374;'  Worcester 
Co.  Bank  v.  Dorchester  A  MUUm  Bank,  10  Gush.  488;  SmUh  v.  Lwingston,  111 
Mass.  342;  MaUhemsv.  Poythress,  4  Ga.  287;  Miller  v.  FkUey,  26  Mich.  249; 
Pkelau  V.  Moss,  67  P^  St  59;  Hotehkiss  v.  National  Bank,  21  WalL  354; 
Belmont  Branch  Bank  v.  Hoge,  35  K.  Y.  65;  DudiessCo.  v.  Hachfield,  73  Id. 
226;  Uther  v.  Bieh,  10  Ad.  &  EL  784;  Bank  qf  Bengal  v.  Fagan,  7  Moore  P. 
C.  72;  Backhouse  v.  Harrison,  5  Bam.  ft  Aid.  1098;  Baphael  v.  Bank  qf  En- 
gland,  17  0.  B.  161;  S.  C,  26  L.  J.  G.  P.  83;  Bedfield  and  Bigelow's  Leading 
Gmss  on  BlUs  and  Notes,  217;  EUieott  v.  Martin,  6  Md.  509;  Oreneaux  v. 
Wheeler,  6  Tex.  515. 

In  the  case  of  Sw{ft  v.  Tyson^  16  Pet  1,  15,  decided  as  early  as  1842, 
Story,  J.,  delivering  the  opinion  of  the  court,  said:  "  There  is  no  doubt  that 
a  honaJUle  holder  of  a  negotiable  instrument  for  a  valuable  consideration, 
without  any  notice  of  facts  which  impeach  its  validity  as  between  the  ante- 
oedent  parties,  if  he  takes  it  under  an  indorsement  made  before  the  same  be- 
eomes  due,  holds  the  title  unaffected  by  these  facts,  and  may  recover  thereon, 
althongjh  as  between  the  antecedent  parties  the  transaction  may  be  without 
any  legal  validity.  This  is  a  doctrine  so  long  and  so  well  established,  and  so 
fsrntial  to  the  security  of  negotiable  paper,  that  it  is  laid  up  among  the 
fundamentals  of  the  law,  and  requires  no  authority  or  reasoning  to  be  now 
farooght  in  its  support  **  The  doctrine  here  laid  down  has  been  frequently 
re-affirmed  by  the  suprente  court  of  the  United  States;  and  in  the  recent  case 
of  Brawny.  Spojford,  95  U.  S.  474,  481,  Clifford,  J.,  delivering  the  opinion 
of  the  court,  said:  "  Certain  fixed  principles  govern  the  liability  of  parties  to 
a  bill  of  exchange  or  promissoiy  note,  which  are  essential  to  tiie  credit  and 
circulation  of  such  paper,  of  which  the  most  important  is  that  whatever  may 
have  occurred  between  other  parties  to  the  instrument,  if  not  fraudulent  in 
its  inception,  the  holder  of  the  same,  if  he  acquired  it  for  value  in  the  usual 
course  of  business,  before  maturity,  can  not  be  affected  by  any  such  transac- 
tions,  unless  it  be  first  shown  that  he  had  knowledge  of  such  transactions  at 
the  time  the  transfer  was  made.  Nothing  less  than  knowledge  of  such  trans- 
actions can  meet  the  exigencies  of  such  a  defense,  the  rule  being  that  the 
honafde  holder  of  a  negotiable  instrument  for  value,  if  acquired  before  ma- 
turity, and  without  notice  of  any  facts  which  impeach  its  validity  between 
the  antecedent  parties,  has  a  good  title  to  the  instrument,  unaffected  by  any 
such  prior  transaction,  and  may  recover  the  amount,  qven  though  the  instru- 
ment, as  between  the  antecedent  parties,  is  without  any  legal  validity." 
And  Porter,  J.,  delivering  the  opinion  of  the  court  in  Belmont  Branch  Bank 
V.  Boge,  35  N.  Y.  68,  said:  "One  who,  for  value,  obtains  from  the  apparent 
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owner  a  transfer  of  negotiable  paper  before  it  matures,  and  who  has  no 
notice  of  any  equities  between  the  original  parties,  or  of  any  defect  in  the 
title  of  the  presumptive  owner,  is  to  be  deemed  a  bona  fide  bolder.  He  does 
not  owe  to  the  party  who  pats  such  paper  in  circulation  the  duty  of  active 
inquiry  to  avert  the  imputation  of  bad  faith.  The  rights  of  the  holder  are  to 
be  determined  by  the  simple  test  of  honesty  and  good  faith,  and  not  by  mere 
speculation  as  to  his  probable  diligence  or  negligence.  The  authority  mainly 
relied  on,  in  the  exceptioual  cases  which  have  favored  an  opposite  theoiy,  is 
the  decision  in  OiU  v.  CubiU,  reported  in  3  Bam.  &  Cress.  4G6.  The  docteine 
of  that  case  has  been  repeatedly  overruled,  as  well  in  the  English  as  in  the 
American  courts;  and  it  can  not  be  recognized  as  authority  without  sanction- 
ing an  unwise  innovation  in  our  system  of  conunercial  law." 

So  in  the  case  of  Murray  v.  Lardner,  2  Wall  (U.  S.)  121,.  Mr.  Justice 
Swayue,  delivering  the  opinion  of  the  court,  said:  "  The  possession  of  such 
paper  carries  the  title  with  it  to  the  holder.  *  The  possession  and  title  are  one 
and  inseparable.'  The  party  who  takes  it  before  due,  for  a  valuable  oooaider- 
ation,  without  knowledge  of  any  defect  of  title,  and  in  good  faith,  holds  it 
by  a  title  valid  ag^nst  all  the  world.  Suspicion  of  defect  of  title,  or  the 
knowledge  of  circumstances  which  would  excite  such  suspicion  in  the  mind 
of  a  prudent  man,  or  gross  negligence  on  the  part  of  the  taker,  at  the  time  of 
the  transfer,  will  not  defeat  his  title.  That  result  can  be  produced  only  by 
bad  faith  on  his  part.  The  burden  of  proof  lies  on  the  person  who  assails 
the  right  claimed  by  the  party  in  possession.  Such  is  the  settled  law  of  this 
court,  and  we  feel  no  disposition  to  depart  from  it.  The  rule  may,  perhaps, 
be  said  to  resolve  itself  into  a  question  of  honesty  or  dishonesty,  for  guilty 
knowledge  and  willful  ignorance  alike  involve  the  result  of  bad  faith.  They 
are  the  same  in  effect.  Where  there  is  no  fraud  there  can  be  no  question. 
The  circumstanoes  mentioned,  and  others  of  a  kindred  character,  while  incon- 
cluuive  in  themselves,  are  admissible  in  evidence,  and  fraud  established, 
whether  by  direct  or  circumstantial  evidence,  is  fatal  to  the  title  of  the 
holder.  The  rule  laid  down  in  the  class  of  cases  of  which  Gill  v.  CubiU  is  the 
antetype,  is  hard  to  comprehend  and  difficult  to  apply.  One  innocent  holder 
may  be  more  or  less  suspicious  under  similar  circumstances  at  one  time  than 
at  another,  and  the  same  remark  applies  to  prudent  men.  One  prudent  man 
may  also  suspect  where  another  would  not,  and  the  standard  of  the  juiy 
may  be  higher  or  lower  than  that  of  other  men  equally  prudent  in  the  man- 
agement of  their  affiiirs.  The  rule  established  by  the  other  line  of  decisioiis 
has  the  advantage  of  greater  clearness  and  directnee&  A  careful  judge  may 
readily  so  submit  a  case  under  it  to  the  jury,  that  they  can  hardly  fail  te 
reach  the  right  condnsion.'* 

For  a  full  discussion  of  the  question  who  is  a  bona  fide  holder,  see  note 
to  Bay  V.  Coddingt4m,  9  Am.  Dec.  272,  and  note  to  Ayer  v.  HuteMnt^  3  Id. 
235. 


MrroHELL  V.  Andebson. 

[1  Htt.t.,  69.] 
Sheriff  having  in  his  Hands  Two  Executions,  the  elder  of  which  has 

been  enjoined  by  a  court  of  equity,  must  levy  and  sell  under  the  junior 

execution,  and  apply  the  proceeds  to  its  satisfaction. 
This  Court  will  Decide  a  Case  upon  a  Ground  not  taken  or  presented 

ill  the  court  below,  but  will  take  care  that  there  shall  be  full  opportunity 

for  explanation  and  argument  on  such  ground. 
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Abbummut  for  money  had  and  receiyed  by  the  defendant  as 
aberiff.  In  1824,  the  plaintiff  recoTered  a  judgment  against 
ooe  Henderson,  and  took  out  execution  thereon.  A  leyy  was 
made,  but  not  returned.  Henderson  afterwards  filed  a  bill  in 
equity  to  set  aside  the  judgment  on  the  ground  of  fraud,  and 
obtained  an  injunction,  which  remained  in  force  for  several 
years;  but  the  bill  was  finally  dismissed.  In  1828,  another 
judgment  was  obtained  against  Henderson,  upon  which  an  exe- 
cution issued  under  which  the  defendant  levied  upon  and  sold 
the  lands  of  Henderson,  and  received  the  moneys,  which  the 
plaintiff  now  claims  on  the  ground  that  he  held  the  elder  lien. 
It  did  not  certainly  appear  when  the  injunction  was  dissolved. 
The  defendant  had  paid  over  the  money  to  the  parties  entitled 
to  the  proceeds  of  the  junior  execution.  They  now  moved  for 
leave  again  to  impeach  the  plaintiff's  judgment  against  Hen- 
derson, on  the  grounds  of  fraud  and  mistake,  and  offered  to 
prove  it  by  written  evidence.  The  court  refused  the  motion. 
The  defendant  also  claimed  that  as  there  was  no  return  of  the 
sale  of  the  land  levied  on  under  the  plaintiff's  execution,  this  was 
prima  facie  evidence  of  its  satisfaction.  The  judge,  however, 
charged  the  juiy  that  no  such  presumption  could  exist  when 
both  levies  were  on  the  same  land.  The  jury  returned  a  ver- 
dict for  the  plaintiff,  and  the  defendant  appealed  on  the  follow- 
ing grounds:  1.  Because  the  court  refused  to  permit  the  judg- 
ment in  Mitchell  v.  Henderson  to  be  impeached  for  fraud;  2. 
Because  the  court  erred  in  charging  that  the  levy  on  the  plaint* 
ifTs  execution  was  not  evidence  of  satisfaction. 

Dawldns  and  Henry,  for  the  motion. 

Hemdon,  contra. 

'By  Court,  Habfbb,  J.  We  do  not  think  it  neoessaiy  to  enter 
into  any  full  investigation  of  the  grounds  on  which  the  motion 
is  made  in  this  case,  as  the  determination  of  the  court  will  rest 
on  a  matter  not  stated  in  those  grounds.  We  concur,  however, 
with  the  presiding  judge,  that  the  fraud  imputed  to  the  plaint- 
iffs judgment  against  Henderson,  could  not  be  the  subject  of 
investigation  in  this  case;  and  that  no  presumption  of  the 
plaintiffs  execution  being  satisfied,  could  arise  from  the  circum- 
Btance  of  a  levy  being  indorsed  on  it,  when  it  appeared  that, 
upon  that  execution's  being  enjoined  by  the  court  of  equity,  the 
the  same  land  had  been  levied  on  and  sold  by  a  younger  execu- 
tion. The  levy  was  discharged  by  the  granting  of  an  injunc- 
tion.    It  appeared,  however,  from  the  judge's  report,  that  the 
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operation  of  the  plaintiff's  execution  was  Buspended  by  the  in- 
junction, probably  until  the  levy  and  sale  uuder  the  younger 
execution.  If  this  be  so,  and  the  transaction  itself  renders  it 
likely,  it  makes  the  question  whether,  under  these  drcumstanoes, 
the  plaintiff's  execution  was  entitled  to  the  money,  or  whether 
the  sheriff  was  not  bound  to  pay  it  oTcr  to  the  younger  execu- 
tion. On  this  subject  I  entertain  no  doubt  whatever.  There 
would  be  no  doubt,  under  the  English  decisions,  that  the  execu- 
tion under  which  property  was  levied  on  and  sold,  became  en- 
titled to  the  money,  though  there  was  an  elder  execution  in  the 
sheriff's  office,  at  the  time;  and  if  this  happened  through  the 
fault  of  the  sheriff,  the  party's  redress  was  against  him.  In 
SmaUcomb  v.  Cross,  1  Ld.  Baym.  251  (reported  in  various  other 
authors),  two  executions  were  delivered  to  the  sheriff  on  the 
same  day;  the  plaintiff  to  the  elder  took  out  a  warrant  to 
levy;  the  sheriff  executed  the  younger,  and  paid  over  the 
money  to  that  plaintiff,  and  it  was  held,  that  the  owner  of  the 
elder  execution  had  no  recourse  against  him.  The  doctrine  is 
laid  down  by  Ld.  EUenborough  in  Payne  v.  Drewe,  4  East,  623, 
that  '*  where  there  are  several  authorities  competent  to  bind  the 
goods  of  a  party,  when  executed  by  the  proper  officer,  that  they 
shall  be  as  effectually,  and  for  all  purposes,  bound  by  the  au- 
thority which  actually  attaches  upon  them  in  point  of  execu- 
tion." From. the  case  of  HiUchinsony.  Johnston,  1  T.  B.  729» 
it  appears  that  where  there  are  two  executions  in  the  sheriffs 
hands,  the  goods  must  not  only  be  levied  on,  but  sold  under 
the  younger  before  it  will  be  entitled  to  the  proceeds.  See, 
also,  Bybot  v.  Peckham,  in  a  note  to  the  last  case,  and  Bradley 
V.  Windham,  1  Wils.  44.  In  Lowthal  v.  Ibmkins,  2  Eq.  Cas. 
Abr.  880,  Ld.  Hardwicke  explains  what  is  meant  by  goods 
being  bound  from  the  delivery  of  the  execution,  **  that  if  de- 
fendant makes  an  assignment  of  his  goods,  unless  in  market 
overt,  the  sheriff  may  take  them  in  execution." 

Lord  EUenborough,  in  Payne  v.  Dretoe,  cites  and  adopts  what 
is  said  by  Holt  and  Dolben,  Gomb^  145,  to  the  same  effect,  and 
in  the  same  case  he  explains  that  the  sense  in  which  goods  are 
said  to  be  bound  is,  that  it  binds  the  party  himself  and  all 
claiming  under  him,  but  does  not  defeat  the  sale  under  a  sub- 
sequent execution.  The  same  principles  seem  to  be  applied  to 
a  judgment  which  binds  lands  from  the  date  of  its  entry.  By  the 
Stat.  83  Hen.  YIII.,  c.  89  (see  Bac.  Abr.,  tit.  Execution,  E),  the 
king's  debt  has  preference  of  the  subject's,  and  binds  the  land 
from  the  time  of  the  debt's  being  contracted;  yet  in  the  AUor^ 
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ney^general  y.  Andrew^  Hard.  23,  it  was  held  that  where  the  land 
was  actoally  extended  by  dBgii^  the  king's  extent  on  a  bond 
debt  of  prior  date  to  the  subject's  judgment  came  too  late.  So 
it  is  said.  Com.  86,  if  a  recognizance  be  extended,  the  ex- 
ecutor ought  to  satisfy  that,  in  preference  to  a  judgment  which 
ia  not  prosecuted.  If  such  be  the  English  rule,  it  is  hardly 
necessary  to  say  that  if  there  be  two  executions  in  the  sheriff's 
iiands,  the  elder  of  which  is  enjoined,  he  must  go  on  to  execute 
the  younger,  and  pay  over  the  money,  and  he  could  of  course 
incur  no  liability  for  failing  to  enforce  an  execution  which  he 
-was  forbidden  by  competent  authority  to  enforce.  We  have 
•departed  from  the  English  rule,  howeyer,  first,  in  the  case  of 
Snipes  y.  The  Sher^  of  Charlesion,  1  Bay,  295,  and  in  Oreenioood 
y.  NayloTf  1  McCord,  414,  and  many  other  cases.  According  to 
theee  decisions,  if  there  be  an  older  execution  in  the  sheriff's 
office,  though  dormant,  and  he  makes  money  by  levy  and  sale 
onder  a  younger,  he  is  bound  to  pay  over  the  money  to  the  sat- 
isfaction of  the  elder;  and  if  the  money  be  made  by  the  sale  of 
land,  the  rule  has  been  so  extended  that  the  money  must  be 
paid  oyer  to  the  oldest  judgment,  though  no  execution  has  been 
lodged.  I  think  these  decisions  tery  much  to  be  regretted,  as 
they  baye  been  the  source  of  infinite  frauds.  But  the  doctrine 
established  by  them  has  been  too  long  and  too  firmly  settled  to 
be  shaken  now.  If  they  are  to  be  departed  from,  that  task 
mosi  be  left  to  the  legislature.  I  do  not,  however,  feel  dis- 
posed to  follow  them  an  inch  further  than  they  necessarily  lead. 
Do  they  goyem  this  case  ?  Those  decisions  go  upon  this,  that 
there  is  an  older  judgment  or  execution  entitled  to  the  money, 
to  which  the  sheriff  may  properly  pay  it,  and  to  which  he  is 
bound  to  pay  it.  That  can  not  apply  when  the  sheriff  is  for- 
bidden to  enforce  the  elder  execution,  and  would  be  guilty  of  a 
contempt  of  court  if  he  should  pay  over  the  money  to  it.  By 
what  rule  of  law,  or  practice  of  court,  could  the  sheriff  be  au- 
thorized to  retain  in  his  hands  sufficient  money  to  satisfy  the 
elder  execution,  to  abide  the  event  of  the  suit  in  equity  ? 

The  absurd  consequences  to  which  a  contrary  determination 
would  lead,  and  which  were  pointed  out  in  argument,  illustrate 
the  correctness  of  the  view  now  taken.  When  an  older  execu- 
tion is  enjoined,  either  it  must  operate  as  an  injunction  to  all 
younger  ones,  or  they  must  first  raise  money  enough  to  satisfy 
tbe  older,  before  any  money  can  be  applied  to  them.  If  an 
«seeotion  of  five  thousand  dollars  be  enjoined,  and  a  younger 

4Mie  of  fifty  dollars  comes  into  the  sheriff's  hands,  five  thoo- 
Ak.  nae.  yoL.  xxvi— u 
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sand  and  fifty  dollars'  worth  of  property  must  be  sold  before  the 
younger  execution  can  be  satisfied;  and  this,  though  it  may 
happen  that  the  elder  will  be  perpetually  enjoined.  Before  oar 
act  of  1784,  a  party  applying  for  an  injunction  was  required  to 
deposit  the  amount  of  the  judgment.  Could  the  creditor  then 
refuse  to  accept  the  deposit,  and  take  the  debtor's  property  to 
the  prejudice  of  younger  execution  creditors  ?  By  that  act,  a 
bond  with  security  is  substituted  in  place  of  the  deposit.  This 
is  au  advantage  which  he  gains  to  compensate  him  for  being 
delayed  by  the  injunction.  If  the  debtor's  property  should  be- 
insufficient  to  satisfy  all  creditors,  would  it  be  equitable  that 
be  should  neglect  that  security,  to  take  the  whole  property 
from  the  younger  execution  creditors  ?  The  case  of  Porieua  y. 
Snipes^  1  Bay,  219,  has  no  bearing  upon  this.  That  case  decides 
nothing  as  to  the  relative  rights  of  younger  and  older  execu- 
tion creditors;  but  only  that  when  an  injunction  is  dissolved^ 
the  creditor  has  an  election  to  proceed,  either  on  the  bond  or 
on  his  execution. 

Another  question  was  made  by  the  counsel,  in  aigument,  rel- 
ative to  the  competency  of  this  court  to  take  notice  of  a  ground 
which  was  not  taken  before  the  court  below,  nor  made  a  ground 
of  appeal,  or  at  all  events  of  the  propriety  of  the  court's  doing  so. 
The  English  practice  in  relation  to  new  trials  seems  to  be,  that 
the  judge  who  heard  it,  reports  the  whole  case,  and  on  the  merits 
of  the  whole  case,  including  law  and  evidence,  the  new  trial  is- 
granted  or  refused;  see  Bright  v.  Eynon,  1  Burr.  390.  Lord  Mans- 
field, in  that  case,  says:  "  The  reasons  for  granting  a  new  triat 
must  be  collected  from  the  whole  evidence,  and  from  the  natnze* 
of  the  case,  under  all  its  circumstances."    Our  rule  of  court  in- 
deed provides  that  the  party  shall  not  be  heard  in  this  court  on* 
any  ground  which  was  not  taken  in  the  court  below,  and  made  a 
ground  of  appeal.  This  applies  to  parties  and  their  counsel,  and 
with  great  reason;  for  otherwise,  the  opposite  party  might  be* 
surprised  by  a  ground  which  he  was  not  prepared  to  meet;  p«ir* 
baps  a  mere  technical  one,  having  no  relation  to  the  substan* 
tial  merits  of  the  case.     But  it  has  never  been  supposed  to- 
apply  to  the  court,  when  it  perceives  matter  in  the  cause  having 
an  important  bearing  on  its  jostioe  and  merits.    The  ooutt 
will  always  take  care  that  there  shall  be  full  opportunity  for 
explanation  or  argument. 

In  Bose  v.  Daniel,  1  Nott  A  MoO.  83,  the  oiroumstanoe  on  which* 
a  new  trial  was  granted,  was  first  discovered  on  the  hearing  ii^ 
the  court  of  appeals,  though  it  was  the  neglect  of  the  party  nok 
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to  haye  discoTered  it  before.  An  infinite  number  of  similar  in- 
stances might  be  foand.  The  counsel  very  much  miBconceives 
the  aathoritj  and  duty  of  the  court,  if  he  supposes  its  sole 
function  to  be  that  of  an  umpire  in  a  contest  of  dexterity  be- 
tween opposing  counsel,  and  not  to  adminibter  substantially  the 
justice  of  the  country.  It  can  hardly  be  necessary  to  say  tLat 
the  court  does  not  assume  original,  instead  of  appellate  juris- 
diction, when  it  affirms  or  reyerses  the  judgment  of  the  court 
below,  though  on  grounds  and  for  reasons  which  did  not  ap- 
pear to  that  court. 

The  case  most  go  back  for  the  purpose  of  inquiring  whether 
the  plaintiff's  execution  was  suspended  by  the  injunction,  at 
the  time  of  the  IcTy  and  sale  under  the  younger  execution. 

The  motion  for  new  trial  is  therefore  granted. 


In  BeAmam  t.  F^roai,  9  Am.  Deo.  240,  it  was  decided  that  an  objection,  not 
made  on  the  hearing  in  the  lower  oonrt^  coold  not  be  made  in  tiie  ooort  of 
erron;  and  that  a  point  which,  if  it  had  been  raised,  mi^t  baye  been  dis- 
poasd  of  below,  ooold  not  be  raised  for  the  first  time  in  the  ooort  of  last  ra« 
•Oft;  and  aao  Barrti  t.  WUU,  pad. 


HUBEELL   V.  FOGABTIE. 

[1  Hill,  107.] 

tani  or  JuDOMEST  against  Exbcutob  db  aoir  Tout,  wbo  has  pleaded 
«s  umqmn  eatctUor,  and  it  is  found  against  bim,  is  de  bonia  teaiaiorU  H^ 
etOLy  €i  H  »o%  eta,  de  bomU  propriii, 

iMkrm  TO  Amesd  Judomxht  ajtb  ExaounoN  should  be  granted,  even  after 
sale  under  the  execution,  if  the  justice  of  the  case  requires  such  amend- 


by  the  plaintiff  against  the  defendants,  as  exeon- 
toEB  of  Da^id  Sealy,  on  promises  of  the  latter.  Pleas,  ne  unqiLes 
executor  and  non  aeewmpeit.  Both  pleas  were  found  for  the 
plaintiff.  Blanks  were  left  in  the  poetea  which  the  plaintiff 
mored  the  circuit  court  for  leave  to  amend,  by  inserting  therein, 
and  also  in  the  execution,  that  the  defendants  were  the  executor 
and  executrix  of  said  Sealy,  and  that  the  levy  was  to  be  made 
€i  the  goods  of  said  Sealy,  in  the  hands  of  the  defendants,  if 
they  had  so  much  in  their  hands,  and  if  they  had  not  so  much 
in  their  hands,  then  of  the  proper  goods  of  the  said  defendants. 
The  judge  refused  leaye  to  amend  the  execution,  or  to  enter  up 
judgment  de  bonia  propriiSy  but  ordered  that  the  plaintiff  have 
leave  to  amend  the  judgment  so  as  to  nuike  it  conform  to  tbs 
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▼erdiot,  to  wit,  that  the  plaintiff  do  reooyer  his  debt  and  costa 
de  bonis  testaioris,  and  if  no  goods  of  the  testator  b3  found,  that 
he  recover,  his  costs  de  bonis  propriis.  From  this  order  the 
plaintiff  appealed,  on  the  ground  that  the  defendants  havings 
pleaded  ne  unqyues  eoBecuior,  he  was  entitled  to  judgment  de 
konispropriis  for  the  debt  as  well  as  the  costs. 

Petiigru,  for  the  motion. 

lluympeon,  contra. 

By  Court,  O'Nball,  J.  The  first  question  to  be  settled  i% 
what  was  the  proper  form  of  the  judgment  against  the  defend- 
ants. There  can  be  no  doubt  that  an  executor  de  son  tort  is  not 
entitled  to  the  same  advantages  in  court  which  are  allowed  to  a 
rightful  executor.  It  is  true  that  he  is  treated  in  the  pleadings 
as  executor,  but  jet  his  character  is  fixed  upon  him  by  an  un- 
lawful intermeddling  with  the  goods  of  the  deceased.  By 
pleading  strictly  plsne  adminisiravU  generally  or  prcBter,  he  may 
prevent  himself  from  being  charged  beyond  the  assets  in  his 
hands. 

If,  however,  instead  of  admitting  the  character  in  which  he  is 
sued,  and  putting  in  issue  the  amount  of  his  liability,  he  thinks 
proper  to  plead  ne  unques  execuior,  and  it  is  found  against  him, 
there  is  nothing  on  the  record  to  prevent  him  from  being  chai^ged 
with  the  whole  amount  of  the  debt.  It  is  in  respect  of  his  tort 
in  unlawfully  intermeddling  with  the  goods  of  the  deceased, 
that  he  is  charged,  and  he  can  not  discharge  himself  of  the  conse- 
quences by  claiming  the  privilege  of  a  rightful  executor.  Thia 
plea  has  denied  his  connection  with  the  will,  and  he  is  regarded 
as  if  the  devastavit  had  been  established  against  him.  In  fact, 
the  very  issue  and  proof  establishes  a  devaxtavit^  iot  he  has  been 
found  to  have  unlawfully  possessed  himself  of  and  disposed  of 
the  goods  of  the  deceased.  But  without  pursuing  the  general 
reasoning  any  farther,  it  is  sufficient  to  say  that  the  form  of  the 
judgment  is  conclusively  settled  by  authority.  The  judgment 
is,  that  the  plaintiff  do  recover  both  the  debt  and  oosts  in  the  first 
place,  de  bonis^  testaioris  si,  etc.,  et  si  non,  etc.,  dp  boms propriis: 
Hancocks  v.  Prowd,  1  Saund.  336,  note  10;  Lord  Ooke's  Entries, 
145,  146.  In  this  form  of  judgment  the  executor  de  son  tori  is 
regarded  as  an  executor  appointed  by  the  testament,  and  who, 
notwithstanding  this  fact  is  in  his  own  knowledge,  pleads 
falsely  ne  unqwes  executor.  The  reason  is  the  same;  the  fact 
of  intermeddling  is  as  much  in  the  knowledge  of  the  executor 
d»  son  tort,  as  the  fact  of  his  appointment  is  in  that  of  the 
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rightftil  execator,  and  hence  the  judgement  is  the  same.  Were 
I  reasoDmg^  without  reference  to  precedents,  I  should  say  that 
the  judgment  against  the  executor  de  son  tart  might  be  at  once 
de  hanigpropriiB,  without  any  notice  being  taken  at  all  of  the  goods 
of  the  testator;  for  it  would  be  oulv  necessary  to  reconcile  such 
a  judgment  to  principle  to  say  that  the  fact  which  established 
an  executorship  de  son  tort  established  devastavit,  as  in  fact  it 
does,  and  the  defendant's  liability  would  then  be  wholly  per- 
sonal. But  to  preserve  the  form  of  the  action  in  the  judgment, 
it  is  necessary  to  conQider  the  defendant  as  executor,  and 
make  him  liable  for  the  debt  on  account  of  his  false  plea.  The 
esse  of  Bull  v.  Wheeler,  Cro.  Jac.  648,  is  a  case  in  point.  That 
HIS  an  action  on  a  covenant  of  the  testator  on  a  lease,  the- 
breach  assigned  in  the  time  of  the  executor  for  not  repairing^ 
and  issae  found  against  him.  The  court  held  that  the  executor 
was  not  liable  personally,  by  his  false  plea  to  the  merits,  and  in 
the  case  it  is  said,  **  by  no  act  or  false  plea  shall "  he  be  charged 
de  hoMSprtfpriis,  but  when  he  pleads  the  false  plea  of  ne  ungues 
executor,  which  utterly  ousts  him  from  the  benefit  of  the  testa- 
ment. The  authority  from  Boll.  Abr.  930,  c.  2, 8,  5, 15,  isfuU 
to  the  same  point. 

Having  fixed  on  what  should  be  the  form  of  the  judgment,  it 
vemains  to  inquire  whether  the  judgment  and  execution  ought^ 
to  have  been  amended  so  far  as  to  correspond  with  the  findingT 
of  the  jozy  on  the  issue,  both  in  fact  and  law.  The  question 
whether  amendments  are  to  be  allowed,  is  in  some  cases  within 
the  discretion  of  the  court,  and  when  moved  in  the  progress  of 
the  cause,  if  the  allowance  of  the  motion  would  work  either 
surprise  or  delay,  the  judge  may,  in  his  discretion,  refuse  it. 
Bat  the  discretion  of  the  judge  in  relation  to  amendments  is 
not  a  mere  capricious  exercise  of  power  and  will;  it  is  a  legal 
discretion,  and  ought  to  be  governed  by,  and  exercised  accord- 
ing to  the  rules  of  law.  As  long  as  the  plaintiff  has  anything 
by  which  he  can  amend  his  subsequent  proceedings,  he  has  the 
light  to  do  so;  as,  for  instance,  he  can  amend  his  declaration 
by  the  writ;  the  replication  by  the  declaration,  the  judgment  by 
the  verdict  and  issue,  and  the  execution  by  the  judgment.  An 
amendment  of  either  judgment  or  execution,  or  both,  can  rarely 
be  objected  to  as  operating  any  injury  to  the  defendants.  They 
are  parts  of  the  record  in  which  the  plaintiff  is  alone  interested ; 
if  they  are  irregular,  rendering  them  regular  can  not  prejudice 
the  defendant,  it  may  benefit  bim.  It  is  every  day's  practice  to 
permit  judgments  and  executions  to  be  amended  according  to 
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rihe  right  of  the  case,  even  after  a  sale  under  ezeoation.  If  aa- 
thority  be  necessary  to  sustain  this  practice,  it  will  be  found  in 
the  case  of  Hancocke  v.  Prowd,  1  Saond.  336,  note  10,  in  which 
it  is  said:  "  But  if  the  judgment  be  entered  de  bonis  prapriis, 
instead  of  bonis  tesiatoria,  <i,  etc.,  it  is  considered  as  a  mer# 
•  clerical  mistake,  which  the  court  below  will  amend  on  motion, 
'•▼en  after  the  record  has  been  remored  by  error  and  argument 
in  the  court  of  error." 

Leave  to  amend  ought  to  have  been  granted,  and  the  judg- 
ment and  eiecution  should  not  haye  been  set  aside. 

The  motion  to  reverse  the  decision  of  the  judge  below  is 
granted,  and  the  plaintiff  has  leave  to  amend  his  judgment  and 
execution,  in  the  manner  pointed  out  in  his  motion  in  the  ooort 
below. 

jToHNsov  and  Habpxb,  JJ.,  concurred. 

TOBM  OV  JUDOHKMT  AGAINST  EXBCfUTOK.— Piott  V.  MMlU,  1  Am.  Dm.  110^ 

^ote,  113;  Farker  v.  Stevau,  Id.  667;  Mnk  ▼.  Im^tm,  Id.  638;  JSfpeed^t  Ks> 
4cutors  V.  JIann,  16  Id.  78. 

ExxcuTOB  DB  SON  ToBT,  Who  18. — Btowu  ▼.  Benight,  23  Am.  Deo.  379^ 
Bote,  376;  Norjleei  v.  Riddick,  22  Id.  717,  note,  719,  where  other 
thii  subject  are  ooUected. 

AxKNBMXHT  OF  JUDGMENTS. —CAicAesfer  Y.  CcMdt^  15  Am.  Dec  238^ 
242;  Rew  ▼.  Baker,  14  Id.  515,  note,  616;  Brands  t.  PicfaO,  12  Id.  360^ 
351;  Athma  t.  Sawyer,  11  Id.  188,  note,  193. 


Treasurebs  v.  MoDoWEIiL. 

[1  HiLU  18A«] 

Attobnit-at-law  has  no  Authobitt  to  consent  to  the  diachuge  of  a  defend- 
ant taken  in  execution,  and  hia  consent  does  not  justify  or  ezooae  the 
sheriff. 

&HXBITF  Who  TAXB9  iNDXHNmr  from  a  defendant  in  custody,  and  acknowl- 
edges satisfaction  on  the  execution,  is  liable  to  the  plaintiff  for  the  whole 
debt 

Action  against  the  surety  on  the  official  bond  of  Cleary ,  the  late 
sheriff  of  Charleston  district.  The  real  plaintiff  in  this  action 
lodged  a  ca,  sa.  against  Howard,  in  the  sheriff's  office,  on  which  he 
was  arrested.  Mr.  Thompson,  Howard's  attorney,  was  sent  for, 
and  an  arrangement  made  by  which  Howard  placed  certain  secu- 
rities in  the  hands  of  Gleary  as  an  indemnity.  Mr.  Thompson 
consented  to  Howard's  discharge,  but  he  looked  to  Cleaiy  for  the 
plaintiff's  money.  Howard  was  discharged.  He  was  then  in- 
solvent, and  bad  since  taken  the  benefit  of  the  insolvent  act,  and 
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the  whole  of  his  estate  was  applied  to  prior  liens.  Defendant's 
eoanse]  contended  that  the  attorney  on  record  had  authority  to 
discharge  the  defendant  in  exeoation,  and  having  done  so  in 
4hia  case,  the  sheriff  was  not  liable. 

Verdict  for  the  plaintiff,  and  the  defendant  appealed.  ^ 

HufU,  for  the  defendant. 

By  Court,  Johnson,  J.    The  general  role  is,  that  the  authority 
of  an  attorney-at^law  is  determined  by  the  judgment:  Com. 
Dig.,  Attorney,  B,  10.    But  upon  the  receipt  of  the  money, 
he  may  acknowledge  satisfaction  on  the  record,  not,  however, 
without  the  actual  receipt  of  the  money,  for  he  is  not  permitted 
to  make  any  executory  contracts  in  relation  to  his  client's  rights, 
nor  will  be  be  permitted  to  compromit  them  by  a  voluntary 
act  of  his  own:  1  Boll.  291;  Jackson  v.  BarOel,  8  Johns.  866; 
KdLogg  ▼.  Gilbert,  10  Johns.  220  [6  Am.  Dec.  885].    The  author- 
ity of  an  attorney,  when  considered  with  a  view  to  the  duties 
which  he  is  required  to  perform,  is  confined  to  the  conduct  and 
management  of  his  client's  cause,  in  which  bis  skill  and  learning 
only  is  pat  in  requisition,  and  the  right  to  receive  his  client's 
iDoney  with  special  authority,  is  an  interpolation,  the  policy  of 
which  may  well  be  questioned,  however  convenient  it  may  be 
in  practice,  and  ought  not  to  be  extended. 

According  to  this  rule,  the  consent  of  Mr.  Thompson  that 
Howard  should  be  discharged,  did  not  justify  or  excuse  the 
sheriff;  but  apart  from  this  consideration  there  is  no  foundation 
for  this  motion.  From  the  judge's  notes  of  the  evidence,  it 
seems  that  Howard  assigned  to  Cleary  a  demand  against  the 
state  as  an  indemnity  to  him,  and  that  confiding  in  that  security, 
he  had  entered  satisfaction  on  the  execution,  so  that  the  assent 
of  Mr.  Thompson  was  founded  on  Cleary's  liability  as  sheriff. 
This  view  of  the  facts  supersedes  altogether  the  necessity  of 
examining  the  question  whether  the  attorney  had  authority  to 
discharge  Howard  under  the  act  of  1815,  by  which  the  arrest 
would  only  have  been  suspended;  for  it  was  intended  by  all  the 
parties  that  it  should  operate  as  a  final  discharge.  The  same 
circumstances  are  an  answer  also  to  the  ground  on  the  subject 
of  damages.  Cleary  has  fixed  the  amount  by  an  undertaking 
to  pay  the  debt,  and  acknowledging  satis6iction  on  the  execu« 
iion. 

Motion  dismissed. 

O'NxALL  and  Habheb,  JJ.  concurred. 
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AiroRiTBT  BAfl  NO  AuTHORiTT  to  diflcharge  defendant  from  custody  with- 
out BatUfaction:  Kellogg  v.  Oilhert,  6  Am.  Dec.  335;  nor  to  enter  a  retraxU: 
Lambert  v.  Sanford,  18  Id.  149;  nor  to  receive  a  bond  in  aatisfaotion  of  th»- 
Judgment:  Smock  v.  Dadfj  16  Id.  780,  note,  782;  nor  to  assign  his  dientV 
Judgment:  Head  v.  Oervaie^  12  Id.  577,  note  582. 


Yattbse  v.  Leb. 

[1  HiLii,  197.] 

WoBDS  Uttered  in  an  AmDAYTt  npon  which  a  search  warrant  lor  atolsD 
goods  is  issued,  are  used  in  the  coarse  of  a  judicial  proceedings  and» 
therefore,  not  actionable. 

AonoN  on  the  case  for  ottering  and  publishing  a  libel.  The 
words  were  used  in  an  affidavit  made  before  a  jnstioe,  for  the 
purpose  of  obtaining  a  search  warrant.  A  nonsuit  was  ordered, 
on  the  ground  that  the  affidavit  was  made  in  the  regular  oourse 
of  a  judicial  proceeding,  and  the  libelous  words  therein  were 
not  actionable.    Plaintiff  moves  to  set  aside  the  nonsuit. 

WhitakeTf  for  the  motion. 

PeUigru,  contra. 

By  Court,  O'Nball,  J.  I  think  Che  motion  to  set  aside  the 
nonsuit  must  fail.  The  words  charged  as  libelous  were  uttered 
unquestionably  in  a  judicial  proceeding;  they  constitute  the 
necessary  information  for  the  obtaining  a  search  warrant  for 
stolen  goods.  The  warrant  was  issued  upon  it,  executed,  and 
returned  to  the  magistrate.  Upon  its  return,  it  was  his  duty, 
if  upon  examination  a  felony  had  been  committed,  and  there 
was  reason  to  believe  that  the  party  in  possession  was  the  felon, 
to  bail  or  commit  him  for  trial,  according  to  the  nature  of  the 
case.  If,  however,  no  felony  was  committed,  or  there  was  no 
reason  to  believe  the  party  in  possession  to  be  the  felon,  the 
magistrate  might  discharge  him. 

The  information  is  part  of  the  proceeding,  and  can  not  be 
considered  as  a  libelous  publication.  If  it  was,  every  informs* 
tion  made  for  the  apprehension  of  a  felon,  would  subject  the 
prosecutor  to  an  indictment  for  a  libel,  in  which  not  even  the 
truth  could  be  given  in  evidence  in  justification. 

In  the  civil  action  for  a  libel,  the  defendant  would  be  subject 
to  great  disadvantage;  the  truth  of  the  charge  would  be  his 
only  complete  justification.  Probable  cause  would  be  only  in 
mitigation. 

It  is  necessary  to  preserve  the  distinct  boundaries  between 
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actions.     The  action  for  slander  is  a  species  of  the  action  on  the 
caaey  differing  in  form,  rules  of  evidence,  and  pleading,  from 
the  actions  on  the  case  for  malicious  prosecution,  malicious  ar* 
rest,  or  maliciouslj  suing  out  a  search  warrant.     The  latter  is 
the  only  remedy  to  which  the  plaintiff  could  have  resorted  for  a 
ndress  of  the  civil  injury  which  he  alleges  he  has  sustained. 
U  it  be  true  that  the  defendant,  without  any  reasouable  or 
probable  cause,  sued  out  the  search  warrant,  I  entertain  no^ 
doubt  that  he  might,  in  a  proper  action,  bo  made  responsible 
for  it.     Bat  to  permit  the  plaintiff  to  proceed  in  this,  is  con* 
founding  the  forms  of  action,  or  depriving  the  defendant  of  the 
protection  which  the  law  affords  to  him  as  prosecutor.    The 
case  of  Hetfward  v.  Cuihbert,  4  McO.  854,  was  for  a  malicious 
prosecution  on  an  information  on  which  no  proceedings  had 
been  had,  and  it  was  held  that  the  action  would  not  lie.    For 
angfat  that  appeared  in  that  case,  that  was  a  mere  voluntary 
aAdavit  charging  a  felony,  and, in  such  a  case,  there  could  be  ne 
doubt  that  slander — not  malicious  prosecution — ^was  the  proper 
remedy.     The  case  of  MiUm  v.  Bumridea,  1  Nott  &  McC.  426, 
turoed  mainly  upon  the  questions  whether  the  proceedings  were 
regular,  and  whether  the  court  to  which  the  charges  were  pre- 
ferred had  jurisdiction  of  the  cause;  and  it  was  held  that  they 
were  irregular,  and  that  the  court  had  not  jurisdiction.     This^ 
therefore,  was  held  very  properly  to  deprive  the  defendants  of  the 
justification,  that  the  words  were  uttered  in  a  course  of  justice. 
In  the  dictum  of  that  case,  ''If  these  proceedings  had  been 
regular,  yet,  if  the  charges  were  false  and  malicious,  they  should 
not  shelter  themselves  under  a  plea  that  it  was  a  matter  alto- 
gether  of  military  cognizance,  but  that  they  were  liable  to  an- 
swer for  it  in  damages  before  a  civil  tribunal,''  I  fully  concur. 
Bat  I  should  not  have  held  the  defendants  responsible  in  an 
action  for  the  slander,  but  in  an  action  for  maliciously,  and 
without  any  reasonable  cause,  preferring  charges  against  an 
officer. 
The  motion  to  set  aside  the  nonsuit  is  dismissed. 

JoHHSON  and  Habfsb,  JJ.,  concurred. 


Words  Spoken  is  Judicial  Pbogbedinos  Are  not  aotionahle.  See  AUem 
V.  Cn^Qoiy  20  Am.  Deo.  647,  note  649,  where  the  other  omm  m  thii  aeriea  on 
tiui  eBbjeci  are  ooUecied. 
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Giles  v.  Pratt. 

[1  HlLii,289.] 

Administbatob  who  Allows  Judgment  bt  Default  to  be  taken  egaineft 
him,  is  liable  for  the  costs,  de  bonis  propriU. 

JUDOMBMT  AND  EXECUTION  HAT  BE  AMENDED,    On   motioil,    withoot  IlOtioe 

to  the  judgment  debtor, 
^uc^  Amendment,  when  Made,  Relates  Baok  to  the  time  when  the  exe- 
cution issued,  and  it  is  considered  as  issaed  in  the  form  in  which  it 
stands  after  amendment. 

Trespass  to  try  titles.  The  plaintiffs  claimed  under  a  sheriflTa 
deed  to  one  McDauiel,  dated  April,  1821.  A  judgment  bj  de- 
fault was  rendered  against  John  Pratt,  as  administrator  of  his 
father,  in  October,  1820,  and  a  fi.  fa,  lodged  in  November  fol- 
lowing. The  judgment  entered  up  was  that  the  plaintiff  should 
recover  the  debt  and  costs  against  the  defendant  as  adminis- 
trator; but  the  fi,  fa,  commanded  the  sheriff  to  make  the  debt 
and  costs  of  the  individual  property  of  John  Pratt.  The  sale 
to  McDaniel  was  made  under  this j$.  fa.  Before  trial,  the  court, 
en  motion,  granted  leave  to  the  plaintiff  to  amend  the  judg- 
ment and^./a.,  and  they  were  amended  so  as  to  show  that  they 
were  rendered  against  Pratt  as  administrator,  and  to  be  col- 
lected of  the  assets  in  his  hands  to  be  administered,  if  so  much 
were  to  be  found,  and  if  not,  the  costs  to  be  levied  de  bonis 
propriis.  The  defendant  claimed  title  under  a  deed  from  John 
Pratt,  dated  in  January,  1821,  so  that  if  the  sheriff's  sale  was 
valid,  the  plaintiffs  were  entitled  to  a  verdict.  The  defendant 
contended  that  the  sale  was  void,  because  it  was  made  to  satisfy 
the  debt,  and  not  merely  the  costs.  The  judge  charged  the 
jury  that  the  amendment  had  relation  back  to  the  time  of  the 
entry  of  the  judgment,  and  the  sheriff  was  therefore  presumed 
to  have  sold  the  land  for  the  costs,  as  he  was  authorized  to  do; 
but  that  this  presumption  could  be  rebutted,  and  if  they  found 
from  the  facts  that  the  sheriff  sold  to  satisfy  the  debt,  and  not 
the  costs,  the  sale  was  void.  The  jury  found  for  the  defentl- 
ant.  The  plaintiff  appealed,  and  moved  for  a  new  trial,  and 
the  defendant  appealed  from  the  order  allowing  the  amend- 
ment. 

Hill,  for  the  motion. 
WiUiama,  contra. 

O'NxALL,  J.    In  the  view  which  we  have  taken  of  this  case, 
we  regard  the  question  whether  the  plaintiff  had  the  right  to 
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4unend  the  execution  as  the  principal  one  to  which  all  others 
sio  subordinate.  To  decide  it,  it  will  be  necessary  to  consider 
it  in  two  points  of  view:  1.  As  to  the  liability  of  the  adminis- 
trator to  costs  de  bonis  proprUs  ;  and  2.  The  right  of  the  pkint- 
i£b  to  amend  without  notice  to  the  administrator. 

In  Hullock'slaw  of  costs,  196,  it  is  said:  ''Where  a  party 
defends  as  executor  or  administrator,  he  is  liable  to  costs  in  all 
«aaes»  and  in  the  same  manner  as  other  defendants;  and  the 
judgment  as  to  the  costs  is  de  bams  iesialoris  si,  etc. ,  ei  si  non  iuno 
de  bonis  propriis.  If,  however,  he  pleads  plene  administravU  gen- 
erally, or  prceter  alone,  and  it  is  confessed  or  found  for  him,  and 
the  plaintiff  takes  judgment  of  assets  quando  acciderint,  the  ex- 
ecutor or  administrator  defendant  would  not  be  liable  to  the 
plaintiff's  costs,  but  would  be  entitled  to  judgment  against  the 
plaintiff  for  his  costs: "  1  Saund.  336;  2  Tidd  Pr.  1017;  Osterhoui 
T.  Hardenberghj  adrnW^  19  Johns.  266.  In  the  case  of  Smiih  t. 
Ooggans^  State  B.  52,  the  rule  stated  by  HuUock  was  recognized 
and  adopted;  and  it  was  held  in  that  case,  that  where  the  admin- 
istrator pleaded  the  general  issue  and  piene  adminislravU  prceter^ 
and  the  latter  was  confessed  by  the  plaintiff,  and  the  former 
found  io  his  favor  and  against  the  defendant,  that  the  admin- 
istrator  was  liable  for  costs  de  bonis  propriis.  These  author- 
itiesy  however,  suppose  the  executor  or  administrator  to  have 
defended  the  case,  and  the  case  before  us  presents  the  ques- 
tion, ia  he  liable  for  costs  when  he  makes  no  defense,  and 
suffers  judgment  to  go  against  him  by  default?  Upon  first 
considering  the  case,  I  was  very  much  inclined  to  think  that  he 
was  not  liable  for  costs  in  the  first  instance;  and  that  he  could 
be  only  nuide  liable  in  the  same  way  for  them  that  he  could 
for  the  debt,  by  an  action  of  debt  suggesting  a  devastavit.  But 
on  a  careful  examination  of  the  authorities,  I  am  satisfied  that 
my  first  impression  was  wrong.  In  the  case  of  Bock  y.  Leigh' 
(on,  1  Salk.  310,  it  was  held  that  "  if  an  executor  confesses  or 
suffers  judgment  by  default,  he  admits  assets  in  his  hands,  and 
is  estopped  to  deny  the  contrary/'  This  has  ever  since  been 
regarded  as  a  settled  rule  at  law. 

The  judgment  for  the  debt  is,  however,  de  bonis  testaioris,  and 
the  defendant  is  made  liable  de  bonis  propriis  by  an  action  of 
debt  suggesting  a  devastavit.  For  in  legal  contemplation  the 
assets  of  the  testator  are  supposed  to  be  in  the  hands  of  the  ex* 
ecntor,  and  that  they  can  be  made  available  by  an  execution 
against  the  testator's  goods;  this  legal  presumption  is  only  re« 
batted  by  a  return  of  ntUla  bona  on  the  execution  fixing  the 
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devcuUavii,  The  only  reason  which  can  be  assigned  why  aD 
executor  or  administrator  should  in  such  a  case  be  liable  in  the- 
first  instance  to  the  costs^  is,  that  either  his  confession  or  de- 
fault is  an  admission  of  the  debt,  and  that  he  has  in  his  hand& 
assets  Btifficient  to  pay  it,  and  hence  that  he  should  pay  the 
costs  out  of  his  own  funds  as  a  punishment  for  neglecting  hia 
duty  in  this  respect,  the  pajrment  of  the  debt.  This,  it  appears 
to  me,  is  a  just  and  Talid  reason  why  he  should  be  liable  de 
bonis  propriia.  In  2  Tidd  Pr.  1017,  speaking  of  the  judg- 
ment against  an  executor  or  administrator  **  by  confession  of 
nihil  dicU**  it  is  said  to  be  ''  for  the  debt  or  damages  and  costs,, 
to  be  levied  of  the  goods  of  the  testator  or  intestate  in  the 
hands  of  the  defendant,  if  he  hath  so  much  in  his  hands  to  be 
administered,  and  if  not,  then  the  costs  to  be  levied  of  his  own 
proper  goods/'  The  authorities  referred  to  by  Tidd  do  not  sus- 
tain his  position,  except  an  observation  of  Lord  Eenyon,  in 
the  case  of  Farr  v.  Newman^  4  T.  B.  648,  and  that  does  not 
cover  the  whole  ground  assumed.  In  looking,  however,  into 
the  precedents  of  judgments  at  law,  which  Lord  Eenyon,  I 
think  with  great  force,  said,  were  the  best  evidence  of  what  the 
law  is,  I  find  them  to  be  uniformly  entered  up  against  execu- 
tors or  administrators  by  nil  dicUy  according  to  the  rule  stated 
by  Tidd:  2  Rich.  Pr.,  2d  part,  57,  188,  189;  3  Tidd,  213.  The 
judgment  of  nihil  dicit  is  judgment  for  want  of  defense,  and 
may  as  well  be  entered  up  for  want  of  appearance,  which  is 
strictly  a  judgment  by  default,  as  for  the  want  of  a  plea.  The 
same  rule  must  govern  in  both  instances. 

The  administrator  being  liable  to  costs  de  bonis  propriis^  it  is 
now  necessary  to  consider  whether  the  execution  could  be 
amended  vnthout  notice  to  the  administrator.  Before  proceed- 
ing to  consider  this  point,  it  is  necessary  to  premise  that  the 
case  against  the  administrator  was  by  summary  process,  the 
judgment  in  which  is  the  decree,  entered  on  the  minutes  of  the 
court.  There  is  no  technical  precision  observed  in  the  entry  of 
the  decree;  it  is  merely  that  the  plaintiff  recover  an  ascertained 
sum  against  the  defendant.  This  short  entry  is  considered  a 
judgment  for  all  purposes  for  which  it  could  be  regularly  en- 
tered. There  is,  therefore,  no  error  in  the  judgment,  and  it 
must  be  considered  as  standing  precisely  upon  the  same  footing 
as  a  judgment  entered  against  the  administrator,  for  the  debt 
and  costs,  ''  to  be  levied  of  the  lands,  tenements,  and  heredita- 
ments, which  were  of  the  said  T.  P.  at  the  time  of  his  death;  and 
of  the  goods  and  chattels,  which  were  of  the  said  T.  P.,  at  the 
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time  of  his  death,  in  the  hands  of  the  said  J.  P.  as  administrator 
as  aforesaid,  to  be  administered,  if  he  has  so  much  in  his  hands 
to  be  administered;  and  if  there  are  no  lands,  tenements,  and 
hereditaments  of  the  said  T.  P.,  and  the  said  J.  P.,  as  administra- 
tor as  aforesaid,  hath  not  so  much  of  the  goods  and  chattels  of 
the  said  T.  P.  (deceased)  in  his  hands  to  be  administered,  as  will 

pay  and  satisfy  the  said  debt  and  costs,  then dollars,  being 

the  costs  and  charges  aforesaid,  to  be  levied  of  the  proper  goods 
and  chattels,  lands,  tenements,  and  hereditaments  of  the  said 
J.  P."  If,  however,  the  judgment  had  been.irregularly  entered 
np,  it  might  have  been  amended,  on  motion,  as  was  decided  at 
our  last  session,  in  Charleston,  in  the  case  of  Hubbell  v.  Fogartie 
end  xaife  [ante,  163].  In  1  Saund.  836,  note  10,  to  the  case  of 
BawMcke  v.  Provod,  the  authority  for  that  decision  will  be  found. 
If  the  judgment  be  entered  de  bonis  proprUa  instead  of  bonis 
ieaUUoris  si,  etc. ,  it  is  considered  as  a  mere  clerical  mistake,  which 
the  court  below  will  amend  on  motion,  even  after  the  record  has 
been  removed  by  error  and  argument  in  the  court  of  error. 
If  the  judgment  may  be  amended  on  motion,  it  follows  that  the 
execution  may.  Both  are  regarded  as  in  some  degree  the  act 
of  the  court,  and  both  are  amendable  in  its  discretion,  in  all 
matters  of  form.  It  has  long  been  the  settled  practice  in  this 
state  to  allow  executions  to  be  amended  so  as  to  conform  to*the 
judgment,  even  after  a  sale  under  them  by  the  sheriff,  as  of 
oouiBB,  and  without  a  rule  or  notice  to  the  defendant  in  execu- 
tion. I  am  therefore  satisfied  that  the  administrator  was  liable 
for  the  costs  de  bonis  propriis,  and  that  the  execution  was  prop- 
erly allowed  to  be  amended  on  motion,  without  any  notice  to 
the  administrator. 

The  amendment,  when  made,  has  relation  back  to  the  time  at 
which  the  execution  was  issued;  and  it  is  considered  as  issued 
in  the  form  in  which  it  stands  when  amended.  In  that  point 
of  view,  the  sheriff  hadit  in  his  hands,  when  he  sold  the  admin- 
istrator's land,  a  legal  authority  to  sell  it  for  the  costs.  Whether 
he  sold  for  the  debt  or  costs,  or  for  both,  was  perfectly  imma- 
terial to  the  purchaser.  He  was  only  bound  to  inquire,  has 
the  sheriff  authority  to  sell  ?  If  he  had,  he  might  buy,  and 
could  not  be  affected  by  any  irregularity  in  the  sale,  or  the  ap- 
plication of  the  proceeds.  The  presiding  judge  was,  I  think, 
therefore  in  error,  in  submitting  to  the  jury  the  question, 
whether  the  sheriff  sold  the  land  for  the  debt,  or  for  the  costs  t 
His  sale  was  good,  let  his  object  in  selling  be  what  it  might, 
inasmuch  as  be  had  a  legal  authority  to  sell. 


174  Andebson  V,  Belcher.         [S.  Carolina^ 

The  jury  haying  found  against  the  purchaser's  title,  on  the 
question  submitted  to  them  by  the  judge,  we  think  a  new  tzial 
must  be  granted,  and  it  is  so  ordered. 

Johnson,  J.,  concurred. 

Habpeb,  J.,  absent. 

Judgment  against  Ezbcutob. — See  note  to  Hvbbell  ▼•  FogarUe^  ante,  166b 
Amendment  ov  Judgment. — See  note  to  IlttbbeU  r.  FogatHe^  LL 


Andebson  V.  Belgheb. 

[lHzxx,aM.] 
PiBSONAL  PSOPERTT  CoNTETSD  BY  DSED  OF  GlVT  BT  AN  INTESTATE,  befOTT 

hie  death,  is  not  assets  in  the  hands  of  his  administrator,  and  can  not  be 
sold  under  an  execution  against  the  goods  of  the  deceased  in  his  hands  to 
be  administered,  even  though  the  gift  was  made  to  defraud  creditocs. 

Tbbspass  for  taking  and  selling  a  slave.  The  plaintiffs  claimed 
under  a  deed  from  their  brother,  since  deceased.  The  deed  was 
alleged  to  be  voluntary  and  intended  to  defraud  creditors. 
After  the  death  of  Anderson,  judgments  were  obtained  against 
his  administrator,  and  executions  issued,  on  one  of  which  the 
defendant,  as  sheriff,  seized  and  sold  the  slave  in  question  as 
the  property  of  the  intestate.  The  slave  was  in  the  plaintiff's 
possession  at  the  time  of  the  intestate's  death,  and  never  was  iu 
the  possession  of  the  administrator.  The  judge  charged  the 
jury  that  the  sheriff  was  not  justified  in  seizing  and  selling  the 
slave  under  the  execution.  Verdict  for  the  plainti£Gs»  from 
which  the  defendant  appealed. 

BauekeU  and  Wallace^  for  the  defendant. 

BuUer  and  Oriffin^  for  the  plaintiffs. 

O'Neall,  J.  All  the  questions  now  made  in  this  case,  were 
in  effect  decided  by  the  court  in  the  former  opinion,  but  as  the 
defendant's  counsel  appeared  to  be  dissatisfied  with  that  de- 
cision, we  have  at  his  request  reconsidered  it,  and  are  fully 
satisfied  with  its  correctness,  both  from  the  reasons  assigned  in  it„ 
and  also  from  the  authorities  to  which  he  has  referred. 

The  leading  case  on  the  subject  is  the  case  of  Beihd  v.  Stan^- 
hope,  Cro.  Eliz.  810;  it  was  a  scire  faciaa  against  the  defendant 
as  executor  of  T.  Yanghan.  The  issue  was  whether  he  bad 
assets.  It  appeared  that  the  testator  was  possessed  of  goods  ta 
the  value  of  two  hundred  and  fifty  pounds,  and  by  covin,  to  de> 
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fraad  his  creditors,  made  a  gift  of  his  gQods  to  his  daughter^ 
with  a  conditioDy  upon  payment  of  twenty  shillings,  that  it 
should  be  Toid.  The  defendant  intermeddled  with  the  goods, 
and  afterwards  the  daughter,  by  this  gift,  took  them;  and  after 
that,  administration  of  the  goods  of  T.  Yaughan  was  committed 
to  the  defendant.  It  was  lield:  1.  That  he  was  chiirgeable  aa 
exeoator  by  the  fact  of  bis  iutermeddling;  and,  2.  That  lh» 
gift  of  the  goods  was  fiauJulent,  and  that  they  were  assets  ia 
the  defendant's  hands;  the  reason  assigned  for  the  second 
point  ruled  in  that  case  marks  the  distinction  between  it  and 
{he  case  under  consideration.  The  intestate  died  possessed  of 
them;  and  when  the  donee  afterwards  took  them,  it  is  a  tres- 
pass against  the  administrator  for  which  he  hath  his  remedy^ 
and  they  are  always  Ussets  in  his  hands.  Bat  if  a  trespasser 
takes  goods  from  a  testator  in.  his  life-time,  so  as  they  ncTer 
were  but  a  chose  in  action  to  the  executor  or  administrator^ 
they  are  not  assets  until  they  are  recovered.  Wherefore,  not- 
withstanding  this  taking  of  them  by  tbe  donee,  yet  they  alwaya 
remained  as  assets  in  the  hands  of  the  administrator,  and  there- 
fore he  is  chargeable  for  them  as  executor  de  son  tort,  by  hia 
intermeddling  with  them  before  administration  committed;  and 
the  goods  bylaw  always  remained  in  his  possession."  Two 
eiroamstanoes  concurred  in  the  case  of  Bethel  ▼.  Stanhope,  to 
make  the  goods  assets  in  the  hands  of  the  defendant:  1.  Tbe 
fact  that  the  deceased  at  the  time  of  his  death  was  possessed  of 
them;  2.  That  the  defendant  had  possession  before  they  went 
into  the  possession  of  the  Toluntary  donee.  In  this  case,  for 
anythiiig  which  appears,  the  plaintiffs  had  possession  in  tho 
]ife->time  of  the  intestate;  and  his  administrator  certainly  neyer 
had  the  possession. 

It  follows,  therefore,  from  the  case  of  Bethel  t.  Stanhope,  thai 
the  slave  conveyed  to  the  plaintiffs  could  not  be  assets  in  the- 
hands  of  the  administrator;  and  if  so,  I  apprehend  she  could 
not  be  sold  under  an  execution  against  the  goods  of  the  de- 
ceased, in  his  hands  to  be  administered.  If  tbe  administrator 
could  have  recovered  her  by  action,  she,  or  her  value,  woul2 
not  have  been  assets  until  recovered.  But  the  administrator 
could  not  recover,  for  the  reasons  assigned  in  the  former  opin- 
ion, and  hence  the  negro  never  could  have  been  legal  assets^ 
liable  to  the  execution  against  him. 

In  the  case  of  Hdwes  t.  Leader,  Cro.  Jac.  271,  it  was  held  that 
the  defendant,  the  administrator  of  a  donor,  could  not  avoid  hia 
on  tbe  ground  that  his  intestate  was  indebted;  and  that  the 
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^onee  was  entitled  to  the  possession  of  the  goods;  for,  notwith- 
standing the  grant  of  administration  to  the  defendant,  the  plaint- 
ifiP,  the  donee,  would  be  liable  to  the  creditors,  as  an  exeontor  de 
•son  torty  if  the  gift  be  fraudulent.  See  also  Bob.  on  Frandolent 
Conveyances,  694.  This  case  shows  that  the  goods,  Toluntarily 
conveyed  by  the  intcotate,  can  not  be  made  liable  to  the  cred- 
itors by  any  act  of  the  administrator.  For  if,  as  against  him, 
ihe  title  of  the  clonee  is  good,  it  would  follow  that  a  judgment 
4igain8t  the  former  can  not  divest  the  latter  of  his  properly. 
According  to  the  case  of  Howes  v.  Leader^  the  donees,  notwith- 
standing the  grant  of  administration  to  another,  might  be  sned 
4IS  executors  de  son  tort;  but  I  doubt  this  position,  and  still  in- 
-line to  think  the  proper  remedy  in  such  case  would  be  in 
equity.  For  I  think  that  there  can  be  no  snch  a  two-fold  char- 
acter as  executor  and  administrator,  subsisting  in  law  at  the  same 
time,  of  tbe  same  person.  But  whether  the  donee  is  liable  to 
l)e  sued,  in  such  a  case,  as  executor  de  son  tori,  or  not,  it  shows 
^dearly  that  his  title  is  paramount  to  the  administrator's,  and 
■can  only  be  divested  by  some  proceeding  of  the  creditors 
against  him,  in  which  he  may  be  heard  in  defense  of  his  title 

The  case  of  Edwards  t.  Harhen,  2  T.  B.  687,  697,  supports 
the  position  that  where  a  person  makes  a  fraudulent  conveyance 
-of  his  goods,  and  dies  possessed  of  them,  and  after  his  death  the 
jfrantee  possesses  himself  of  them,  and  there  is  no  administra- 
tion, he  may  be  charged  by  the  creditors  as  an  executor  de  son 
4orL  In  snch  a  case,  the  grantee,  as  defendant,  has  the  oppor- 
tunity of  defending  his  title.  For  the  very  issue  to  establish 
liis  liability  to  be  discharged  as  executor  de  son  tort,  requires  the 
'Covin  in  the  conveyance  to  be  first  established.  But  if  by  ad- 
ministering and  suffering  judgment  to  go  by  default,  the  prop- 
terty  conveyed  by  the  intestate  in  his  life-time  would  be  liable  to 
be  seized  and  sold  in  execution,  there  would  be  no  necessity  to 
ohaige  the  grantee  as  executor  de  son  tort. 

I  agree  with  the  case  of  Belhel  v.  Stanhope,  and  with  Mr. 
Boberts  in  his  comments  at  page  694,  that  if  the  administrator 
has  possession  of  the  goods,  and  a  voluntary  donee  take  them 
away,  that  the  administrator  is  chargeable  with  their  value,  as 
•assets.  But  the  case  of  Chappelly.  Brown,  decided  at  this  place, 
«pring  term,  1830,  held  that  the  administrator  in  such  a  case 
was  not  liable;  and  that  decision,  and  not  my  opinion,  moat  be 
jfegarded  as  law  until  reviewed  and  reversed. 

The  motion  for  a  new  trial  is  dismissed. 

Johnson,  J.,  concurred.    Harper,  J.,  absent. 
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Gannon  v.  Hatgheb. 

[1  HlLl.,900.] 

TkBPAflB  QoAMB  CuLUSUU  FjtBOiT  CAN  Bi  Maxntainid  Only  by  the  person 
who  hea  po«eanon  in  feet  of  the  realty  to  which  the  injoiy  has  been 
done;  case  is  the  proper  remedy  for  an  injury  done  to  the  reversionary 
interest  of  the  landlord,  while  the  property  was  in  the  possession  of  his 
tenant. 

TBB8PA88  quare  claumim  /regU.  The  land  was  in  the  poesea- 
■ion  of  the  plaintiff's  lessee  at  the  time  when  the  trespass  com- 
plained of  was  committed.  The  judge  held  that,  as  the  plaint- 
iff's title  was  only  in  reversion,  she  could  not  maintain  trespass 
for  yiolating  the  possession  of  the  occupant,  and  ordered  a  non- 
Miit,  which  the  plaintiff  moTed  to  set  aside. 

BauskeU  and  Wallace,  for  the  motion. 

BuUer  and  Qriffin,  contra, 

"Bj  Conrt,  Johhsoh,  J.  The  facts  of  this  case  distinctly  raise 
the  question  whether  an  action  of  trespass  quare  dau8um/regii 
lies  at  the  suit  of  the  landlord  against  a  stranger,  for  a  trespass 
committed  on  the  actual  possession  of  his  tenant,  when  the  in- 
jury  is  such  as  to  affect  his  reversionary  interest. 

The  distinction  between  injuries  for  which  trespass  or  case  is 
the  proper  remedy,  is  so  distinctly  marked,  as  to  leave  no  doubt 
about  the  appropriate  remedy  for  this  injury.  When  the  force 
committed  operates  an  immediate  injury  to  the  plaintiff,  tres- 
pass is  the  remedy;  but  when  the  injury  is  the  remote  conse- 
quences of  the  trespass,  and  the  damages  consequential,  case 
lies:  Howard  v.  Banks,  2  Burr.  1114;  Beynolda  v.  Clarke,  1  Stra. 
636;  Leame  y.  Bray,  3  East,  602.  The  plaintiff's  right  in  the 
locus  in  que  was  superseded  by  the  lease  and  the  possession  of  the 
tenant.  The  trespass  could  not,  therefore,  operate  as  an  imme- 
diate injury  to  the  plaintiff,  and  trespass  would  not  lie.  Her 
right  reyived  at  the  expiration  of  the  lease,  and  upon  re-entry, 
if  impaired  by  the  trespass  done,  case  was  the  proper  remedy. 

In  Bac.  Abr.,  Trespass,  O,  8,  it  is  laid  down,  on  yery  high 
aathority,  that  only  the  person  who  has  possession  in  fact  of 
real  property,  to  which  an  injury  has  been  done,  can  maintain 
an  action  of  trespass  q^iare  claujsum  fregii.  A  general  property 
not  being  in  that  case,  as  it  is  in  personal  property,  su£5cient  to 
found  the  action  upon,  eyen  he,  in  whom  the  freehold  is,  can 
not  maintain  trespass  if  another  is  in  actual  possession:  Per 
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Lawrence,  J.,  in  King  y.  Watson,  5  East,  485-487;  Stuyvesanl  t. 
Dunham,  9  Johns.  61;  Wickham  v.  Freeman,  12  Id.  183. 

There  are  two  exceptions,  or  rather  modifications,  of  this 
role,  which  appear  to  me  to  be  founded  in  good  sense,  and  al- 
though they  have  no  direct  bearing  on  the  case,  I  mention 
them  to  prevent  any  misconception  as  to  the  view  which  the 
court  entertain  in  relation  to  them.  The  first  is  the  case  of 
trespass  on  vacant,  wild,  and  uncultivated  lands,  where  it 
seems  the  owner  may  maintain  trespass  for  an  injury  done  to 
them,  the  right,  according  to  some  of  the  cases,  drawing  the 
possession  after  it:  Mather  v.  Trinity  Church,  8  Serg.  &  B.  673; 
Wickham  v.  IVeemxin,  12  Johns.  184.  The  case  of  Brandon  ads. 
Orimke,  1  Nott  &  McC.  363,  364,  goes  also  very  far  towards 
maintaining  this  position.  In  his  remarks  on  that  case,  Mr. 
Justice  Cheves  says:  "  A  person  who  has  only  a  legal  title  has 
only  a  constructive  possession,  and  can  not  maintain  a  trespass; 
but  if  he  enter  he  has  the  actual  possession  and  can  maintain  tres- 
pass, and  this  actual  possession  will  continue,  though  he  should 
not  continue  to  rest  his  foot  upon  the  soil,  until  he  be  disseised, 
or  do  some  act  which  may  amount  to  a  voluntary  abandonment 
of  it."  The  second  exception  is,  when  the  locus  in  quo  is  in 
possession  of  a  tenant  at  will.  Then  it  is  said  the  lessor  may 
maintain  trespass  against  the  tenant  for  voluntary  waste;  for 
that  amounts  to  a  determination  of  the  lease:  Com.  Dig.,  Tres* 
pass,  B,  2;  Starr  v.  Jackson,  11  Mass.  519;  SvffernY,  Ibwnsend^ 
9  Johns.  35.  Or  if  a  stranger  commits  a  trespass  upon  a  lessee 
at  will,  which  injures  the  freehold,  the  lessor  may  maintain 
trespass,  for  the  possession  of  the  lessee  is  the  possession  of 
the  lessor:  Starry.  Jackson,  11  Mass.  519;  Com.  Dig.,  Trespass* 
B,  2. 

The  rule  that  case  lies  for  such  an  injury  is  also  very  dear; 
Com.  Dig.,  Action  on  the  case  for  a  nuisance,  B;  BeyiuMs  t. 
Clarke,  1  Stra.  634,  635;  S.  C,  2  Ld.  Baym.  1399;  Saward  ▼. 
Banks,  2  Burr.  1114. 

Motion  dismissed. 

Habpeb,  J.,  absent. 

Possession  is  Indispensable  to  maintain  trespaiax  IftClaim  v.  Todd^B 
ffdrs,  22  Am.  Dec.  87,  and  note  41,  where  the  other  oaeee  on  the  mibjeel 
reported  in  this  aeries,  are  collected. 
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Pebminteb  v.  MoDaniel. 

[1  HZLL,  387.] 

Blaxx  Sioksd,  Sxaled,  and  Dslivkrbd,  and  afterwards  filled  op,  ia  no  deed; 
■ad  a  bond  given  on  attaohment,  which  is  taken  by  the  magistrate^ 
signed  in  blank,  and  afterwards  filled  up  by  him,  is  void. 

DxBT  on  an  attachment  bond.  The  bond  was  signed  in  blank, 
and  afterwards  filled  out  by  the  magistrate  and  lodged  in  the 
clerk's  ot&oe.  The  judge  charged  the  jury  that  a  deed  was  not 
necesBarily  void  because  it  was  blank  when  signed;  that  if  the 
bond  in  this  case  was  perfected  before  its  delivery  to  the  clerk, 
it  was  a  good  deed;  and  that  it  was  a  question  for  the  jury  to 
decide,  whether  the  magistrate  was  authorized  to  &\l  it  up  before 
he  delivered  it.  Verdict  for  the  plaintiff,  from  which  the  defend- 
ant appealed,  on  the  ground  of  misdirection. 

Bausheti,  for  the  motion. 

Btiilar^  contra. 

JoHKSOH,  J.  According  to  Boyd  v.  Boyd,  2  Nott  &  McO.  126,  if 
a  blank  be  signed,  sealed,  and  delivered,  and  afterwards  written, 
it  is  no  deed;  and  so,  indeed,  are  all  the  cases.  This  attach- 
ment was  issued  by  a  justice  of  the  peace,  and  the  fourth  section 
of  the  act  of  1785,  Pub.  Laws,  368,  provides  that  the  justice, 
"  before  granting  the  attachment,  shall  take  bond  and  security 
from  the  party  for  whom  the  said  attachment  shall  issue,  in 
double  the  sum  attached,  payable  to  the  defendant;"  to  be  con- 
ditioned to  pay  and  satisfy  the  costs  and  damages  which  the 
defendant  shall  sustain,  in  consequence  of  suing  out  the  attach- 
ment.  On  this  proviso  two  things  are  to  be  remarked:  First, 
that  the  bond  must  be  given  before  the  attachment  can  issue. 
Second,  that  the  justice  must  take  the  bond.  It  follows  neces- 
sarily, that  the  bond  must  be  perfected  before  the  attachment 
can  issue,  and  that  the  magistrate  is  the  agent  of  the  defendant 
to  accept  the  delivery  of  the  bond,  and  according  to  the  rule,  it 
is  not  the  deed  of  the  defendants. 

The  act  directs  that  the  bond  shall  be  returned  to  the  court 
to  which  the  attachment  is  returnable;  but  that  is  a  mere  place  of 
deposit;  the  clerk  has  no  authority  to  do  any  one  act  connected 
with  its  execution.  He  can  neither  judge  of  the  form  of  the  bond, 
nor  of  the  sufficiency  of  the  security,  and  must  file  it  in  his  office, 
however  informal  and  insufficient.  It  is  not  enough,  therefore, 
that  the  bond  was  perfect  when  it  was  returned  to  the  clerk's 
office. 
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The  snbseqiient  proseontion  of  the  attachment  could  not  op- 
erate as  a  confirmation  or  recognition  of  the  bond»  within  the 
rule  stated  in  Duncan  t.  Hodges — that  might  have  been  done 
without  any  bond.  Without  the  bond  the  attachment  issued 
wrongfallj,  and  its  subsequent  prosecution  was  but  the  con- 
tinuation of  the  wrong,  and  could  not  make  a  bond  where  none 
before  existed.  For  want  of  the  bond  the  defendant  in  attach- 
ment might  have  set  aside  the  proceedings,  and  upon  an  appli- 
cation to  the  court  for  that  purpose^  it  would  not  have  availed 
the  defendant  if  he  had  answered,  ''It  is  true  the  attachment 
issued  without  bond,  but  I  have  persisted  in  the  error,  and 
therefore  that  defect  is  cured/' 

There  is  another  reason  why  the  subsequent  prosecution  of 
the  attachment  can  not  operate  as  a  confirmation  of  the  bond. 
By  the  act  the  plaintiff  in  attachment  must  give  security.  His 
subsequent  confirmation  of  the  bond,  however  probable,  could 
not  operate  upon  the  securities,  though  he  had  recognised  its 
binding  obligation  in  every  possible  form,  even  by  confessing 
this  action,  that  would  not  bind  the  other  defendants  his  seooxi- 
ties. 

Motion  granted. 

O'NxALL,  J.,  concurred. 
Habpkb,  J.,  absent. 


Bond  Sioksd  in  Blank,  VALmmr  ov.— See  Wyime  r.  Tk^  Oaventor,  2A 
Am.  Deo.  4iS$  OUberi  v.  Aidhtmy^  Id.  439,  and  note  441,  when  the  otiiar 
on  this  eabjeot  are  ooUeoted. 
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[1  Hill,  989.] 

Obugex  or  Bovn  who  Pots  it  out  of  thx  Powxb  of  the  obligor  to  per- 
form the  condition  of  the  hond,  ia  not  entitled  to  reooTer  for  a  breach  ol 
each  condition. 

Debt  on  a  bond  conditioned  to  make  title  to  a  tract  of  land. 
The  defendant  sold  the  land  to  the  plaintiff;  but  not  haying  the 
deeds,  he  was  unable  to  describe  it  with  sufficient  certainty,  and 
therefore  gaTe  this  bond,  stipulating  thereiu  that  the  title  to  be 
executed  should  correspond  with  a  deed  from  Burdine  to  But- 
ledge,  who  formerly  owned  the  land.  This  deed  was  in  the 
possession  of  the  plaintiff's  son,  which  fact  was  kept  concealed 
from  the  defendant,  and  the  plaintiff  had  requested  his  son  not 
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to  give  it  to  the  defendant.  The  defendant  used  exertions  to 
get  the  deed,  and  applied  to  the  plaintiff's  son  to  aid  him.  The 
day  passed,  and  the  plaintiff  sned  on  the  bond;  pending  the 
suit,  defendant  tendered  a  title.  Verdict  for  the  plaintiff  for  in- 
terest on  the  purchase  money.     The  defendant  appealed. 

By  Coart,  Johhson,  J.  If  the  obligee  of  a  bond  by  his  own 
acta  pats  it  out  of  the  power  of  the  obligor  to  perform  the  con- 
dition of  the  bond,  it  is  very  clear  that  it  is  a  good  legal  excuse 
for  not  having  performed  it:  Co.  Lit.  206,  b;  Com.  Dig., 
Condition,  Ij,  6.  It  is  in  conformity  with  the  cardinal  princi- 
ple that  no  one  shaU  take  advantage  of  his.own  wrong. 

The  undertaking  of  the  defendant  was  to  make  a  title  to  the 
plaintiff  corresponding  with  the  description  of  the  land,  in  the 
deed  executed  by  Burdine  to  Butledge;  access  to  this  deed  was 
therefore  indispensably  necessary  to  the  defendant,  and  this  the 
plaintiff,  through  the  agency  of  his  son,  prevented,  by  sup- 
pressing the  truth,  with  the  avowed  object  of  preventing  the 
performance  of  the  condition,  and  if  this  was  done  before  the 
condition  of  the  bond  was  broken,  the  plaintiff  is  not  entitled 
to  recover  a  farthing.  If  afterwards,  the  damages  ought  to 
have  been  merely  nominal,  for  such  a  fraud  ought  not  to  meet 
with  any  countenance. 

Motion  granted. 

Hov-pKBioBMAxrai  ov  OoNDinoH  or  Boins  when  ezonaedx  People  v.  Mmh 
nbi^  18  Am.  Deo.  461,  and  note  462L 


Gbeog  v.  Bioham. 

JinwHXSTB  or  Favor  or  Plaintxvt,  that  abs  Pabt  or  Hn  Titli,  may 
be  examined  into  by  the  defendant,  nnleas  he  be  a  party  or  a  pri^y  to 


Bale  uhdke  Two  ExicunoNB,  Onx  ov  which  is  Ikopxkativb,  and  the  other 

good,  wiU  be  referred  to  the  latter,  and  upheld. 
fwjR  Tkabs*  ADVxaa  Possbssiov  ov  Pebsonal  Pbopxbtt  gives  a  good 

title  thereto,  even  thongh  the  origin  of  snoh  poeaeadon  may  have  been 

fcandnlent. 

Tbotbb  for  slaves.  PlaintiflTs  mother,  being  security  on  a 
bond  to  one  Howard,  and  suits  pending  against  her,  had  given 
notes  to  plaintiff  which  were  expressed  to  be  for  his  services  in 
managing  her  fanning  interests.  He  was  then  about  fifteen  years 
old.    On  these  notes  judgment  was  immediately  had,  and  un- 
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der  them  tho  negroes  in  question  were  sold^  and  bought  in  by 
the  plaintiff.  After  the  sale  the  negroes  went  back  to  Mrs. 
Gregg's  plantation  and  remained  there  until  the  plaintiff  left, 
when  he  hired  them  out.  The  slaTes  were  afterwards  sold  as 
the  property  of  Mrs.  Gregg,  under  executions  against  her  at  the 
suit  of  Howard;  and  for  this  alleged  wrong  this  action  is  brought. 
At  the  time  the  negroes  were  sold  to  the  plaintiff,  the  sheriff  had 
also  levied  on  them  under  an  execution  then  in  his  office,  in 
favor  of  Howard.  After  the  sale  the  plaintiff  gave  his  note  to 
the  sheriff  for  the  whole  amount,  applicable  to  his  judgments, 
out  of  this  sale,  on  which  note  judgment  has  since  been  recov- 
ered against  him.  If  the  possession  of  the  negroes,  while  they 
were  on  his  mother's  plantation,  were  to  be  considered  as  his 
possession,  he  had  a  good  title  under  the  statute  of  limitations; 
but  if  his  possession  commenced  only  when  he  left  there  and 
faired  them  out,  the  statute  had  not  fully  run.  The  judge 
charged  the  jury  that  the  plaintiff's  purchase  under  his  judg- 
ments was  fraudulent  as  to  creditors,  and  that  he  regarded  the 
possession  of  the  negroes  that  followed,  the  possession  of  the 
mother  so  long  as  they  were  on  the  plantation  with  her;  but 
Ihat  this  was  a  question  of  fact  for  them  to  determine,  and  if 
they  found  that  from  the  time  of  the  purchase  the  plaintiff  had 
the  exclusive  possession,  he  must  hold  them  by  that  possession, 
since  more  than  four  years  had  elapsed  since  that  time.  The 
jury  found  for  the  plaintiff,  and  the  defendant  moved  for  a  new 
trial  on  the  grounds:  1.  That  the  plaintiff's  title,  under  his  pur- 
chase, was  fraudulent  and  void.  2.  That  his  possession  was 
not  such  as  to  give  him  title  under  the  statute  of  limitations, 
and  if  the  possession  was  that  of  the  plaintiff.  Yet,  having 
originated  in  fraud,  the  statute  would  only  run  from  the  discov- 
ery of  the  fraud. 

Dargan  and  Oraham,  for  the  motion. 

JErvin,  contra, 

O'Neall,  J.  I  entertain  no  doubt  that  if  the  result  of  this 
case  depended  on  the  bona  fides  of  the  plaintiff's  judgments 
against  his  mother,  a  new  trial  must  be  granted;  for  I  think 
that  the  proof  is  sufficient  to  show,  that  they  were  fraudulent 
as  against  her  creditors.  But  there  are  some  views  of  the  case 
which  will  entitle  the  plaintiff  to  retain  his  verdict. 

Before  I  proceed  to  state  them,  it  will  be  necessary  to  dispose 
of  an  objection  which  is  preliminary  to  all  others.  It  was  sup- 
posed that  the  plaintiff's  judgments  could  not   be  inquired 
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into  when  they  came  in  issue  collaterally.  Bat  it  must  be 
borne  in  mind  that  the  judgmeuts  are  part  of  the  plaintiff's 
title,  and  are,  of  course,  examinable  by  the  defendant,  unless 
they  operate  as  an  estoppel.  To  haTe  this  effect  against  the 
defendant,  he  must  be  either  a  party  or  privy  to  them.  He  is 
a  stranger  to  the  judgments,  and  is  concluded  by  nothiug  in 
them.  Whatever  will  avoid  them,  he  may  show,  to  prevent 
them  from  having  operation  against  him.  As  part  of  the 
plaintiff's  title,  they  are  prima  fade  evidence  of  what  they  pur- 
port, but  no  more;  and  Uie  defendant  may  show  that  they  were 
fraudulent  and  covinous,  and  therefore  void  as  against  him: 
treasurers  v.  Bates,  2  Bail.  880,  881;  1  Stark,  on  Ev.  242,  262. 
In  a  note  to  1  Stark,  on  Ev.  242,  it  is  said,  ''when  a  person 
who  has  committed  the  fraud,  attempts  to  avail  himself  of  the 
act,  so  as  to  discharge  himself  from  a  previously  existing  obli- 
gation,  or  to  acquire  a  benefit,  the  judgment  thus  obtained  is 
declared  void  as  to  that  purpose,"  from  which  it  would  seem 
to  be  clear,  that  the  judgments  of  the  plaintiff  against  his 
mother,  so  far  as  he  sets  them  up  for  the  purpose  of  acquiring 
title  to  his  mother's  slaves,  may  be  shown  by  the  defendant  to 
be  fraudulent,  and  therefore  void.  For  all  other  purposes,  such 
as  a  justification  to  the  sheriff  for  a  levy  and  sale  under  them, 
or  as  part  of  a  stranger's  title  who  purchased  under  them,  they 
would  be  good:  Sims  v.  Slacum,  3  Cranch,  300. 

It  appears  that,  although  the  slaves  were  levied  on,  and  sold 
under  the  plaintiff's  executions,  yet  that  they  were  also  levied 
on  under  one  of  the  executions  in  favor  of  Howard.  This  was 
beyond  all  doubt  a  good  authority  to  the  sheriff  to  sell.  In  the 
case  of  McElwee  y.  Sutton,  2  Bail.  361,  two  executions  were 
levied  on  the  slave;  he  was  sold  under  one  which,  at  the  time 
it  was  levied,  was  inoperative;  the  other  was,  however,  opera- 
tive; the  sale  was  referred  to  the  latter,  and  held  to  be  good; 
and  so  in  this  case,  if  the  sale  had  been  made  to  a  stranger,  there 
could  be  no  doubt  that  the  same  rule  would  have  prevailed.  And 
notwithstanding  the  sale  is  to  a  party  to  the  fraudulent  judg- 
ments, yet  if  it  appears  he  has  not  received  any  benefit  from 
them,  the  sale  may  be  supported.  On  looking  into  the  evidence, 
it  appears  that  this  plaintiff  gave  his  note  to  the  sheriff,  Tart, 
for  three  hundred  and  sixty-three  dollars  and  ninety-eight  cents, 
which  seems  to  be  the  whole  sum  arising  from  the  sale  applica- 
ble to  his  judgments.  Upon  this  note  be  has  been  sued,  and 
judgment  recovered  by  the  executor  or  administrator  of  Tart, 
the  sheriff.     The  money  is  therefore  to  be  regarded  as  paid  to 
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Tart  by  the  plaintiff  on  his  purchase,  and  if  bo,  the  exeoutors  of 
Howard  have  a  plain  and  direct  remedy  against  Tart's  repre* 
sentatives  for  the  recovery  of  it. 

It  appears,  too,  that  nearly  five  years  elapsed  after  the  sale 
of  the  negoes  to  the  plaintiff  by  Sheriff  Tart  before  they  were 
resold  by  the  defendant,  at  the  suit  of  Howard.  This  alone 
might  have  sustained  the  plaintiff's  title,  on  the  ground  that 
four  years'  exclusive  and  adverse  possession  would  give  him  a 
good  title  against  his  mother,  and,  of  course,  her  creditors.  But 
when  added  to  the  other  view  of  the  case,  it  shows  that  the 
plaintiff's  title  to  the  slaves  ought  not  to  be  disturbed,  and  thai 
Howard's  executors  ought  to  look  to  Tart  for  the  prooeeds  of 
the  sale. 

Motion  for  new  trial  dismissed. 

JoHNBOH  and  Habpeb,  JJ.,  concurred. 


Gain  v.  Maples. 

[1  Hnx.  804.] 

Shibiit  hat  Sill  Land  on  Tussdat,  althoagh  he  may  Itsve  had  nifficiaot 
time  to  have  made  the  sale  on  Monday;  and  whether  he  had  <»  not  is  a 
matter  for  him  to  determine. 

OsNKRAL  Descbiftion  OF  Land  IN  A  Shxbitt's  Deed  is  Bofficient;  and  land 
described  in  such  deed  as  the  tract  whereon  the  defendant  lives,  is  soffi* 
ciently  described,  although  parts  of  saoh  tract  were  previously  acquired 
by  him  from  different  parties. 

Tbbspass  to  try  titles.  The  plaintiff  purchased  at  a  sherifTs 
sale.  His  levy  indorsed  on  the  execution  was:  ''LeTied  on  a 
tract  of  laud  whereon  the  defendant  lives,  pointed  out  by 
him."  This  land  originally  consisted  of  different  tracts  which 
the  defendant  had  acquired  from  different  parties;  but  he  had 
been  living  on  the  tract  for  many  years.  The  sale  was  made  on 
Tuesday,  although  it  was  proved  that  the  sheriff  had  suffi- 
cient time  to  have  sold  it  on  Monday.  The  judge  charged  the 
jury  that  the  sheriff  was  to  judge  of  the  necessity  which  would 
authorize  him  to  make  sales  on  Tuesday;  that  both  of  the  orig- 
inal tracts,  on  one  of  which  the  defendant  lived,  and  both  of 
which  he  cultivated  as  one,  were  embraced  in  the  levy  and  sale 
Verdict  for  the  plaintiff  for  the  whole  of  the  land.  The  defend* 
ant  appealed,  and  moved  for  a  new  trial. 

McConl^  for  the  motion. 

Mayrant  and  Preston,  contra. 
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J0HB8OH,  J.  1.  The  act  of  1791  provides  "  that  no  district 
sheriff  shall  sell  any  property  in  any  private  or  retired  part  of 
his  district;  bnt  he  shall  sell  the  same  on  the  first  Monday  (and 
if  the  sales,  commenced  on  that  day,  can  not  be  concluded  on 
the  same^they  may  be  finished  on  the  day  following,  at  the  same 
boors)  in  each  month,  between  the  hours  of  eleven  and  three, 
in  Charleston  district,  and  eleven  and  five  in  other  districts,  at 
sacb  places  in  each  and  every  district  as  the  judges  of  the  court 
of  common  pleas  shall  appoint."  The  evidence  is  very  abun- 
dant that  there  was  no  want  of  time  to  prevent  the  sale  of  the 
defendant's  land  on  Monday.  The  sheriff  could  have  sold  on 
Monday  conveniently  enough,  if  he  had  thought  proper  to  do 
so,  and  the  question  made  in  the  first  ground  of  the  motion  is, 
whether  the  sale  is  void  on  account  of  having  been  made  on 
Tneeday. 

On  this  point  we  concur  entirely  with  Mr.  Justice  Martin. 
The  leading  object  of  prescribing  a  time  and  place  for  sheriffs' 
sales  was  to  secure  the  greatest  price  for  the  property  sold,  by 
giving  notice  to  those  desirous  of  purchasing;  and  the  possibility 
that,  with  the  greatest  possible  industry,  the  sheriff  would  not 
be  able  to  make  all  his  sales  in  one  day,  naturally  suggested  the 
idea  of  adding  another,  not  that  it  might  be  physically  impossi- 
ble to  make  all  the  sales  in  one  day,  but  that  a  thousand  other 
caases  might  operate  to  prevent  or  render  it  inexpedient.    And 
the  knowledge  that  the  sheriff  may  sell  also  on  Tuesday,  is 
equally  calculated  to  secure  the  attendance  of  purchasers.     To 
tie  down  the  authority  to  sell  according  to  the  rigid  rule  con- 
tended for  in  support  of  the  motion,  might  operate  beneficially 
in  a  particular  case,  but  the  chances  are  exactly  equal  whether  it 
would  not  operate  injuriously.     On  the  other  hand,  there  is  not 
one  circumstance  better  calculated  to  secure  a  fair  price  at  pub- 
lic sales  than  the  certainty  which  the  purchaser  feels  in  being 
quieted  and  protected  in  his  purchase.     No  one  would  willingly 
pay  a  fair  price  for  property,  with  the  knowledge  that  he  might 
be  dispossessed  of  it  on  account  of  an  irregularity  arising  out  of 
the  neglect  or  willfulness  of  the  sheriff,  of  which  he  might  be 
wholly  ignorant,  and  concerning  which  he  could  have  no  means 
of  informing  himself;  and  the  case  of  Turner  and  McRae  was  de- 
cided on  this  principle.     2.  There  can,  of  course,  be  no  tech- 
nical mode  of  describing  a  tract  of  land — all  that  is  practicable 
or  desirable  is,  that  it  should  be  known  by  the  description.     In 
Frean  v.  Cruickslianks,  3  McCord,  84,  it  is  said  that  a  descrip- 
tion to  a  common  intent  is  sufficient;  and  so,  if  it  is  described 
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as  it  is  generally  known  and  understood.  In  Orimke  v.  Bran" 
don,  1  Nott  &  McC.  864,  865,  the  original  grant  included  lands 
on  both  sides  of  a  navigable  river.  In  process  of  time  the  pro« 
prietor  sold  to  another  all  that  lay  on  one  side  of  the  xivery  and 
the  plaintiff  afterwards  purchased  both,  and  it  was  held  thai 
although  they  had  been  severed,  in  him  they  were  identified  and 
constituted  one  tract,  so  that  his  pedis  possessio  in  the  south 
side  operated  as  an  actual  possession  on  the  north  side  of  the 
river,  so  that  tlie  whole  might  have  been  well  described  as  one 
tract.  And  I  recollect  another  case,  in  which  a  devise  of  the 
homestead  or  **  tract  of  land  on  which  I  live,"  was  held  to 
carry  another  tract  separated  from  it  by  a  considerable  space. 
The  homestead  was  swamp  land,  and  principally  cleared  and  cul- 
tivated; the  other  was  wood  land,  used  with  it  for  timber  and 
fuel:  WUson  ads.  Bobertson,  Harper  Ch.  66. 

These  cases  are  an  answer  to  the  objection  that  the  land  is 
described  in  the  levy  and  advertisement  as  an  entire  tract  on 
which  the  defendant  lived.  If  it  had  been  described  as  a  tract 
of  land,  a  part  of  which  the  defendant  had  inherited  from  his 
father;  a  part  of  which  he  had  purchased  from  his  mother;  and 
a  part  from  Broughton,  which  is  according  to  the  truth  of  the 
fact,  it  would  have  been  unintelligible,  except  to  the  few  who 
might  probably  know  the  history  of  his  title.  But  when  de- 
scribed as  the  tract  of  land  on  which  he  lived,  his  residence,  his 
cultivated  fields,  and  the  limits  within  which  he  exercised  acts 
of  ownership,  would  give  a  general  view  of  the  localiiy. 

There  is  another  view  of  this  question.  It  is  unreasonable 
to  expect  that  the  sheriff  can  give  a  minute  description  of  the 
land  on  which  he  levies;  a  general  description  is  all  that  can 
be  expected.  He  has  no  authority  to  make  a  survey ,  and  if  he 
had,  he  has  nothing  to  point  out  the  boundary.  If  it  be  an 
evil  calculated  to  injure  the  defendant  in  execution,  the  rem- 
edy is  in  bis  own  hands.  It  is  in  his  power  to  furnish  the 
sheriff  with  a  description,  as  minute  as  may  be  desirable.  He 
may  attend  the  sale,  and  give  to  the  bidder  every  information  that 
may  be  necessary  to  enable  him  to  make  a  fair  estimate  of  its 
value;  and  if  he  whose  interest  it  is  to  make  this  known,  neg- 
lects to  do  it,  he  must  take  the  consequences  of  a  sale  under  a 
general  description,  which  is  the  most  that  can  be  expected  of 
the  sheriff. 
Motion  dismissed. 

O'Neall  and  Habpeb,  JJ.,  concurred. 


DmoaipnoK  in  deed  miut  be  certun:  BuUen  v.  RunneU,  0  Anu  D^Vb  Sft. 
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WeSTBBOOK  17.  MoMlLLAN. 

[1  HlLL,  817.] 

Wabt  ov  Titlb  IK  THS  VszTDOB  OF  LA2n>  18  a  technical  breach  of  the  cove- 
nant of  seisin;  bat  if  the  pnrohaaer  affirm  the  contract  by  remaining  in 
posBCiaiiion,  and  the  defect  in  the  title  be  sapplied,  that  fact  may  be  re- 
ceiTed  in  mitigation  of  damages. 

Vkbdict,  in  such  a  Cass,  vor  thb  Wholb  Amount  of  the  porchaae  money, 
will  not  be  distorbed,  although  the  defendant  was,  in  strictnees,  entitled 
to  a  nominal  disoonnt  for  damages,  for  the  breach  of  the  covenant. 

AonoH  on  promissory  notes  given  in  payment  of  a  tract  of 
land.     The  defense  was  a  failure  of  consideration;  and  under 
a  notioe  of  discount,  the  defendants  claimed  damages  for  a 
breach  of  warranty  in  the  plamiifTs  deed  to  them.    The  plaint- 
iff had  conTeyed  the  land  to  the  defendant  by  deed  containing 
the  usual  warranty.    At  the  time  of  the  sale  the  plaintiff  had 
no  oertain  title  to  the  land.     When  the  defect  in  the  title  was 
disooTored,  the  plaintiff  made  the  following  indorsement  on 
each  of  the  notes,  in  order  to  restrain  their  negotiability:  ''I 
agree  not  to  transfer  this  note  until  the  dispute  respecting  the 
land  for  which  it  is  given,  is  settled."    The  defendant's  title  to 
the  land  in  question  was  perfected  by  a  decree  of  the  court  of 
equity  since  the  commencement  of  this  action.    The  land  had, 
howeyer,  been  rendered  unsalable  by  the  dispute  about  the  title, 
and  had  depreciated  in  value,  and  the  defendant  offered  to  re- 
convey  on  condition  that  the  notes  were  surrendered.    The 
judge  charged  the  jury,  that  the  title  being  then  perfect,  the 
defendant  was  estopped  from  taking  advantage  of  the  former 
breach  of  warranty,  and  therefore  the  plaintiff  was  entitled  to 
recover  the  full  amount  of  the  notes.     The  jury  found  accord- 
ingly, and  the  defendant  moves  for  a  new  trial  on  the  ground  of 
misdirection. 

Blanding^  for  the  motion. 

Chregg^  corUra. 

JoHNSOH,  J.  In  the  case  of  Johnson  v.  Purvis,  during  this 
term,  I  have  had  occasion  to  examine  the  general  character  of 
this  defense.  The  case  of  Machey  v.  CoUinSy  2  Nott  &  McC. 
186  [10  Am.  Dec.  586],  is  authority  for  the  rule  that  the  vendee 
may,  before  eviction,  maintain  an  action  against  the  vendor  on 
his  covenant  of  warranty,  and  the  rule  at  law  seems  to  have 
been,  that  the  rights  of  the  parties  are  to  be  resolved  according 
to  the  state  of  facts  existing  at  the  time  of  action  brought:  2 
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Saund.  171,  o;  Evans  v.  Prosser,  3  T.  R.  186;  Le  Bret  v.  Par 
pillon,  4  East,  602;  and  Kent,  0.  J.,  puts  it  veiy  forcibly  in 
Morris  v.  Phelps,  6  Johnson,  54  [4  Am.  Dec.  323],  a  case  very 
like  tbe  present.  That  was  an  action  on  a  covenant  of  seisin, 
in  a  deed  of  lands,  in  which  the  vendor  had  only  an  undivided 
interest;  and  it  was  held  that  notwithstanding  the  defendant 
acquired  a  title,  and  tendered  it  to  the  plaintiff  after  action 
brought,  the  plaintiff  was  entitled  to  recover  to  the  extent  to 
which  the  title  was  defective.  But  I  do  not  understand  the 
rule  as  taking  away  from  the  parties  the  right  of  changing  the 
relation  in  which  they  stood  at  the  time  of  action  brought; 
many  matters  may  be  pleaded,pui8  darrein  conUnuance^  not  tech- 
nically as  a  bar  to  the  plaintiff's  action,  but  as  a  reason  why  he 
should  not  further  have  and  maintain  his  action,  as  payment, 
accord,  and  satisfaction,  and  the  like;  nothing  more  is  meant 
by  the  rule  than  that  neither  party,  of  his  own  mere  motion, 
and  without  the  concurrence  of  the  other,  can  vaty  or  change 
their  rights  and  liabilities  pending  tbe  suit.  That  they  may  do 
so  by  agreement,  can  admit  of  [no]  question. 

The  memorandum  indorsed  on  the  notes,  which  has  been 
copied  into  the  brief,  raises  of  itself  a  pretty  strong  presump- 
tion that  there  was  an  understanding  between  these  parties  that 
the  defendants  were  to  keep  the  land  in  t\ie  event  of  the  titles 
being  perfected.  The  plaintiff  could  have  no  other  motive  to 
consent  to  restrain  their  negotiability.  But  the  fact  that  the 
defendants  kept  possession  of  the  entire  tract  of  land,  and  used 
and  made  profit  of  it  as  their  own,  of  itself  changed  the  rela- 
tion on  which  they  stood  to  the  plaintiff  at  the  time  of  the  action 
brought.  It  was  saying  to  the  plaintiff,  in  a  manner  more  ex- 
pressive than  language  can  impart,  **  We  look  to  you  to  go  on 
and  perfect  the  title" — ^that  is  necessarily  implied  from  the  fact 
of  their  possession.  Suppose  an  action  for  the  breach  of  a  cov- 
enant to  build  a  house,  and  whilst  it  is  pending  the  defendant 
build  tbe  house,  and  the  plaintiff,  without  any  express  agree- 
ment to  accept  it,  enters  into  and  enjoys  it,  would  it  be  said 
that  the  defendant  might  not  use  it  in  defense  to  the  action? 
I  apprehend  not;  and  yet  the  cases  appear  to  me  precisely 
analogous.  The  defendants  have  been  in  the  full  enjoyment 
of  all  they  purchased  from  the  plaiuiiff,  whilst  he  has  been  em- 
ployed in  rendering  that  enjoyment  permanent  and  secure. 

The  rule  iu  chancery  clearly  is,  that  if  the  vendor  perfects 
the  title  before  the  report  of  the  master  comes  in,  it  is  suflBcient: 
10  Yes.  315;  and  in  the  case  of  Ward  v.  Beeves^  decided  at  this 
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place,  January  tenn,  1828,  it  is  put  upon  the  ground  of  an 
equitable  defense  under  our  discount  law.  But  it  does  not  ap- 
pear whether  the  vendor  had  or  had  not  possession  of  the  land 
after  suit  brought,  and  supposing  that  he  had,  I  am  very  much 
inclined  to  think  that  all  our  cases  may  be  reconciled  to  the 
rule  at  law.  In  Seeder  ▼.  Oraig^  3  McOord,  411,  the  title  had 
been  perfected  before  action  brought;  and  in  Oourdin  ▼.  Mudd, 
Harper's  Ijaw,  232,  the  defendant  had  had  the  possession  long 
enough  to  acquire  title  by  possession,  and  I  am  the  more  in- 
clined to  put  the  cases  upon  that  footing,  because  it  could  not 
be  tolerated  that  the  yendor  should  compel  the  yendee,  in  this 
way,  to  a  specific  execution  of  the  contract  at  any  indefinite 
period,  when  he  had  derived  no  benefit  from  it,  and  in  no  way 
assented  io  be  postponed  in  the  title,  and  when,  perhaps,  he 
was  prevented  from  taking  possession  by  the  knowledge  that  he 
had  no  title.  The  want  of  title  in  the  vendor  is  a  technical 
breach  of  the  covenant  of  seisin;  but  if  the  purchaser  affirm  the 
contract  by  remaining  in  possession,  and  the  defect  in  the  title 
be  supplied,  that  may  be  received  in  mitigation  of  damages. 
There  is  another  circumstance  which  is  decisive  of  this  case.  It 
is  stated  in  the  brief,  that  by  the  decree  of  the  court  of  equity, 
referred  to  in  the  brief,  the  land  was  assigned  to  the  plaintiff  so 
as  to  enable  him  to  perfect  his  title  to  the  defendants.  But 
that  ia  a  mistake;  the  defendants  were  also  parties  to  that  pro- 
ceeding, and  as  carrying  into  specific  execution  their  contract 
with  the  plaintiff,  these  lands  are  ''adjudged"  to  them,  ''to 
hold  aa  their  own  right  and  property."  The  defendants  are 
supposed  to  have  assented  to  this  decree,  and  as  res  judicata 
they  are  bound  by  it;  the  title  of  the  land  is  definitively  in 
them,  and  they  ought  to  pay  for  it. 

The  unproductiveness  of  the  land  since  it  came  to  their  pos- 
session, and  its  depreciation  in  value,  even  if  it  is  as  great  as 
supposed,  are  merely  speculative  losses,  for  which  the  plaintiff 
is  not  responsible;  the  same  thing  would  have  happened  if  the 
title  had  originally  been  perfect.  In  strictness,  the  defendants 
were  entitled  to  a  nominal  discount  for  damages,  for  the  breach 
of  the  covenant,  if  no  more;  and  I  should  have  been  better  sat- 
isfied if  it  had  been  allowed;  bat  it  is  not  probable  that,  under 
the  circumstances,  a  jury  would  allow  even  so  much  as  would 
defray  the  expenses  of  another  trial,  which,  as  there  must  be  a 
verdict  for  the  plaintiff,  the  defendants  will  be  obliged  to  pay; 
we  are  therefore  of  opinion  that  it  is  desirable  that  the  case 
ibould  end  here. 
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Motion  dismissed. 

Johnson  and  O'Nxaix,  JJ.,  concurred. 


Bbsach  of  Coyknamt  ov  Beisdx,  What  JB.-'OUbert  t.  BMUy^  18  Am. 
Dea  57;  MUchelly.  ffazen,  10 Id.  169;  WlMeekY.  Cool^ 8 Id. 272;  FUdm^ 
T.  Croghan^  19  Id.  139. 


State  t*.  Beok. 

[1  HlLli»8eS.] 

Fkbson  Who  Whips  Another  at  thb  Laitzk's  Bxquest,  and  for  the  pur- 
pose, as  they  both  sappoeed,  of  saving  him  from  a  greater  poniahmeiit^  is 
not  guilty  of  assault  and  battery. 

Indiotmbnt  for  assault  and  battery.  Beck  and  the  other  de- 
fendants joined  in  a  search  for  the  person  who  had  stolen  some 
leather  from  one  of  them.  They  found  the  leather  on  the 
premises  of  one  Anderson,  whom  they  immediately  took  into 
custody.  While  he  was  in  this  state,  some  one  asked  Anderson 
if  he  would  not  rather  be  whipped  than  go  to  jail.  He  said  he 
would,  and  requested  Beck  to  whip  him.  Beck  at  first  declined, 
but  finally,  on  Anderson's  earnest  entreaty,  he  consented,  say- 
ing: '*  If  it  will  oblige  you,  I  will  do  it."  He  then  gave  him  a 
few  stripes  with  a  switch  and  released  him,  but  Anderson  was 
afterwards  arrested,  prosecuted,  convicted,  and  punished  for 
the  same  stealing.  The  judge  charged  the  jury  that  Beck  waa 
clearly  guilty,  and  they  found  accordingly.  Defendant  moved 
for  a  new  trial. 

Bmi,  for  the  motion. 

Thompson,  solicitor,  contra. 

Habfeb,  J.  We  do  not  think  the  act  in  question  amoonts  to 
an  assault  and  battery  on  the  part  of  the  defendant  Beck.  A 
battery  is  generally  defined  to  be  any  injury  done  to  the  person  of 
another,  in  a  rude,  insolent,  or  revengeful  way.  There  is  also 
another  class  of  cases  where  some  degree  of  negligence  may  be 
imputed;  as  where  a  person  throwing  stones  into  the  highway, 
strikes  another  passing;  or  as  in  the  instance  of  a  person  throwing 
a  lighted  squib  into  a  crowd.  But  where  there  is  no  intention  to 
injure,  and  no  negligence,  I  do  not  think  the  offense  can  be  im- 
puted. An  instance  commonly  put,  is  that  of  a  soldier  firing 
his  piece  at  muster,  and,  without  any  fault  of  his  own,  injuring 
another,  casually  and  suddenly  passing  before  it.  A  surgeon 
who,  for  his  patient's  health,  cuts  off  a  limb,  is  not  guilty  of 
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mayhem;  or  if  one  placks  a  drowning  man  out  of  a  river  by  the 
hair  of  the  head,  this  is  no  assault.  If,  aooording  to  the  prescrip- 
tion of  the  physician  in  the  Arabian  Nights,  a  physician  should 
beat  his  patient  with  a  mallet  for  the  bona  fide  purpose  of  restor- 
ing his  health,  though  this  might  be  malpractice,  it  would  be  no 
battery.  Where  one  gave  another  a  license  to  beat  him,  there 
is  a  ease  in  which  it  is  said  the  license  was  held  to  be  void. 
This  may  well  be.  The  person  receiviug  the  license  entertained 
hostile  dispositions  towards  the  other,  and  upon  being  thus 
licensed,  proceeded  to  cany  his  revengeful  purpose  into  effect. 
But  in  the  case  before  us,  the  defendant  had  no  evil  disposition 
towards  Anderson, but  the  contrary;  and  at  his  own  earnest  re- 
quest, and  to  save  him  from  what  he  considered  a  greater  evil,  re- 
luctantly consented  to  inflict  the  stripes.  However  ill-judged  the 
act  may  have  been,  I  can  not  think  it  constituted  an  assault  and 
battery.  The  case  might  be  different  with  respect  to  the  other 
defendants  who  were  acquitted;  but  as  to  the  defendant  before 
OS,  the  motion  for  a  new  trial  must  be  granted. 

JoBiBov  and  O'Niall,  JJ.,  concurred. 

AssAUiff  AVD  BATiKBr,  Whut  JusmiABUL— ^AoIs  t.  MoMant^  20 
Bml  »2i  JOM  T7.  Btomk  Id.  644. 
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[1  Bm.  Ob.  118.] 

YoLuineABT  CoKYxrAKOB  CAN  NOT  BB  AvoiDXD  bj  ft  onditor  who  eoBld  bt 
othflnnae  paid  out  of  his  debtor's  estate. 

Somrxrass  ov  Cbxditob  in  remaining  inactiye  ten  yean^  and  |wriniitiBg 
his  debtor's  property  to  be  taken  under  junior  oIaiin8»  preobidea  the  for- 
mer from  obtaining  relief  in  eqnity  against  a  vdhmtaiy  ooavyanea  mada 
by  the  debtor. 

Thb  facts  are  soffioientlj  disolofled  by  the  opinion. 

Dwnlap  and  Summer,  for  plaintiflb  and  appellants. 

OaUtwdl  and  Fair,  for  defendants  and  respondents. 

O^BALLy  J.  The  cases  of  Eigleberger  and  Einard  may,  it 
appears  to  me,  be  put  on  the  same  ground.  For,  although  I 
oononr  with  the  chancellor,  that  there  was  not  sufficient  evi- 
dence of  the  existence  of  their  debts,  at  the  execution  of  the 
deed  to  David  Kibler,  yet  I  will  concede  to  them  all  that  they 
can  ask — that  their  debts  were  prior  to  the  accrual  of  the  de- 
fendant's right,  and  still  I  think  they  are  not  entitled  to  re- 
coyer.  The  right  of  a  creditor  to  avoid  a  voluntaiy  conveyancOi 
where  the  possession  is  in  the  donee,  arises  from  the  fact  that 
he  can  not  otherwise  be  paid  out  of  his  debtor's  estate.  It  is, 
hence,  a  fraud  on  his  rights,  and  is  therefore,  as  against  himi 
void.  But  if  a  creditor  should  seek  to  set  aside,  in  this  court, 
a  voluntary  conveyance,  and  it  appeared  that  his  debtor  had 
other  property,  he  would  be  compelled  first  to  exhaust  it  This 
is  upon  a  first  principle  of  equity,  **  that  he  who  seeks  equity, 
must  first  do  equity."     In  the  application  of  this  principle,  we 


Jan.  1833.]  -Eiolebebqeb  v.  EIibleb.  193 

are  required  to  ascertain  what  would  be  justice  between  the 
parties;  and  surely  there  can  be  no  injustice  to  a  creditor,  to 
say  to  him,  *'  be  paid  out  of  that  property  of  your  debtor,  to 
which  no  other  person  has  any  claim."  It  he  is  paid,  it  is  all 
that  he  has  any  right  to  ask.  In  the  cases  before  ns,  the  cred- 
itors, with  a  full  knowledge  of  the  conveyance  to  David  Eibler, 
and  his  actual  possession,  have  stood  by  for  near  ten  years^ 
and  have  suffered  other  debts,  junior  to  theirs,  to  acquire  prior 
liens,  and  the  estate  of  their  debtor  thus  to  be  consumed.  If 
they  had  been  vigilant,  and  within  any  reasonable  time  after 
David  went  into  the  possession  of  the  land  had  made  the  claim 
to  avoid  the  conveyance,  they  would  have  been  compelled  to 
exhaust  the  rest  of  their  debtor's  property,  before  they  could 
have  resorted  to  that  conveyed  to  him;  and  out  of  this  property 
of  their  debtor's,  they  would  have  been  satisfied.  By  their 
snpineness,  this  fund  has  been  taken  from  them,  and  they  can 
not  now  be  permitted  to  make  their  own  laches  an  injury  to  an- 
other. During  the  time  the  defendant  David  has  been  in  pos- 
session, he  has  made  many  valuable  improvements,  and  this 
eonstitates  another  reason  why  the  acquiescence  of  the  com- 
plainants, for  so  many  years,  in  his  title,  must  prevent  them 
from  now  disputing  it. 

Were  it  necessary  for  the  purposes  of  the  case,  I  should  have 
little  hesitation  in  saying  that  each  renewal  of  the  debt,  and 
taking  a  new  security,  was  a  satisfaction  of  the  antecedent  one, 
and  that  these  renewals  could  not  operate  to  keep  in  existence 
a  charge  on  the  land  which  had  been,  previous  to  them,  con- 
veyed away,  and  the  possession  of  which  had  accompanied  the 
deed.  So,  too,  I  incline  to  the  opinion  that  the  defendant  is 
protected  by  the  statute  of  limitations.  The  statute  runs  from 
the  discovery  of  a  fraud;  and  the  relief  sought  is  not  to  recover 
the  land,  but  to  be  paid  a  debt  out  of  it.  It  is  in  the  nature  of 
mn  action  of  deceit.  The  injury  of  which  the  creditor  com- 
plains is,  that  by  the  fraud  of  his  debtor  he  can  not  be  paid. 
This  is  purely  a  personal  and  not  a  real  action,  and  the  statute 
mns  from  the  discovery  of  the  fraud  as  the  accrual  of  the  cause 
of  action,  and  at  the  expiration  of  four  years,  its  bar  is  com- 
plete. 

As  to  the  case  of  Adam  Kibler,  it  can  not  admit  of  a  question 
that  he  is  not  entitled  to  recover.  If  he  is  a  creditor  at  all,  he  is 
a  subsequent  one  with  notice,  and  as  such,  can  have  no  ground 
upon  which  he  can  say  that  the  gift  is  a  fraud  as  to  him.  But 
independent  of  this  conclusive  objection  to  his  recovery,  there 
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is  another  equally  conclusive:  all  the  right  of  property  of 
Michael  Kibler,  and  the  actual  possession,  had  passed  from  him 
to  bis  donee,  long  anterior  to  the  debt  to  Adam  Eibler;  he  can 
therefore  have  no  ground,  either  legal  or  equitable,  on  which 
he  can  found  a  claim  for  relief. 

It  is  ordered  and  decreed  that  the  decree  of  the  chancellor  b» 
affirmed. 

Johnson  and  Habpbb,  JJ.,  concurred. 


VoLUNTART  OoNVETANCES. — ^Mere  indebtedneBS  ia  iiuafficient  to  defeat,. 
nnlefls  there  is  a  f raadnlent  intent:  CouUs  v.  Oreenhow,  6  Am.  Dec  472;  Fer-> 
plank  V.  Sterrt/t  7  Am.  Dec.   362;  Kenitey  v.  Dow,  13  Id.  342;  Oariand  v. 
Rives,  15  Id.  756.    Such  conveyancea  are  not  fraadolentper  «e,  they  are  only 
presumptively  or  prima  facie  so:  Reads  v.  Livingntan,  8  Id.  537;  JenkauT, 
Clement,  14  Id.  705,  note.     Such  presumption  may  be  rebntt<Hl  by  evidence^ 
that  the  gift  was  a  reasonable  one,  and  that  the  debtor  retained  sufficient 
means  to  pay  his  debts  with:  Salmon  y.  Bennett,  7  Id.  237;  HvdnaU  ▼.  Tea^ 
dall,  10  Id.  671 ;  Jackson  ▼.  Tovon,  15  Id.  405.  Such  conveyances  can  be  awsailed 
only  by  the  persons  injured,  or  their  successors  in  interest;  that  is  to  say,  by 
creditors  BsAhonafde  purchasers:  Sides  y,  McGuUough,  12  Id.  519;^2ir^etf  v. 
Burgett,  13  Id.  634.  A  conveyance,  fraudulent  as  against  creditors  and  pur* 
chasers,  is  good  as  between  the  parties  and  their  representatives:  Osborne  v. 
Moss,  5  Id.  252;  Peaslfev.  Barney,  6  Id.  743;  Ilemlrichs  v.  Mount,  8  Id. 
623;  Kid  v.  MUdiell;  TenHll  v.  Cropper,  13  Id.  309;  Jackson  ▼.  King,  15  Id 
354;  Sickmanv.  Lapsley,  Id.  596;  Blake  v.  Jones,  21  Id.  530.    In  Hudnai  v. 
Wilder,  17  Id.  744,  a  deed  by  a  person  largely  indebted  was  held  void  as  » 
oonclusion  of  law.  See  Cosby  v.  Ros^  adnCr,  20  Id.  140.    In  Blake  v.  Jonu^ 
21  Id.  530,  a  voluntary  conveyance  by  a  person  indebted,  was  held  to  be 
fraudulent  from  the  mere  fact  of  its  being  yoluntary.    In  the  note  to  ^nder^ 
son  v.  Oreen,  23  Id.  423,  the  rules  governing  the  specific  perfoxmaiioe  of  vol* 
nntary  agreements  by  courts  of  equity  are  stated. 


MoTTE  V.  ScHui/r. 

[1  mLL  Oh.  UA,] 

DiOBisB  BSTWSKN  Co-DEFENDANTS  may  be  made  on  pleadii^  and  avidenot' 
between  plaintiffs  and  defendants. 

The  opinion  states  the  case. 

O'Neall,  J.  Upon  looking  into  this  case,  it  appears  that  the 
plaintiff  is  the  cestui  que  trust  of  the  defendants,  and  claimed 
from  them  an  account  and  investment  of  the  proceeds  of  four 
negro  slaves,  sold  by  them  under  the  order  of  the  court  of 
equity.  The  defendant,  Francis  T.  Motte,  received  of  the  pro- 
ceeds  of  said  sale,  seven  hundred  and  thirty-nine  dollars 
and  forty-three  cents,  by  applying  that  sum  to  t  e  payment  of 
bis  individual  debt  to  his  co-defendant,  and  gave  to  him,  aa 
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trustee,  bia  bond  for  the  payment  of  that  sum.  To  secure  the 
payment  of  it,  he  gave  him  a  mortgage  of  several  negroes 
which  he  had  previously  mortgaged  to  Schult  for  the  payment 
of  his  individual  debt.  After  some  time  Schult  foreclosed  his 
mortgage  by  a  seizure  of  the  mortgaged  slaves,  and  sold  them 
in  satisfaction  of  his  own  and  the  trust  debt,  except  one  who 
died  in  jail  before  any  sale  was  effected.  The  debt  to  himself 
wfks  entirely  satisfied,  and  upon  that  to  the  trust  estate  a  bal- 
ance was  left  of  two  hundred  and  ninety-three  dollars  and  fifty- 
five  cents.  On  the  reference  before  the  commissioner,  the  de- 
fendant Schult  being  advised,  very  properly,  that  he  was 
eventually  liable  for  this  sum  to  the  cestui  que  trusty  paid  it,  and 
claimed  a  decree  for  the  same  against  his  co-defendant  Motte. 
The  chancellor  gave  a  decree  in  his  favor,  and  the  question  now 
is,  whether  the  court  possessed  the  power  of  making  the  decree 
between  co  defendants.  In  the  case  of  Chamley  v.  Lord  Dun- 
mmy,  2  Sch.  &  Lef.  710,  Lord  Bedesdale  says:  "  But  it  seems 
strange  to  object  to  a  decree  because  it  is  between  co-defend* 
ants,  when  it  ia  grounded  on  evidence  between  the  plaintiffs 
and  the  defendants.  It  is  a  jurisdiction  long  settled  and  acted 
on,  and  the  constant  practice  of  a  court  of  equity;  so  much  so 
that  it  is  quite  unnecessary  to  state  any  case  in  its  support."  At 
page  718,  Lord  Eldon  states  the  rule  still  more  strongly: 
•*  When  a  case  is  made  out  between  defendants  by  evidence 
arising  from  pleadings  and  proofs  between  plaintiffs  and  defend- 
ants, a  court  of  equity  is  entitled  to  make  a  decree  between  the 
defendants—further,  my  lords,  a  court  of  equity  is  bound  to  do 
so.  The  defendant  chargeable  has  a  right  to  insist  that  he  shall 
not  be  made  a  defendant  in  another  suit,  for  the  same  matter 
that  may  then  be  decided  between  him  and  his  co-defendant. 
And  the  co-defendant  may  insist  that  he  shall  not  be  obliged  to 
institute  another  suit,  for  a  matter  which  may  be  then  adjusted 
between  the  defendants.  And  if  a  court  of  equity  refused  so  to 
decree,  it  would  be  good  cause  of  appeal  by  either  defendant." 
These  views  of  two  of  the  greatest  chancery  lawyers,  on  a 
point  made  for  the  reversal  of  the  decree,  were  acquiesced  in  as 
correct  by  the  house  of  lords,  including  Lord  Erskine,  the  then 
lord  chancellor,  and  the  decree  aflSrmed.  This  authority  settles 
the  rule  that  a  court  of  equity  may  decree  between  co-defend- 
ants; and  the  only  limitation  to  this  power  is,  that  the  decree 
must  be  upou  eviilence  **  arising  from  pleadings  and  proofs  be- 
tween plaintiffs  and  defendants."  It  ia  necessary,  therefore,  to 
inquire,  in  this  case,  whether  the  decree  is  made  upon  evidence 
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aiigiDg  from  the  pleadings  and  proof q^between  the  plaintiffs  and 
the  defendants. 

In  equity,  trustees  are  primarily  liable  each  for  his  own  acts; 
they  may  be  made  jointly  liable,  so  far  as  they  have  concnrred 
in  any  act.  This  joint  liability  is,  however,  alone  to  the  plaint- 
iff—as between  themselves,  each  is  bound  for  whatever  he  has 
received,  and  for  his  share  of  the  amount  recovered  against 
them  for  any  improper  joint  act.  Indeed,  in  equity,  I  regard 
aU  liabilities  as  in  the  first  instance  several;  that  is,  each  must 
.account  for  his  wrongful  act,  and  another  who  may  be  also  lia- 
ble for  it  on  account  of  his  concurrence  in  or  assent  to  it,  if  he 
received  no  benefit  from  it,  stands  as  a  guarantor  or  security  to 
make  it  good,  in  the  event  of  the  actor  being  unable  to  pay. 
'  The  pleadiogs  in  this  cause  make  the  question,  bow  much  were 
the  defendants  liable  to  account  for  separately,  or  jointly ,  to  the 
-jplaintiffs  ?  I  say  they  make  this  question,  because  this  is  the 
ilegal  effect  of  a  bill  against  trustees  for  an  account.  The  proof, 
uuder  these  pleadings,  was  to  show  the  amount  received  by  one 
or  both  of  these  defendants.  The  proof  on  which  the  defend- 
ant, Motte,  is  made  liable  to  his  co-defendant,  Schult,  was  ade- 
duced  to  fix  their  joint  liability,  by  showing  that  although  Motte 
actually  received  the  money  by  applying  it  to  his  private  debt» 
vet  that  Scbult  concurred  in  this  arrangement,  and  actually  took 
an  insufficient  security  for  the  payment  of  the  sum  so  reeeived 
by  Motte,  to  the  trust  estate. 

It  is  therefore  ordered  and  decreed,  that  the  decree  of  COiaii- 
cellor  Johnston  be  affirmed. 

Johnson,  J.,  concurred. 

HiiRPERf  J.  J  absent. 


Mabt  I'On  Kinlooh  and  Childben  v.  I'On  bt 

[1  Hnx  Cb.  190.] 
One  Comino  into  PossBSSioy  of  Trust  Property,  with  notice  of  the  tnwf, 

shall  be  bound  as  a  trustee. 
Trustees  are  Liable  for  Parting  wtth  the  Doihnion  of  tnisk  property 

and  permitting  it  to  be  squandered,  though  the  deed  to  them  did  not 

specify  the  trust  upon  which  it  was  made. 

Ths  facts  appear  from  the  opinion. 

OrimkUi  and  Ibomer,  for  defendants  and  appellants,  cited 
Kipps  V.  Dejinison,  4  Johns.  23;  3  Atk.  480;  4  Ves.  628;  SMadd. 
121;  B.  P.  C.  293;  2  Bro.  0.  C.  114;  7  Ves.  186. 
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DeSauftsure  and  PeUigru^  contra^  relied  upon  WhiMery,  New- 
man^ 4  Yes.  129;  2  Cox  Oas.  1;  4  Johns.  Gh.  234;  11  Yes.  319; 
3  Yee.  jun.  696;  3  Bro.  0.  90;  9  Yes.  103;  1  Atk.  69;  3  Id.  823; 
10  Yes.  511. 

JoHHSON,  J.  In  this  case,  as  in  most  others  of  the  same  char- 
acter, various  minuiioe  are  mixed  up  with  the  important  facts, 
which  senre  rather  to  embarrass  than  elucidate.  Divested  of 
these,  this  cause  lies  in  a  yery  narrow  compass.  In  contempla- 
tion of  a  marriage  between  the  complainant,  Mrs.  Kinloch,  and 
her  husband,  Frederick  Einloch,  a  marriage  contract  was  en- 
tered into,  to  which  the  intended  husband  and  Thomas 
Lowndes,  the  father  of  Mrs.  Einloch,  and  the  defendant,  Jacob 
Bond  I'On,  and  Cleland  Einloch,  as  trustees,  were  parties.  By 
this  contract,  Thomas  Lowndes  covenants  to  advance  three  thou- 
sand pounds  to  Frederick  Einloch,  the  intended  husband,  to 
be  invested  by  him  in  property  and  conveyed  to  the  trustees,  for 
the  uses  and  trusts  declared  in  the  contract  (for  Frederick  Ein- 
loch and  wife,  for  life,  and  then  to  the  issue  of  the  marriage). 
Thomas  Lowndes  paid  the  three  thousand  pounds  to  Frederick 
Einloch,  and  he  invested  a  part  thereof  (according  to  the  state- 
ment in  the  bill,  about  eleven  thousand  one  hundred  dollars,  and 
according  to  his  answer,  seven  thousand  two  hundred  and  sixty- 
five  dollars)  in  lands,  and  procured  the  title  deeds  to  be  executed 
by  the  persons  of  whom  he  purchased,  directly  to  the  trustees, 
Jacob  Bond  I'On  and  Cleland  Einloch.  These  deeds  do  not  set 
ont  the  object,  or  declare  the  trusts,  but  are  general.  Frederick 
Kinloch  afterwards  sold  these  lands,  and  procured  the  trustees 
to  join  in  a  deed  to  the  purchaser,  and  he  received  and  squan- 
dered the  proceeds,  and  is  now  insolvent;  and  the  object  of  the 
bill  is  to  compel  an  account  from  the  trustees  of  this  fund,  and 
that  they  may  reimburse  the  trust  estate  the  sum  laid  out  in 
the  purchase  of  lands. 

One  ground  of  defense  common  to  all  the  defendants  is,  that 
the  trustees  had  not  done  any  act  making  themselves  liable, 
because  the  property  never  had  been  conveyed  to  them  as 
tmstees  under  the  settlement.  An  agreement  had  been  entered 
into  between  Thomas  Lowndes^  Frederick  Einloch,  and  his 
father,  Francis  Einloch,  in  which,  among  other  things,  Thomas 
Lowndes  undertakes,  in  consideration  that  Francis  ELinloch 
would  make  abend  to  Colonel  I'On  for  fifteen  thousand  dollars, 
aa  trustee  to  the  use  of  Frederick  Einloch  and  wife,  to  indemnify 
him  (Francis  Einloch)  against  his  guaranty  under  the  marriage 
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settlement;  and  it  is  insisted  that  the  liability  of  the  trustees  to 
account,  is  discharged  by  this  contract.  Jacob  Bond  I'On  lir^ 
at  a  distance,  and  had  no  agency  in  the  investment  of  the  fund, 
nor  did  he,  in  any  manner,  interest  himself  concerning  the 
tiiists,  except  to  join  in  the  conveyance  of  the  land  in  pursuance 
of  the  sale  made  by  Frederick  Kinloch,  and  on  that  account,  it 
is  insisted  on  his  behalf,  that  he  is  not  liable.  The  trust  re- 
posed in  Frederick  Kinloch,  by  the  deed  of  settlement,  was, 
that  he  should  invest  his  ivife's  portion  in  property,  and  pro- 
cure the  same  to  be  vested  in  the  trustees,  to  the  use  of  the 
settlement:  this  was  so  far  fulfilled,  that  the  lands  purchased 
were  vested  in  the  trustees,  but  the  conveyances  are  de- 
fective in  not  setting  out  and  declaring  the  uses.  Courts 
of  equity,  it  is  said,  have,  from  a  very  early  period,  taken  upon 
them  the  power  to  supply  the  defective  execution  of  powers,  aa 
a  cherished  branch  of  equity  jurisdiction:  1  Madd.  Ch.  53,  54. 
It  is  said,  too,  that  it  is  a  rule  in  equity,  that  if  one  comes  into 
possession  of  trust  property  with  notice  of  the  trust,  he  shall 
be  considered  as  a  trustee,  and  with  respect  to  that  property, 
bound  to  the  execution  of  the  trust:  2  Id.  125. 

Now,  it  is  not  pretended,  that  either  of  the  trustees  were  ig- 
norant of  the  true  object  of  the  conveyances  to  them;  in- 
deed, all  the  circumstances  conspire  to  show  that  they  could 
not  be,  and  the  legal  estate  was  in  them.  The  court  of  equity 
would,  therefore,  have  either  supplied  the  execution  of  the  trust 
confided  to  Fred.  Kinloch,  or  enforced  a  declaration  of  the 
uses  in  conformity  to  the  trusts.  By  the  conveyance  to  the 
purchaser  from  Frederick  Kinloch,  the  trustees  have  parted 
with  their  dominion  over  the  property,  and  by  suffering  Fred- 
erick Kinloch  to  dissipate  the  proceeds,  so  much  has  been  losf 
to  the  trust  estate,  and  upon  every  principle  of  equity  thej 
are  responsible.  I  can  not  perceive  how  the  contract  be- 
tween Thomas  Lowndes,  Francis  Kinloch,  and  Frederick  Kin- 
loch, can  in  any  way  influence  the  determination  of  the  court. 
In  the  first  place,  it  is  not  apparent  that  it  had  for  its  object 
the  indemnity  of  the  trustees  against  this  liability;  but  sup- 
posing it  had,  that  would  not  discharge  them,  for  Thomas 
Lowndes  had  no  authority  to  release  them;  he  was  not  himself 
beneficially  interested  in  the  trust  estates.  By  joining  in  a  con- 
vey n  nee  of  the  land,  Jacob  Bond  I'On  contributed  to  put  the 
fund  in  the  power  of  Frederick  Kinloch,  who  has  wasted  it: 
and  on  that  ground  he  is  liable.  His  not  having  otherwise 
intermeddled  with  the  estate,  so  far  from  being  a  merit,  is  a 
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violation  of  the  trust;  having  accepted  it,  he  incurred  the 
cesponsibilitj  of  discharging  the  duties  which  it  imposed. 
Motion  dismissed. 

O'NxALL  and  Habpkb,  JJ.,  concurred. 


NoncB  OF  TauflT  to  Pubohasek. — AfapUa  ▼.  Medlin,  3  Am.  ]>ee.  687t 
jScoU  t.  Gallagher^  16  Id.  608. 


V.  JoYKEBy  Ex'r  of  B.  S.  SoREVEN,  BT  AIi. 

[1  Hnx  Cb.  25a.] 

CoNTRiBTJTioiY  Besults  FROM  A  Gekeral  Equttt  fooiided  on  an  equality  of 
boitieiis  and  benefits,  as  when  common  property  held  by  parchase,  de- 
vise, or  descent,  is  liable  to  the  payment  of  a  sum  of  money,  and  one  of 
the  parties  has  been  compelled  to  pay  the  whole. 

CoHTazBunoN — ^Whek  the  Common  Ghaboe  Ceases,  as  by  operation  of 
the  statute  of  limitation,  to  be  enforceable  against  the  land  of  one  of  the 
parties,  he  can  no  longer  be  compelled  to  make  contribution,  because  the 
payment  of  the  charge  no  longer  benefits  him. 

Bnx  for  contribution  and  other  relief.  John  Screven,  dying 
in  1801,  seised  of  a  tract  known  as  *'  Jasper's  barony,"  devised 
six  thousand  acres  of  it  to  his  son  Thomas  E. ,  and  the  balance 
to  his  son  Benjamin  S.  The  complainant  claimed  that  the  de- 
fendant ought  to  contribute  towards  the  payment  of  certain 
sums  paid  to  discharge  **  Jasper's  barony"  from  a  claim  against 
it  for  purchase  money,  due  from  the  testator,  John  Screven. 
The  chancellor  directed  such  contribution  to  be  made,  and  de- 
fendant Joyner  appealed. 

Bailey,  for  the  appellant,  cited  Harris  v.  Ferguson,  2  Bail. 
397;  1  Oox  Ch.  Cas.  318;  1  Eq.  Cas.  Abr.  13;  Show.  P.  C.  18; 
McBea  v.  Smith,  2  Bay,  338;  Lupton  v.  LupUm,  2  Johns.  Ch.  626. 

R.  B.  Smith,  for  plaintiff.    Lands  from  the  ancestor  having 

been  freed  of  a  charge,  the  plaintiff  is  entitled  to  contribution: 

Clowes  V.  Dickerson,  5  John.  Ch.  240;  Select  Cas.  in  Ch.  24;  4 

^ohns.  Ch.  531;  11  Yes.  22;  2  Yern.  608;  2  Johns.  Ch.  556;  4 

Id.  123  [8  Am.  Dec.  564;  Hayes  v.  Ward]. 

Pettigru,  in  reply. 

O'NsALL,  J.  In  the  view  which  we  have  taken  of  this  case, 
at  will  only  be  necessary  to  inquire  whether  the  defendant's 
testator  is  liable  to  contribution  on  account  of  Blake's  decree. 

The  liability  to  contribute  is  the  result  of  a  general  equity. 
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foanded  on  the  equality  of  **  burdens  and  benefits:"  Hcurris  t. 
Ferguson    2  Bail.  397.     To  establish  the  right  of  contribution^ 
the  plaintiff  must  show  that  his  payment  has  removed  a  com- 
mon burden  from  the  shoulders  of  himself  and  the  defendant, 
and  that  they  are  each  benefited  by  it.    This  occurs  in  all  cases 
of  payments  made  by  one  surety,  on  the  debt  for  which  several 
are  bound;  a  common  burden  is  removed,  and  a  common  ben- 
efit received.     But  the  doctrine  of  contribution  is  not  at  all 
founded  on  contract;  it  applies  to  cases  where  the  liability,  ik 
is  true,  arises  out  of  a  contract  to  which  the  plaintiff  and  de- 
fendant were  parties;    it  is  not,  however,  necessary  that  they 
should  be  bound  by  one  contract;   it  may  arise  out  of  several^ 
if  thoy  have  thereby  incurred  a  common  liability.     So,  too,  it 
ap[)lies  to  cases  where  the  liability  does  not,  in  any  shape,  arise 
out  of  a  contract,  as  when  a  common  property  held  by  pur- 
chase, descent,  or  devise,  is  liable  to  the  payment  of  a  sum  of 
money,  and  one  is  compelled  to  pay  the  whole,  he  shall  have 
contribution  from  his  co-tenant.     In  cases  where  a  benefit  is 
derived  from  the  destruction  of  the  property  of  one  for  the 
preservation  of  another;  when  there  is  a  community  of  risk, 
there  may  be  contribution.     But  to  make  out  such  a  claim,  the 
benefit  must  be  shown  to  have  been  the  necessary  and  proper 
consequence  of  the  loss.     For  if  the  benefit  is  uncertain,  or  the 
loss  was  not  the  means  of  preservation,  there  can  be  no  con- 
tribution: 1  Eq.  Gas.  Abr  ,  tit.  Con.  and  Aver.,  A,  13. 

The  right  of  the  complainant  to  call  on  the  defendant  for 
contribution,  depends  not  upon  any  act  or  personal  liability  of 
his  testator.  If  he  is  liable  at  all,  it  must  be  that  the  landf 
devised  to  him  was  liable,  as  well  as  that  of  the  complainant, 
to  the  lien  of  Blake's  decree  at  the  time  it  was  enforced,  and  the 
complainant's  land  sold  under  it.  To  make  out  either  the 
community  of  burden  or  benefit,  the  decree  must  have  had  an 
equal  lien  on  both,  and  both  must  have  had  the  benefit  of  the 
removal  of  the  lien.  The  decree  as  a  subsisting  lien  constitutee 
the  only  liability  to  which  the  land  of  either  was  subject.  If 
that  was  ended  as  to  one,  and  not  as  to  the  other,  there  was  ne 
liability  on  the  former  to  be  removed  by  the  latter.  Originally 
l)oth  were  affected  alike  by  the  general  lien.  A  lapse  of  near 
twenty  years,  and  a  conveyance  of  his  land  by  the  defendant's- 
testator,  may  have  changed  the  operation  of  that  lien,  and  may 
have  ended  the  defendaut'n  liability,  while  that  of  the  com- 
plainant remained  unimpaire<l.  It  is  necessaiy,  therefore,  to^ 
inquire  whether  the  land  ^It^vised  to  the  defendant's  testator 
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was  liable  to  sale  under  Blake's  decree  at  the  time  the  com* 
plaioant  was  compelled  to  pay  it.  In  1804,  the  defendant's 
testator  sold  to  Josias  W.  Alston:  his  title,  accompanied  by  an 
actual  adverse  possession,  was  complete  and  legal  against  tho 
lien  of  Blake's  decree,  after  the  expiration  of  five  years:  McBff%^ 
V.  Smith,  2  Bay,  339.  In  1809  or  1810,  the  land  was  protected 
from  the  lien  of  Blake's  decree,  and  therefore  as  to  it,  it  was 
and  most  be  considered  as  then  ended.  The  payment  by  the 
complainant  was  between  1827  and  1832,  a  period  of  at  least 
seventeen  years  after  the  land  devised  to  the  defendant's  tes- 
tator was  exonerated  by  the  operation  of  the  statute  of  limita- 
tions  from  the  lien  of  Blake's  decree. 

I  agree  with  the  complainant's  counsel,  that  the  liability  of 
the  defendant  to  contribute  depends  upon  the  question  whether 
Blake  could  have  recovered  against  him  at  the  time  he  did 
against  the  complainant.  We  have  seen  that  the  lien  of  the  de-^ 
cree  was  gone  in  1810;  in  1823,  Blake  filed  his  bill  to  make  the 
complainant's  land  liable;  Blake  could  not  therefore  then  have- 
made  the  land  devised  to  the  defendant's  testator  liable  under 
the  decree.  Could  he  have  had  any  recovery  on  account  of  his 
aalet  If  he  could  ever  have  recovered  anything  on  that  ac- 
count, it  must  have  been  on  the  ground  that  the  money  received 
by  the  defendant's  testator  was  to  be  regarded  as  received  to 
the  use  of  the  creditor  under  the  decree.  Thic,  in  equity,. 
might  have  made  the  defendant  a  constructive  trustee  for  the 
creditor.  But  this  constructive  trust  would  not  prevent  the 
operation  of  the  statute  of  limitations;  the  defendant  in  suck 
a  case  holds  in  his  own  right,  and  adversely  to  that  of  all 
others.  From  the  time,  therefore,  that  the  creditor  knew  of 
his  sale,  the  statute  commenced  to  run,  and  as  the  claim  for 
the  account  in  equity  is  analogous  to  the  action  for  money  had 
and  received  at  law,  it  would  run  out  in  four  years  from  thai 
time.  In  1806  this  fact  was  not  only  known  to  Blake,  but  is 
made  the  ground  of  exempting  that  part  of  the  barony  fron^ 
sale,  under  the  decree  then  made.  In  1810,  then,  the  defend- 
ant's testator  would  have  been  protected  by  the  statute  of  lim* 
italions  from  any  recovery  on  the  part  of  Blake. 

Neither  the  land  nor  the  defendant's  testator  being  liable  ai 
the  time  the  complainant  was  compelled  to  pay  the  decree,  it 
follows  that  the  complainant  has  no  right  to  claim  a  contribu- 
tion from  the  defendant,  on  account  of  a  payment  which  did  not 
and  could  not  benefit  it. 
It  may  be,  and  I  think  it  probable,  that  if  the  complainant 
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liad  resisted  payment  of  Blake's  decree,  on  the  ground  that  by 
Ills  laches  the  land  of  the  defendant's  testator  was  exonerated 
from  its  lien,  that  the  complainant  would  only  have  been  held 
liable  for  his  aliquot  proportion  of  the  debt.  For  in  3  Coke, 
14,  it  is  said:  "  Note,  reader,  when  it  is  said  before  and  often  in 
our  own  books,  that  if  one  purchaser  be  only  extended  for  the 
whole  debt,  that  he  shall  have  contribution;  it  is  not  thereby 
intended  that  the  others  shall  give  or  allow  him  anything  by 
way  of  contribution;  but  it  ought  to  be  intended  that  the  party 
who  is  only  extended  for  the  whole,  may,  by  audita  querda  or 
^8cire  facias,  as  the  case  requires,  defeat  the  execution,  and 
thereby  he  shall  be  restored  to  all  the  mesne  profits,  and  com- 
pel the  conusee  to  sue  execution  of  the  whole  land.  So,  in 
this  manner,  every  one  shall  be  contributory,  hoc  est,  the  land 
of  every  terre-tenant  shall  be  equally  extended.'' 

In  this  state  the  creditor  would,  at  law,  have  the  right  to 
make  his  money  by  a  fi.  fa.  out  of  any  of  the  land  subject  to 
the  lien  of  his  judgment.  And  if  the  land  of  one  purchaser 
heir  or  devisee  was  sold,  he  would  have  a  clear  right  in  equity 
to  contribution  from  the  others  whose  land  was  equally  subject 
to  the  lien.  If  the  act  or  laches  of  the  creditor  defeats  that 
oquity,  it  would  seem  that  equity  ought  to  prevent  him  from 
onforcing  his  legal  advantage  by  holding  the  party  only  liable 
to  him  for  so  much  of  the  debt  as  would  be  prox>erly  charged 
on  his  land  as  its  proportionate  share.  In  other  words,  he  ought 
to  be  protected  against  the  judgment  on  paying  so  much  towards 
it  as  he  would  have  been  in  equity  liable  to  contribute,  if  the 
land  which  is  exempted  by  the  act  or  laches  of  the  creditor,  had 
been  sold  for  the  payment  of  the  whole  debt.  Be  this,  however, 
as  it  may,  the  complainant,  by  paying  a  debt  which  the  defend- 
ant's testator  was  not  in  any  event  liable  to  pay,  can  not  acquire 
any  rights  against  him. 

It  was  contended  that  the  fact  that  B.  S.  Screven  was  the 
executor  as  well  as  the  devisee  of  John  Screven,  deceased,  and 
that  he  was  a  party  to  the  decrees,  made  him  liable.  It  appears 
that  in  1807  he  terminated  his  relation  of  executor  to  his  testa- 
tor's estate,  by  fully  accounting  for  the  funds  in  his  hands  and 
removing  from  the  state.  Since  that  time  he  has  not  acted  as 
executor,  and  there  is  no  pretense  that  he  is  liable  for  anything 
in  that  character.  If  he  is  not  liable  to  account  as  executor,  the 
fact  that  he  was  the  executor  can  not  have  any  effect  upon  him 
in  any  other  character  in  which  he  may  be  called  on  for  an  ac- 
count. 
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He  was  a  party  to  the  decree  obtained  by  Blake,  and  if  upon 
it  any  action  could  be  sustained  against  him,  it  might  make  him 
liable.  Bat  there  is  no  recovery  against  him  for  a  debt  or  de- 
mand, nor  is  there  any  sam  ascertained  by  the  decree,  to  be  in 
his  hands,  applicable  to  its  payment.  The  decrees  of  1802  and 
1806,  merely  establish  the  debt  against  his  testator's  estate; 
and  in  consequence  of  their  legal  effect,  make  the  whole  of  the 
estate  of  the  testator  liable  for  their  payment;  no  personal  lia* 
bility  is  thereby  cast  on  the  defendant's  testator,  and,  of  course, 
the  fact  that  he  was  a  party  will  not  deprive  him  of  the  defense 
now  relied  on. 

It  is  therefore  ordered  and  decreed  that  so  much  of  Chancellor 
Harper's  decree  as  directs  a  reference  to  ascertain  whether  any 
and  what  contribution  ought  to  be  made  by  the  estate  of  Benja- 
min S.  Screven;  and  the  decree  of  Chancellor  Johnston,  upon 
the  report  of  the  commissioner,  directing  contribution  to  be 
made  by  the  estate  of  Benjamin  S.  Screven,  deceased,  for  the 
idief  of  the  complainant,  be  reversed. 

JoHHSOH  and  Habpeb,  JJ.  ,  concurred. 


GovTBiBUTiON — ^DoonoHB  oj,  FouNDBD  IK  EQXJTTT.^-Campbdl  V.  Mtakr^ 
9  Am.  Deo.  570;  Mooire  v.  Moore^  15  Id.  523.  Among  donaeB:  Ohamberlajfne 
▼•  Temple^  14  Id.  78d.  Between  joint  principals,  one  being  insolvent  t  /Ten- 
dermm  v.  UcDvfu^  20  Id.  559,  note. 


MoMeeein  V.  Edmonds  et  al. 

[1  Hill  Ob.  388.] 
Fdbcbass  Mokkt  at  Ezxcutxon  Sale  being  paid  by  defendant  in  execataon, 

and  the  deed  being  made  to  one  who  conveys  to  tmstee  for  debtor's  wife 

or  family,  the  sale  is  to  be  regarded  as  in  fraud  of  creditors. 
TEUBrcs  Who  nr  Good  Fatth  Patb  out  Moket  to  discharge  a  lien  on  land, 

may  retain  the  land  as  security,  though  the  transfer  to  him  was  in  fraud 

of  creditors. 
DiCRXV  Sbtteko  A8n>B  GomrETAKCX  AS  Fbaudulent,  may  provide  for  the 

indemnity  of  an  innocent  person  who  has  paid  off  an  incumbrance  in 

jpood  faith. 

Bill  to  vacate  as  fraudulent  a  sale  and  deed  made  by  the 
sheriff,  of  lands  of  defendant  Edmonds  to  defendant  Meng, 
and  deed  from  the  latter  to  B.  L.  Nance,  in  trust  for  Mrs.  Ed- 
monds and  her  children.  When  the  lands  were  about  to  be 
eold  under  execution,  Edmonds  procured  Meng  to  bid  it  in. 
Edmonds  furnished  all  the  money  which  was  paid,  and.  at  hift 


204  MgMeeein  v.  Edmonds.         [S.  Carol  iua, 

ioBtance,  Meng  convejed  the  property  to  B.  L.  Nance,  who  was 
trustee  for  Mrs.  Edmonds.  The  trustee  subsequently  paid  six 
huudred  rtnd  four  dollars  and  niuety-one  cents,  in  discharge  of 
a  pre-existing  mortgage  which  Edmonds  had  given  to  one 
Darby,  to  secure  the  balance  due  on  the  purchase  price.  The 
complainants  were  holders  of  judgments  against  Edmonds,  and 
sought  to  vacate  the  sheriff's  sale  and  the  transfers  under  it,  as 
being  fraudulent  as  against  creditors. 

B.  M.  Pearson,  for  plaintiff  and  appellant,  relied  upon  MiUer 
V.  Ibllison  [14  Am.  Dec.  711]. 

Irby,  for  the  defendant. 

.J,  J,  Calduoell,  in  reply. 

Habpeb,  J.  I  thiuk  the  sale  by  the  sheriff  to  the  defendant 
Meng,  must  be  regarded  as  fraudulent  so  far  as  the  defendant 
Jefferson  L.  Edmonds  was  concerned.  The  land  was  sold  sub- 
ject to  a  mortgage  on  which  six  hundred  nnd  four  dollars  were 
due.  It  was  bid  off  at  nine  hundred  and  twenty  dollars.  The 
price  then  bid  for  it  was,  in  effect,  one  thousand  five  hundred 
and  twenty-four  dollars.  Edmonds,  however,  gave  his  receipt 
for  seven  hundred  and  ninety-one  dollars  and  twenty-siz  aud 
three  quarter  cents,  and,  I  think,  must  be  regarded  as  having 
paid  so  much  of  the  price  out  of  his  own  funds,  and  that  it  was 
to  this  extent  a  voluntary  conveyance  for  the  benefit  of  his 
family.  It  is  true  that  Edmonds  states  in  his  answer,  that  he 
and  the  bidders  at  the  sale  were  under  the  impression  that  the 
mortgage  was  to  be  paid  off  out  of  the  proceeds  of  the  sale,  ana 
that  though  he  gave  his  receipt,  the  amount  was  in  fact  paid  by 
the  trustee,  Nance;  but  the  answer  of  Edmonds  is  no  evidence 
for  this  purpose;  there  is  no  charge  on  the  subject  in  the  bill. 
He  himself  knew  of  the  mortgage;  Meng  was  his  agent  for  mak- 
ing the  purchase,  and  must  be  regarded  as  having  had  notice; 
and  the  conclusion  of  law  is,  that  he  purchased  only  the  equity 
of  redemption,  as  we  term  it — in  fact,  the  legal  estate  remain- 
ing in  the  mortgagor,  taking  the  land  still  subject  to  the  mort- 
gage. But  if  we  were  to  take  the  statement  of  Edmonds  for 
granted,  there  still  remains  a  portion  of  the  price  which  he  must 
be  regarded  as  having  paid.  His  receipt  to  Meng  was  for  seveo 
hundred  and  ninety-one  dollars  and  twenty-six  and  three 
quarter  cents;  the  amount  due  on  the  mortgage  was  six  hun- 
dred and  four  dollars;  there  was  then  one  hundred  and  eighty- 
four  dollars  and  twenty-six  cents,  for  which  he  voluntarily  gave 
his  receipt.    If  he  had  actually  received  the  seven  hundred  and 
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jiiiieiy-oiie  dollars  and  twentj-aiz  cents,  it  might  have  been  ap- 
plied to  the  benefit  of  creditors,  and  it  was  a  fraud  on  them 
that  BO  much  of  his  property  should  be  applied  to  benefit  his 
family,  and,  in  effect,  himself.  Other  circumstances  seem  to 
indicate  that  he  wished  his  family  to  obtain  an  undue  advantage 
at  the  expense  of  creditors.  If  he  could  have  enforced  his  con- 
tract with  Clarke  (and  there  is  no  clear  evidence  to  show  that  he 
•could  not),  it  would  have  been  a  much  more  advantageous  sale 
than  that  which  was  effected,  and  he  seems  to  have  misrepre- 
«ented  to  Meng  the  purpose  for  which  he  wished  him  to  bid  off 
the  land.  It  is  possible  he  may  have  intended  fairly;  but  the 
law  draws  a  different  conclusion  from  the  circumstances;  and 
though  neither  the  trustee  nor  his  cetdui  que  trusty  Mrs.  Edmonds, 
may  have  had  any  accession  to  the  fraud,  they  are  not  allowed 
to  keep  an  advantage  gained  by  the  fraud  of  another:  Huguenin 
T.  Basdey,  14  Yes.  273. 

It  is  not  alleged  on  any  hand,  that  either  Nance  or  his  cestui 
qui  trust  has  any  accession  to  the  fraud.  The  trustee  pur- 
chased bona  fidey  and  for  valuable  consideration,  for  he  paid 
off  the  mortgage.  He  may  have  supposed  that  the  land 
had  been  bid  off  for  a  nominal  price,  and  that  the  amount 
of  the  mortgage  was  the  only  consideration  to  be  paid.  In 
general,  the  title  of  a  bona  fide  purchaser  for  valuable  consid- 
eoration,  without  notice  of  fraud,  is  good  both  in  law  and 
equity;  but  in  this  case  I  am  of  opinion  that  though  the  title  of 
the  trustee  was  good  at  law,  and  therefore  the  complainant 
took  nothing  by  his  purchase  at  sheriff's  sale,  yet  it  must  be  set 
aside  in  equity,  though  allowed  to  stand  as  a  security  for  what 
has  actually  been  paid.  In  the  case  of  SmUh  v.  Henry ^  decided 
at  the  last  sitting  in  this  place,  we  recognized  the  general  prin- 
ciple, that  the  fraud  of  the  grantor  alone  is  sufficient  to  vitiate 
a  conveyance;  and,  as  I  have  said,  the  fraud  of  a  third  person 
in  procuring  a  conveyance,  may  vitiate;  but  in  neither  of  these 
instances  is  such  construction  to  be  made,  as  will  render  inno- 
cent third  persons  sufferers.  In  general,  if  a  purchase  be  made 
bonafide^  and  for  valuable  consideration,  the  court  will  not  look 
to  the  adequacy  of  the  consideration.  But  here,  as  I  have 
said,  the  whole  of  the  consideration  was  not  paid  by  the  trustee; 
part  of  it  was  paid  by  Edmonds;  though,  for  aught  that  appears, 
without  the  trustee's  knowledge.  If  an  insolvent,  having  saved 
a  thousand  dollars  in  money  from  the  wreck  of  his  fortune, 
should  go  to  a  third  person  and  say,  '^  If  you  will  sell  to  my 
wife's  trustee  a  tract  of  land  worth  two  thousand  dollars,  foi 
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one  thousand  dollars,  I  will  privately  make  up  the  difference/^ 
it  is  plain  the  transaction  could  not  stand.  Otherwise  there- 
would  be  no  restraint  on  fraud.  Bat  the  grantees  being  them- 
selves innocent,  are  not  to  be  made  sufferers.  The  ends  of 
justice  can  only  be  answered  by  setting  aside  the  sale,  allowing^ 
the  property  to  stand  as  a  security  for  what  was  actually  paid. 
But  the  sale  was  good  at  law.  The  purchaser  having  paid  a 
valuable  coosideration,  Jxmafide^  could  not  be  affected  at  law;  the* 
jury  must  find  the  deed  good  or  bad,  and  could  not  decree  that  it 
should  be  avoided,  on  the  repayment  of  what  had  been  advanced. 
This  is  an  answer  to  the  question  of  jurisdiction,  which  haa 
been  raised  in  the  case.  The  complainant  would  have  had  no 
relief  at  law. 

In  several  English  cases,  even  where  the  defendant  appears 
to  have  been  a  partaker  of  the  fraud,  but  the  proof  was  not  en- 
tirely clear,  the  court  has  set  aside  the  conveyance,  decreeing 
it  to  stand  as  a  security  for  the  money  actually  paid.  Heme  v. 
Meeres,  1  Yem.  465,  was  a  case  of  this  sort.  The  chancellor 
says:  "  And  so  at  law,  where  a  case  is  found  to  be  fraudulent, 
the  creditor  comes  in  and  avoids  it  all,  without  repayment  of 
any  consideration  money;  and  in  equity,  therefore,  where  the 
court  can  decree  back  the  principal  and  interest,  there  is  no 
hurt  done,  and  a  lesser  matter  in  such  case  will  serve  to  set  a 
conveyance  aside."  Addison  v.  Datoson,  2  Yem.  678;  and 
Clarkaon  v.  Hanway,  2  P.  Wms.  203,  were  cases  in  which  upon 
setting  aside  the  conveyance,  the  court  decreed  the  defendants 
to  be  refunded  what  they  had  actually  paid.  In  Boyd  v.  Dun- 
lap,  1  Johns.  Ch.  Cas.  478,  where  the  consideration  was  very 
inadequate,  but  the  proof  of  actual  fraud  in  the  defendant 
doubtful,  the  court  set  aside  the  conveyance,  allowing  it  to 
stand  as  a  security  for  the  money  actuidly  paid.  Chancellor 
Kent  says:  "  Courts  of  law  can  hold  no  middle  course.  The 
entire  claim  of  each  party  must  rest  and  be  determined  at  law, 
on  the  single  point  of  the  validity  of  the  deed;  but  it  is  an 
ordinary  case  in  this  court,  that  a  deed,  though  not  absolutely 
void,  yet  if  obtained  under  inequitable  circumstances,  should 
stand  as  a  security  for  the  sum  really  due."  In  How  v.  Weldojiy 
2  Yes.  516,  though  there  was  actual  fraud,  dolus  in  re  ipsa,  as 
the  master  of  the  rolls  expresses  it,  the  deed  was  allowed  to 
stand  as  a  security  for  the  money  paid.  I  think,  however,  that 
our  court  of  equity  was  right  in  determining,  in  the  case  of 
Miller  v.  Tollison,  State  Eq.  145,  that  where  the  defendant  was 
a  partaker  of  the  fraud,  he  should  not  be  allowed  to  derive  any 


J 


May,  1833.]  McM::ekin  v,  Edmonds.  207 

• 
advaDtage  from  ilie  conveyance;   and,  therefore,  where  it  was 

made  to  secure  a  previous  debt,  it  should  be  set  aside  absolutely. 
The  conYeyance  being  good  at  law,  the  complainants  took 
nothing  by  bis  purchase  at  sherifiTs  sale.  Creditors  had  an 
equity  to  set  the  conveyance  aside;  but  if  it  had  been  the  de* 
fendant's  equity,  it  was  not  a  subject  of  levy  and  sale  by  the 
sheriff.  He  can  only  sustain  his  bill  as  a  creditor,  and  we 
understand  there  are  other  creditors  who  have  a  legal  priority 
over  him,  of  which  we  are  not  authorized  to  deprive  them. 

In  addition  to  what  I  have  said  on  the  subject  of  jurisdiction^ 
it  may  be  observed  that  although  the  rule  be  that  the  title  to 
freehold  shall  not  be  tried  in  this  court,  yet  the  court  has  juris- 
diction of  fraud;  and  nothing  is  more  common  than  that  par- 
ties should  come  into  this  court  to  set  aside  a  fraudulent  deed» 
preparatory  to  a  trial  at  law.  This  is  an  application  to  set 
■side  a  fraudulent  deed.  If  that  deed  were  out  of  the  way, 
there  is  no  dispute  about  title — ^both  parties  concur  in  the  title 
of  Edmonds,  and  claim  under  him. 

In  addition  to  the  money  paid  on  the  mortgage,  I  think  the 
land  must  stand  as  a  security  for  the  money  advanced  by  Mrs. 
WadlingtoD  towards  the  purchase.  She  states  positively  that 
she  did  advance  this  money,  intending  it  as  a  gratuity  to  her 
daughter,  and  I  see  nothing  in  the  evidence  to  contradict  her. 
She  states,  indeed,  that  she  advanced  two  hundred  dollars;  but 
it  does  not  appear  that  Edmonds  applied  more  than  one  hun- 
dred and  twenty-eight  dollars  and  seventy-three  and  one  quarter 
eents  tcwards  the  purchase.  These  sums,  however,  must  be  re- 
imbursed without  interest;  Mrs.  Edmonds  having  received  the 
rents  and  profits  of  the  land. 

With  respect  to  the  question,  whether  the  conveyance  to 
Nance  is  not  a  marriage  settlement,  and  therefore  void  for  want 
of  recording,  I  can  not  see  how  it  can  be  regarded  as  such  a 
settlement.  The  former  decree  of  the  court  was  intended  to 
carry  the  will  into  effect,  and,  as  observed  by  the  chancellor,  a 
irill  is  not  a  marriage  settlement.  The  deed  is  not  supported 
by  the  marriage  consideration,  nor  by  the  wife's  equity  which 
results  from  the  marriage,  as  in  the  case  of  Price  v.  White.  If 
we  should  regard  every  conveyance  of  a  husband  to  the  use  of 
his  wife  as  a  marriage  settlement,  this  would  not  come  under 
that  description.  In  legal  contemplation,  it  was  a  purchase 
from  a  third  person  by  a  trustee,  for  the  use  of  his  ceatui  que 
trud.  The  conveyance  to  Meng  was  certainly  not  a  marriage 
settlement.    The  same  transaction  might  have  happened,  though 
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Mrs.  Edmonds  had  been  unmarried^  and  Jefferson  L.  Edmonds 
a  stranger  to  her. 

A^ there  are  older  judgments  against  Edmonds  than  that  of 
complainant,  and  as  it  may  be  that  he  has  been  prosecuting  for 
the  benefit  of  others,  and  will  derive  no  advantage  from  the 
decree,  it  would  in  that  event  be  inequitable,  if  other  creditors 
should  obtain  benefit  from  the  decree,  that  he  should  be 
•charged  with  costs. 

It  is  therefore  ordered  and  decreed,  that  the  decree  of  the 
•chancellor  be  reversed;  that  the  land  in  question  be  sold  by  the 
commissioner;  and  that  out  of  the  proceeds  he  pay,  in  the  first 
instance,  the  sum  of  seven  hundred  and  thirty-two  dollars  and 
«eventy-three  cents  to  the  defendant,  Bobert  L.  Nance,  af 
trustee,  and  the  surplus  to  the  creditors  of  the  defendant, 
Jefferson  L.  Edmonds,  according  to  their  legal  priorities;  and 
that  be  advertise  for  creditors  to  come  in  and  establish  their 
demands.  Parties  to  pay  their  own  costs;  provided,  that  if 
there  be  a  surplus  received  by  creditors,  the  complainant's  costs 
shall  be  paid  by  the  creditors  so  receiving,  in  proportion  to  the 
«ums  received  by  them  respectively. 

Johnson,  J.,  concurred. 

O'Nball,  J.,  having  been  of  counsel  in  this  case,  gave  no 
opinion. 

Cole  v.  Cbeton. 

pL  Hill  Ob.  SO..] 

TJKDxa  A  Dsviss  to  thx  Childben  or  A.  and  B.,  or  to  A.  and  the  chil- 
dren of  B.,  they  take  per  capita, 

Undxb  a  Dsviss  to  a  Psbson  Cbbtain,  and  a  chus  of  nnoertam  peraooa  to 
be  aaoertained  at  a  futaie  time»  one  half  the  estate  yestt  at  once  in  the 
person,  and  the  other  half  will  vest  in  the  daas  ooUeotively  when  asoetw 
tained. 

BsQUSffT  to  Childben  at  the  Death  or  a  Tenant  vob  Lite,  most  be  shared 
in  only  by  the  childrefn  living  at  sach  death. 

Pbskatcbs  Bill  vdb  Pabtition  was  retained,  with  leave  to  apply  to  the 
court  when  the  parties  should  become  entitled  theretOb 

Bill  by  Sarah  Cole  and  others,  minors,  for  partition  of  cer- 
tain lands  devised  to  them  and  the  defendant  by  one  Oeoige 
Hicklin,  as  follows:  "And  all  the  balance  of  said  estate,  real 
and  personal,  it  is  my  will  and  desire,  that  it  be  equally  divided 
between  Henry  and  Elizabeth  Cole's  children,  and  Alexander 
Creyon,  viz.,  the  offspring  of  said  Elizabeth  Cole's  body,  and  no 
other — to  be  retained  in  the  hands  of  my  executors  and  exeou- 
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trix  until  the  age  of  twenty-one  years,  or  days  of  marriage, 
which  shall  first  happen;  then  to  be  made  over  to  them  law« 
fnllj,  each  legatee  receiving  their  jast  quota  of  the  same,  which 

1  will  and  bequeath  to  them  and  their  heirs  forever." 

The  complainants  were  all  children  of  said  Elizabeth  Cole, 
deceased,  and  were  all  under  twelve  years  of  age.  The  defend- 
ant was  seventeen  years  of  age.  The  question  before  the  court 
was  respecting  the  relative  interests  of  the  parties  under  the 
will. 

WUliams,  for  the  complainants. 

Blanding,  for  the  defendant.  The  defendant  Creyon  is  spe- 
cially named,  and  takes  one  half;  the  complainants  take  as  a  class 
the  other  half:  Myers  v.  Myers,  2  McO.  Ch.  267  [16  Am.  Dec. 
6481;  Stanleys,  Baker, Moore,  220;  5  Go.  8;  1  T.  B.  630;  2  Prest 
20;  BuUer  v.  SlraUan,  3  Bro.  0.  C.  367;  Blackler  v.  Webb,  2  P. 
Wma  383;  Philips  v.  Garth,  3  Bro.  C.  C.  64;  Weld  v.  BradJberry, 

2  Vem.  706;  Ulrioh  v.  Litchfield,  2  Atk.  372. 

JIabfeb,  J.  I  am  inclined  to  think  the  defendant's  counsel 
correct  in  bis  conclusion,  that  if  there  be  a  bequest  to  an  ascer- 
tained individual  and  to  a  class  of  unascertained  individuals  (to 
be  ascertained  at  any  future  time  after  the  death  of  the  testator), 
it  vests  one  half  in  the  said  individual,  and  the  other  half  in  the 
individuals  of  the  class  collectively,  when  they  are  ascertained. 
The  cases  sufficiently  settle,  that  if  there  be  a  bequest  to  the 
children  of  A.  and  the  children  of  B.,  or  to  A.  and  the  children 
of  B.,  they  take  per  capita.  This  rale,  however,  is  entirely  ar- 
bitrary, and  I  am  not  sure  that  if  a  different  rule  had  been 
adopted,  the  intention  of  testators  would  not  have  been  more 
frequently  effected.  In  this  particular  case,  independently  of 
the  parol  testimony,  I  think  that  we  should  be  most  likely  to 
comply  with  the  intention  by  a  different  construction.  The 
rule  being  settled,  however,  must  be  adhered  to;  but  I  think 
the  authorities  relied  on  in  the  argument  of  counsel  (to  which 
I  refer),  go  far  to  make  out  an  exception,  when  the  titles  of  the 
devisees  are  to  accrue  at  different  times.  In  addition  to  the 
authorities  quoted,  I  may  also  refer  to  that  from  8amme*8  case, 
13  Go.  67:  "And  therefore,  if  a  grant  be  made  by  deed  to  one 
man  for  term  of  life,  the  remainder  to  the  nght  heirs  of  A.  and 
B.  in  fee,  and  A.  hath  issue  and  dieth,  and  afterwards  B.  hath 
issue  and  dieth,  and  then  the  tenant  for  life  dieth;  in  that  case 
the  heirs  of  A.  and  B.  are  not  joint  tenants,  nor  shall  join  in  a 
mire  facias  to  execute  the  fine:  24  E.  8,  Joinder  in  action^ 
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10;  because,  that  althoagh  the  remainder  be  limited  by  one 
fine,  and  by  joint  words,  jet  because  that  by  the  death  of  A., 
the  remainder  as  to  the  moiety  vested  in  his  heir,  and  by  the 
death  of  B.  the  remainder  Tested  in  his  heir,  at  several  times» 
they  can  not  be  joint  tenants."  With  respect  to  this  authority, 
it  may  be  observed  that  it  was  the  vesting  in  interest,  and  not 
the  vesting  in  possession,  which  prevented  the  joint  tenancy. 
At  the  death  of  the  tenant  for  life,  when  the  property  vested  in 
possession,  A.  and  B.  being  both  dead,  their  heirs  were  ascer- 
tained, and  there  was  nothing  to  prevent  their  taking  jointly. 
In  the  present  case,  I  think  it  can  not  be  doubted  that  the 
remainder  to  the  defendant  Creyon  was  vested  in  interest  imme- 
diately on  the  death  of  the  testator.  Fearne  defines  the  fourth 
class  of  contingent  remainders  to  be:  **  Where  the  person  to 
whom  the  remainder  is  limited  is  not  yet  ascertained,  or  not  yet 
in  being."  Certainly,  Alexander  Creyon,  named  in  the  will, 
was  a  person  ascertained  and  in  being,  and  might  have  dis- 
posed of  his  remainder,  or  if  he  had  died  during  the  continn* 
ance  of  the  life  estate,  must  have  transmitted  his  interest  to  hia 
representatives.  But  who  the  children  of  Elizabeth  Cole 
should  be  at  the  death  of  the  testator's  widow,  was  uncertain 
and  unascertained.  It  might  have  happened  that  all  the  chil- 
dren living  at  the  time  of  the  testator's  death  had  died,  and 
others  had  been  born  before  the  termination  of  the  life  estate. 
It  is  certainly  settled  that  if  an  estate  be  given  to  a  class  of 
persons,  as  to  the  children  of  A.  and  B.  after  a  life  estate;  or  if 
the  division  be  postponed,  as  until  the  eldest  shall  arrive  at  the 
age  of  twenty-one,  all  the  children  bom  before  the  event  hap- 
pens, will  be  entitled.  It  has  been  supposed  that  in  such  case 
the  property  should  be  considered  vested  in  the  children  living 
at  the  time  of  testator's  death,  so  that  in  case  of  their  death, 
they  should  transmit  it  to  their  representatives,  and  only  so  far 
liable  to  be  divested,  as  that  the  estate  should  open  and  let  in 
children  born  before  the  vesting  in  possession;  and  accord- 
ingly, in  the  case  of  Devisme  and  Mello,  1  Bro.  C.  C.  537,  where 
four  thousand  pounds  were  given  to  L.  for  life,  remainder  to 
the  children  of  W.,  and  one  of  the  children  of  W.  living  at  the 
death  of  the  testator,  died  during  the  continuance  of  the  life 
estate,  it  was  held  that  her  representative  was  entitled.  But 
the  point  seems  not  to  have  been  particularly  considered,  and  I 
think  the  decision  is  opposed  to  the  current  of  authoritiea 
and  to  the  reoson  and  intention.  In  Oilmore  v.  Severn,  Id. 
681,  where  a  legacy  was  given  to  the  children  of  a  sister,  to 
be  paid  them  as  they  respectively  attained  the  age  of  twenty- 
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one,  a  is  said,  tLai  **'  as  none  were  entitled  to  a  vested  interest, 
the  court  ordered  the  money  to  be  paid  into  bank."  This, 
howoTer,  may  have  been  merely  an  expression  of  the  repcSrter. 

In  Viner  ▼.  Francis^  2  Bro.  C.  0.  658,  where  a  legacy  was 
giyen  to  children  of  a  sister,  and  one  of  them  died  in  the  tes- 
tator's life-time,  it  was  contended  that  that  child's  portion  of 
the  legacy  had  lapsed;  bat  it  was  held  that  the  testator  must 
have  meant  those  who  should  be  children  at  the  time  of  his 
death.  Now,  if  a  legacy  be  given  expressly  at  a  future  period, 
sabeequent  to  testator's  death,  there  seems  to  be  the  same  or 
a  atroDger  reason  for  saying  that  he  must  have  meant  those 
who  should  be  children  at  the  time  his  gift  is  to  take  effect.  In 
Chdfrey  y.  Davis^  6  Yes.  49,  the  master  of  the  rolls  expressea 
himself  thus:  *'  Where  the  gift  is  to  all  the  children  of  A.,  at 
twenty-one,  if  there  is  no  estate  for  life,  it  will  vest  in  all  the 
children  coming  into  existence  till  one  attains  the  age  of 
twenty-one.  Then  that  one  has  a  right  to  claim  a  share;  ad- 
mitting into  participation  all  the  children  then  existing:  so  if 
it  is  to  a  j>er8on  for  life,  and  after  the  death  of  that  person, 
then  to  the  children  of  A.,  the  intention  is  marked,  that  until 
the  death  of  the  person  entitled  for  life,  no  interest  vests."  In 
Hughes  v.  Hughes^  16  Yes.  256,^  where  the  devise  was  to  trustees 
to  maintain  the  children  of  testator's  three  daughters  until  the 
younger  should  attain  the  age  of  twenty-one,  and  then  to  dis- 
tribute among  them;  one  of  the  children,  who  was  living  at  tud 
death  of  the  testator,  died  before  the  period  of  distribution, 
and  it  was  held  that  her  representative  was  not  entitled.  In 
this  case,  however,  some  stress  was  laid  on  the  circumstance 
that  the  testator  had  provided  expressly  in  his  will,  that  if  any 
of  the  children  should  die  leaving  children,  the  children  should 
stand  in  the  place  of  the  parent.  The  cases  are  not  so  ex- 
plicit as  could  be  wished,  and  so  far  as  I  have  been  able  to 
discover,  I  can  not  say  that  there  is  any  distinct  rule  on  the 
subject.  I  think  it,  however,  the  more  natural  import  of  the 
words,  when  the  bequest  is  to  children  at  the  death  of  the  ten- 
ant for  life,  that  those  who  then  answer  the  description  of 
children  should  be  meant  The  intention,  too,  will,  I  think,  in 
general  be  best  complied  with  by  this  construction. 

When  property  is  thus  given  to  children,  and  one  dies  be- 
fore the  period  of  distribution,  it  will  commonly  happen  that 
his  brothers  and  sisters  will  be  his  next  of  kin,  and  then  it  will 
be  immaterial  whether  they  take  as  legatees  or  as  next  of  kin  of 
the  deceased.     But  it  may  happen  that  there  will  be  a  father  or 

1.  14  Vm.  266. 
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mother  to  take  along  with  them;  and  when  the  testator  haB 
passed  over  the  parent,  and  given  the  whole  to  the  children,  it 
would  seem  to  defeat  his  intention  that  the  parent  should,  at  the 
period  of  distribution,  take  any  portion  as  next  of  kin.  When 
the  devise  is  of  real  estate  in  England,  one  brother  would  take 
the  whole  of  the  deceased's  portion  as  heir  at  law;  and  this 
would  seem  to  defeat  the  intention  that  all  the  children  should 
take  equally.  There  would  be  reason  for  making  a  different 
construction,  and  probably  a  different  one  ought  to  be  made, 
when  the  child  dying  has  left  children;  and  this  also  to  effect- 
uate the  intention;  for  it  can  not  be  supposed  that  the  testator 
intended  the  object  of  his  bounty  not  to  be  capable  of  trans- 
mitting to  his  children  so  as  to  provide  for  them. 

The  testator,  by  his  will,  after  the  bequest  to  complainants 
Itnd  defendant,  directs  the  property  to  be  retained  in  the  hands 
of  his  executor  and  executrix,  until  they  attain  the  age  of 
twenty-one  years  or  day  of  marriage,  which  shall  first  happen. 
According  to  the  construction  we  have  made,  one  moiety  is 
given  to  the  defendant  severally.  To  this  he  will  be  entitled 
when  he  attains  the  age  of  twenty-one.  The  other  moiety  is 
given  to  the  complainants,  as  a  class.  This  they  will  be  ^n* 
titled  to  distribute  among  the  children  then  in  esse,  when  the 
eldest  shall  attain  the  age  of  twenty-one. 

The  application  for  partition  was  premature.  The  ohanoellor 
states  that  at  the  time  of  the  decree,  the  eldest  of  the  com- 
plainants was  about  the  age  of  twelve  years,  and  the  defendant 
about  seventeen.  The  bill  is  also  informal,  in  that  the  surviving 
executor  is  only  a  party  in  the  character  of  next  friend  of  the 
complainants.  Yet  the  parties  were  entitled  to  come  into  court 
to  have  their  rights  ascertained.  We  are  unwilling  that  the  bill 
should  be  dismissed,  giving  occasion  for  further  expense  and 
litigation. 

It  is  therefore  ordered  and  decreed,  that  the  bill  be  retained; 
with  liberty  to  the  defendant,  when  he  shall  have  attained  the 
age  of  twenty-one,  to  apply  to  the  court  by  petition,  stating 
that  fact,  and  praying  partition  and  distribution;  giving  proper 
notice  to  the  complainants  and  the  executor,  Henry  Oole;  and 
that,  upon  such  application,  one  moiety  of  the  estate,  real  and 
personal,  be  apportioned  and  allotted  to  him;  and  with  like 
liberty  to  the  complainants,  when  the  eldest  of  them  shall  have 
attained  the  age  of  twenty-one,  to  apply  for  partition  and  dis- 
tribution among  themselves,  or  such  children  of  Henry  and 
Elizabeth  Cole  as  may  then  be  in  existence. 

JoHHsoN  and  O'Nbaix,  JJ.,  concurred. 
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[4  TSBflXB,  1.] 

Nobvm  TAomnL — ^A  promise  to  pay  for  the  right  of  poMMWcm  and  good-will 
to  a  tract  of  Taoant  land  belonging  to  the  United  States  is  void  if  the 
oUigor  has  no  possession  of  or  right  to  such  lands. 

Abbumpbit  bj  plaintiff,  who  alleged  that  defendant  agreed  to 
do  one  hundred  and  fifty  dollars'  worth  of  carpenter's  work  in 
eonaideraticm  of  the  sale  and  delivery  to  him  of  the  good-will 
and  right  of  possession  to  certain  vacant  lands,  and  that,  thongh 
demanded,  the  defendant  refused  to  do  the  work.  The  evi- 
dence showed  that  the  lands  were  vacant,  unappropriated  lands, 
to  which  neither  plaintiff  nor  his  predecessors  had  any  right  of 
possession ;  and  that  the  defendant  made  the  promise  as  alleged, 
and  with  full  knowledge  of  all  the  facts.  The  jury  found  for 
the  defendant,  under  the  instruction  of  the  court. 

AuMin  MiOer,  for  the  plaintiff. 
F.  Z>.  Barry ^  for  the  defendant. 

By  Court,  Catbok,  C.  J.  The  court  charged  the  jury  that  the 
land,  being  vacant  and  unappropriated,  belonged  to  the  general 
government,  and  the  plaintiff,  not  being  in  possession,  had  noth- 
ing in  the  premises  to  sell,  and  that  the  contract  between  him 
and  defendant  was  a  nudum  pactum,  and  could  not  be  enforced 
by  law. 

This  is  the  law  beyond  doubt.  But  in  a  case  where  a  party 
has,  by  possession  and  occnpancy,  acquired  a  right  of  preference 
to  enter  a  certain  spot  of  land,  and  obtain  a  grant  therefor,  by 
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Tirtue  of  tbe  laws  of  Tennessee,  he,  in  such  case,  has  authority 
to  transfer  his  right  of  entry,  in  exclusion  of  other  citizens,  and 
the  assignee  is  clothed  with  the  same  right  to  enter.  This 
would  be  a  good  consideration  for  a  promise,  because  in  con- 
formity with  the  laws  of  Tennessee,  passed  for  the  satisfaction 
of  North  Carolina  land  warrants.  But  a  bargain  concerning 
unoccupied  public  lands  is  wholly  void;  just  as  much  so  as  if 
the  plaintiff  had  sold  the  defendant  part  of  his  neighbor's  land 
already  granted. 
Judgment  affirmed. 

Cited  in  Meese  v.  Crockett^  8  Yerg.  133,  to  the  effiMst,  that  a  peanmi  who 
places  improvements  upon  pablio  lands  without  being  in  pceseanon,  until  a 
right  of  occupancy  had  been  acquired  thereto,  has  no  interest  therein,  and 
a  promise  made  by  a  person  who  has  taken  steps  to  acquire  the  title  to  such 
land,  to  pay  for  such  improvements,  is  a  nudum  paetum  and  not  enforoeaUe. 

In  JokMon  v.  Tool,  25  Am.  Dec.  162,  it  was  held  that  a  person  who  oove- 
nants  to  convey  all  his  right,  title,  and  interest  in  and  to  a  piece  of  land,  moil 
have  some  interest  therein  to  convey,  or  his  covenant  is  broken. 


COGEE   t;.  DiCEEMS. 

[4  TXBOXB,  99.] 

Sun  BT  AoBNT. — ^A  note  payable  to  A.,  agent  of  the  ezeoators  of  &,  vwti 
the  legal  interest  in  A.,  by  whom  alone  an  aotion  at  law  oan  be  snitMned 
on  the  note. 

DsBT  on  a  note  payable  to  0.  E.  McEwen,  agent  for  the  execu- 
tors of  Joseph  Branch,  deceased,  and  made  by  Thomas  J.  Cocke. 
H.  B.  W.  Hill,  acting  execator  of  Branch,  had  assigned  the 
note  to  Dickens,  the  plaintiff  below.  Judgment  for  Dickens  on 
demurrer.  Cocke  prosecuted  a  writ  of  error,  and  insisted  that 
the  action  could  be  maintained  by  McEwen  only,  in  whom  the 
legal  interest  was  vested. 

F.  D.  Barry ^  tot  the  plaintiff  in  error. 

John  D.  Martin^  for  the  defendant  in  error. 

By  Court,  Gbeen,  J.  The  only  qaestion  in  this  cause,  is, 
whether  the  action  can  be  maintained  in  the  name  of  Hill's  aa« 
signee,  or  Hill  himself,  the  note  having  been  made  payable  to 
C.  E.  McEwen,  agent  for  the  executors  of  Joseph  Branch,  dA- 
ceased. 

An  action  on  a  contract  must  be  brought  in  the  name  of  the 
party  in  whom  the  legal  interest  is  vested:  1  Chit.  PI.  2. 
The  legal  interest  in  this  case  is  in  C.  E.  McEwen.    The  intro< 
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duciion  of  tbe  words  "  agent  for  the  executors  of  Joseph  Branch, 
•deoeased/'  is  only  descriptive  of  his  person:  8  Mass.  108;  Mart. 
Il  T.  261.     They  can  not  do  more  than  show  that  the  ezecu- 
4oT8  of  Branch  have  a  beneficial  interest  in  the  note.     But  if  it 
liad  stated  in  express  terms   that  the  money  was  to  be  paid 
McEwen  for  the  benefit  of  the  executors  of  Joseph  Branch,  de- 
ceased, the  action  should  have  been  in  the  name  of  McEwen, 
and   not  of  the  executors:   1  Chit.  PI.  4.      There  are  cases 
where  an  agent  makes  a  contract,  in  which  he  has  a  beneficial 
interest,  that  will  authorize  an  action  both  by  the  principal  and 
the  agent,  each  one  recovering  only  so  much  as  he  may  be  en- 
titled to.     But  where  there  is  an  express  contract  under  seal, 
irith  the  agent,  to  pay  him,  he  alone  can  sue.     Such  is  the  set- 
tled law  of  England:  1  Chit.  PI.  5,  6.    In  Massachusetts,  the 
same  doctrine  governed  in  the  case  of  Baffin  v.  Gfuidwick,  8 
Mass.  163.^    And  so  this  court  held  in  Ruiherford  v.  MUchdl, 
Mart.  &  Y.  261.     These  cases  show,  that  though  the  note  de- 
flchbe  the  payee  as  agent,  yet,  as  the  contract  is  with  him  person- 
ally, the  suit  must  be  in  his  name.     So  if  an  agent  bind  himself 
personally,  and  engage  expressly  in  his  own  name,  he  will  be 
beld  responsible,  though  he  should,  in  the  contract  or  covenant, 
give  himself  the  description  or  character  of  agent:  2  Kent  Com. 
493;  8  Stark.  Ev.  1620.    The  judgment  must  be  reversed. 
Judgment  reversed. 

Cited  in  FU^ftatriek  v.  Fam,  3  Coldw.  17,  in  sapportof  the  proporition,  that 
the  legal  interest  in  a  note  payable  to  Wm.  0.  Fain,  "  agent  and  attorney-in- 
fact  for  Elijah  Handley,"  is  vested  in  Fain,  and  that  the  words  "  agents"  etc, 
are  merely  deaenpUo  penoncB. 

AoKNT— AcnoN  BT,  IN  HIS  OWN  Kams:  Clap  ▼.  Day,  11  Am.  Dec.  99; 
Braden  v.  Loumana  Ins,  Co,^  20  Id.  277.  *  See,  as  to  the  personal  liability  of 
i^;enta  upon  oontracts  made  by  them:  McDonough  v.  TempUmai/iy  2  Id.  613; 
JJitfper  V.  i^ittie^  11  Id.  25,  3a 


Johnson  v.  Fbiab. 

[4  ITSBOKB,  48.] 

MjuCKLOt  or  Cabbikr  whose  contract  excepts  him  from  aoconntability  for 
loss  occasioned  by  "dangers  of  the  river,"  does  not  extend  to  dangers 
which  hnman  prudence  and  foresight  could  guard  against,  and  he  is 
rssponaible  for  a  loss  resulting  from  want  of  skill  in  managing  his  boat, 
or  from  absence  of  that  knowledge  of  dangers  of  the  river  which  experi- 

would  give. 

-  ■  ■  ■  It 

1.  Bugmmy,  Ckaitoidc,  8 Hub.  108. 
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Tbespasb  on  the  case  by  Johoson  against  Eriar.  The  latter^ 
as  a  common  carrier,  received  certain  cotton  at  Bolivar,  Tennes- 
see, which  he  agreed  to  deliver  in  good  order  at  New  Orleans^ 
"  the  dangers  of  the  river  only  excepted."  At  the  trial,  it  ap* 
peared  that  the  defendant's  boat  ran  on  a  snag  while  running 
close  behind  another  boat,  which  passed  over  the  same  place 
without  injury;  that  the  snag  left  no  ripple  in  the  water  and 
could  not  be  seen;  that  defendant  was  looking  out  when  his  boat 
struck,  etc.  The  other  facts  and  the  instructions  of  the  court 
sufficiently  appear  from  the  opinion.  Defendant  had  judgment^ 
and  plaintiff  appealed. 

A.  L,  Martin^  for  the  plaintiff. 

F.  D.  Barry  and  A.  MUler,  for  the  defendant. 

By  Court,  Obeen,  J.  The  court  below,  in  the  charge  to  the 
jury,  we  think,  expounded  the  law  correctly.  He  stated  that 
the  legal  construction  of  the  exception  was,  that  the  dangers  of 
the  river  must  be  such  as  that  no  human  skill  or  foresight  could 
have  guarded  against.  This  surely  is  stating  this  principle  of 
law  in  strong  language  for  the  plaintiff.  It  was  for  the  jury  to* 
determine  whether  the  defendant  had  produced  such  evidence 
as  to  bring  himself  within  the  exception,  as  it  was  construed 
and  explained  by  the  court.  Two  witnesses  proved  that  they 
saw  no  sign  of  the  snag  on  which  the  boat  struck;  that  it  caused 
no  ripple  on  the  surface  of  the  water,  by  which  its  existence- 
would  have  been  indicated,  and  that  they  knew  nothing  of  it. 
One  of  these  witnesses  assisted  in  navigating  the  defendant'^ 
boat,  and  the  other  was  navigating  another  boat  in  company 
with  his.  Now,  if  these  men  were  skillful,  and  experienced 
navigators  of  this  river,  the  fact  that  they  did  not  see  or  know 
of  this  snag  proves  that  it  had  been  placed  there  so  recently 
that  human  skill  and  foresight  could  not  have  guarded  against 
it.  They  were  boatmen;  no  question  was  asked  by  the  plaint- 
iff bringing  into  doubt  their  knowledge  of  the  river,  or  skill  in 
navigating  it.  The  jury  might  therefore  fairly  infer  from  their 
testimony  that  the  loss  was  "inevitable  and  unavoidable."  As* 
to  the  question  of  negligence,  the  jury  were  the  proper  judges 
of  this  disputed  fact.  The  defendant  left  the  boat  before  all 
the  cotton  was  taken  from  the  wreck.  But  he  was  apprehensive- 
that  it  would  rain  and  raise  the  river,  and  thereby  destroy  the 
cotton  on  the  bank;  he  therefore  went  to  Randolph,  leaving  th» 
hands  to  finish  unloading.  It  was  for  the  juiy  to  say  whether^ 
under  all  circumstances,  he  was  guilty  of  gross  negligence* 
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Upon  the  whole,  the  tesiimoD j  tending  to  ezoolpate  the  defend* 
ftnt,  though  not  of  the  most  conclusive  character,  was  neverthe-- 
less  such  as  fairly  to  have  authorized  the  inference  the  jurjr 
made  from  it. 
Judgment  affirmed. 

Cited  in  TVmey  ▼.  WUaon,  7  Yerg.  342;  and  AfoM  ▼.  Bettia,  advCr,  4  Heisk. 
M7»  to  the  point  that  one  who  undertakes  for  a  reward  to  convey  produoe  or 
goods  of  any  sort  from  one  place  upon  a  river  to  another,  becomes  liable- 
thereby  as  a  common  carrier.  To  the  same  efifect  is  Craig  v.  Childress^  Peck, 
2/Ol  The  principal  case  was  relied  upon  in  Turney  v.  Wilaon,  7  Yerg.  343»  to 
•QStain  the  proposition  that  an  exception  in  a  carrier's  contract  of  carriage  of 
the  "dimgeraof  the  river,**  exempted  such  carrier  from  liability  for  thoa» 
losaea  only  which  could  not  have  been  prevented  by  human  skill  and  fore- 
sight. Also  in  BimUu  Expren  Co,  v.  Wimaek,  1  Heisk.  267,  that  in  the  ab- 
sence of  an  express  contract  the  law  fixes  the  liability  of  carriers,  and  they 
are  bound  to  transport  and  carry  goods  received,  and  can  only  be  excused 
for  a  failure  to  do  so  by  the  act  of  God,  or  the  public  enemy. 

CoMXOif  Carrter  is  liable  for  all  accidents  not  occasioned  by  act  of  Qod 
or  the  public  enemy,  or  of  the  party  sending  the  goods:  Colt  v.  McMeehen^  5 
Am.  Deo.  200;  Scki^elm  v.  Hartfey,  Id.  206;  WiUiafna  v.  OrarU,  7  Id.  235f 
Craig  ▼.  CkOdress,  14  Id.  751;  EwaH  v.  Struts  23  Id.  131.  The  burden  of 
proving  that  the  loss  or  injury  of  goods  was  without  fault,  and  aroee  from 
any  of  the  causes  which  excuse  the  carrier  from  liability,  rests  upon  th» 
latter:  BeU  v.  Read,  5  Am.  I>ec  308;  HutU  v.  Morris^  12  Id.  4S9;  Smyrl  v. 
jriota,  23  Id.  146. 

"Act  of  Ood**  DxnKKD.^Cott  v.  McMechen,  6  Am.  Deo.  200;  WiOiams^ 
▼.  Onmi,  7  Id.  235;  Sniprly.  NioUm,  23 Id.  146. 


Conner  v.  State. 

[4  TsaexB,  137.] 

VnrxBi  Facias  need  not  be  spread  on  the  minutes  of  the  circuit  court  Th» 
return  of  the  venire^  and  the  selection  of  a  grand  jury  of  good  and  law- 
ful men  from  those  summoned,  is  all  the  record  need  show. 

BaooLAjUTT  IN  THX  PBOCEZDINOS  of  the  circuit  court  is  presumed  till  th» 
ocmtrary  appears. 

Cowni'iVTiONAX.  PBOvisioir  that  judge  may  *'  state  the  evidenoe  and  charge 
the  law,"  authorises  him  to  charge  the  law  upon  the  evidence  so  stated. 

JuBT  MAT  BE  IivaTBucTED  that  a  principle  of  law  insisted  upon  by  counsel 
is  inapplicable,  in  view  of  the  evidence  in  the  case. 

Mauitb  18  Pbesumzd  against  one  who  rushes  in  where  two  others  are  fight* 
ing,  and  without  provocation  stabs  one  of  them. 

Ihsioimkht  against  Conner  for  stabbing  Beuben  P.  Tyson.. 
It  was  proved  that  while  Tyson  and  Edmondson  were  fighting, 
the  defendant,  at  the  request  of  the  latter,  rushed  into  the 
room,  and  stabbed  Tyson,  with  whom  he  had  no  quarrel,  in 


218  CoNNEB  V.  State.  [Tenn. 

the  back;  and  that  defendant,  at  the  time,  seemed  to  be  intox- 
icated. The  prisoner  was  found  guilty.  The  respect  in  which 
the  charge  to  the  jury  was  complained  of,  appears  from  the 
opinion.  The  venire  facias  was  not  copied  into  the  minutes  of 
the  court;  but  its  return  appeared  from  the  record,  as  well  as 
that  a  grand  jury  was  selected  from  the  persons  summoned. 

O,  Oarret^  for  the  plaintiff  in  error. 

A,  B.  Bradfordy  attomey-generaly  for  the  people. 

By  Court,  Obeen,  J.  The  first  position  assumed  for  the 
plaintiff  in  error  is,  that  the  record  is  defective  for  this,  that  it 
does  not  set  out  the  venire  facias  at  length. 

It  is  not  necessary  that  the  venire  facias  be  spread  upon  the 
minutes  of  the  circuit  court.  It  composes  no  part  of  the  pro- 
ceeding in  that  court.  It  is  enough  if  the  record  shows  the 
return  of  the  venire  facias  ^  and  the  selection  of  a  grand  jury  of 
good  and  lawful  men  from  among  the  number  summoned  and 
attending:  ComweU  v.  Stale ^  Mart.  &  Y.  147;  MoClwre  y.  Ike 
State,  1  Terg.  206. 

The  court  will  presume  in  favor  of  the  regularity  of  the  pro- 
"ceedings  of  the  circuit  courts.  If,  however,  the  record  does 
€et  out  the  venire  facias,  and  show  particularly  and  minutely 
All  that  was  done  in  selecting  and  impaneling  the  grand  juiy, 
and  by  such  record  it  appears  that  the  statutes  have  not  been 
pursued,  a  question  wholly  different  from  the  present  would 
then  be  raised.  In  such  case,  nothing  would  be  left  to  pre- 
Bume. 

The  principal  ground  relied  on  by  the  counsel  for  the  plaint- 
iff in  error  is,  that  the  judge  who  tried  the  cause,  in  his  charge 
to  the  jury  assumed  the  right  to  decide  the  facts  of  the  case, 
and  excluded  from  the  jury  the  free  exercise  of  thoir  constitu- 
tional powers.  In  the  part  of  the  charge  complained  of,  the 
judge  in  substance  told  the  jury  that  the  principle  of  law  read 
and  relied  upon  by  defendant's  counsel,  that  if  a  stranger 
aeeing  two  fighting,  helps  one  and  kills  the  other,  it  is  man- 
slaughter, could  have  no  application  to  a  case  like  this.  It  is 
insisted  that  he  here  assumed  the  state  of  facts  presented  bj 
the  evidence  in  this  cause,  and  excluded  the  jury  from  an  inves- 
tigation of  the  facts,  so  as  to  ascertain  whether  they  brought 
this  case  within  the  principle  contended  for.  The  judge  may 
"'  state  the  evidence,  and  charge  the  law."  This  means  that  ha 
is  to  charge  the  law  arising  upon  the  evidence  so  stated  by  him. 
He  is  not  to  charge  every  principle  of  law  which  may  be  insiste^l 
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upon  bj  counsel,  wb  ether  it  have  application  to  the  case  UDder  con- 
aderaiion  or  not,  how  sound  soever  such  principle  may  be  in  the 
abstract.     If  he  were,  he  would  be  guilty  of  gross  impropriety. 
Such  a  coarse  would  tend  to  the  subversion  rather  than  the  attain- 
ment of  justice.    It  is  as  important  that  irrelevant  questions  of 
law  should  be  kept  out  of  the  view  of  the  jury,  as  that  they  should 
not  be  permitted  to  hear  irrelevant  facts.   In  either  case,  to  en- 
'Camber  their  minds  with  a  mass  of  irrelevant  matter,  would 
tend  to  obscure  the  true  matter  of  inquiry,  and  lead  them  astray 
in  the  investigation  of  questions  not  before  them.    If  a  prin- 
ciple of  law  be  stated  and  insisted  on  by  counsel,  which  mani- 
festly bas  no  application  to  the  case,  it  is  the  duty  of  the  court 
to  tell  the  jury  it  has  no  application,  lest  they  be  misled  by  it. 
It  is  a  great  mistake  to  suppose  that  a  court  in  charging  the 
jury,  is  to  deal  altogether  in  abstractions.     His  discussion  of 
l^;al  questions  should  be  confined  to  such  only  as  are  directly 
laised  by  the  evidence  in  the  cause.    From  what  has  been  said, 
it  follows,  that  if  the  principle  stated  and  insisted  on  by  the 
defendant's  counsel  has  no  application  to  this  case,  the  judge 
did  not  err  in  telling  the  jury  so. 

In  tbis  case  the  evidence  shows  that  two  were  fighting,  and 
while  engaged,  the  defendant  rushed  into  the  room,  and  without 
any  provocation,  inflicted  on  one  of  them  a  dangerous  stab. 
He  is  no  more  excusable  for  this  act,  committed  on  one  who 
was  fighting  with  a  man  not  at  all  connected  with  him,  than  he 
would  have  been  had  he  inflicted  a  like  blow  on  one  not  en- 
gaged in  a  fight.  In  such  case,  the  law  would  imply  malice 
from  the  fact  that  he  used  a  deadly  weapon  vrithout  provocation. 
So  the  law  implies  malice  here,  for  the  defendant  acted  without 
provocation.  The  principle  contended  for  by  the  defendant's 
eounsel  is  only  applicable  to  a  case  where  the  conduct  of  the 
stranger  would  be  such  as  only  to  make  a  case  of  manslaughter 
if  the  party  slain  were  engaged  in  no  fight  previously;  such  is 
not  this  case,  and  therefore  the  judge  did  right  in  saying  that 
the  principle  had  no  application  here.  There  are  several  other 
points  made  in  this  record,  but  as  they  are  not  considered  im- 
portant, and  have  not  been  insisted  on  at  the  bar,  it  is  unneces* 
saiy  to  discuss  them.  Let  the  judgment  be  afSrmed. 
Judgment  affirmed. 

Cited  in  State  v.  Davida(m,  2  Ooldw.  197,  that  "it  was  not  neoeflsary  that 
the  vmirt  faeku  should  be  spread  upon  the  minntes  of  the  ooort.  It  was 
eooagfiil  the  reoord  showed  the  retozn  of  the  venire  /cuiae,  and  the  selection 
«C  the  grand  jury." 
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Pabtee  V.  Badget  et  al. 

(4  Tkbokb,  174.] 

TnuB  BT  Adyebsb  Possession  may  become  vested  in  the  advene  holder,  who 
may  therefore  reoover  the  property  if  taken  from  him  by  the  foimer 
owner,  after  sach  title  haa  become  perfect. 

AonoK  to  recover  slavea  which  plaintiff  had  held  adverselj 
from  1821  to  1827,  claiming  under  a  gift  from  his  father.  la 
the  latter  year  the  defendants  retook  the  slaves,  whereupon  this 
suit  was  brought  for  their  recovery.  It  was  conceded  that 
plaintiff's  possession  had  been  sufficient  to  give  full  operatioi^ 
to  the  statute  of  limitations;  but  the  lower  court  charged  that 
the  statute  affected  the  remedy  only,  and  not  the  right  of  property^ 
and  that  the  defendants  continued  to  have  the  right  of  recaption^ 
and  they  having  obtained  possession,  the  plaintiff  had  not 
acquired  any  right  of  property  upon  which  he  could  recover. 
The  jury  therefore  found  for  defendants.  Plaintiff  proeeouted 
his  writ  of  error. 

D,  Craighead,  for  the  plaintiff  in  error. 

By  Court,  Pbgk,  J.  The  question  presented  by  this  record, 
arises  upon  the  chaige  of  the  court.  The  circuit  court  was  of 
opinion  that  the  plaintiff  could  acquire  no  right  of  property  ia 
the  slaves  by  virtue  of  an  adverse  possession,  sufficient  in  ptyiot 
of  time  to  form  a  bar  under  the  act  of  limitations;  that  the  rem- 
edy of  the  party  who  had  the  title,  was  only  barred,  not  his 
right  of  property,  and  consequently  the  right  of  recaption  ex- 
isted. In  personal  actions  to  enforce  executory  contracts,  the 
statute  of  limitations  only  operates  a  bar  upon  the  remedy; 
hence  a  distinct  and  unequivocal  acknowledgment  will  revive 
the  debt.  But,  in  relation  to  the  title  to  personal  property,  the 
rule  is,  and  from  necessity  must  be  different  In  such  case, 
the  uninterrupted  adverse  enjoyment  for  the  period  prescribed 
by  the  statutes,  vests  the  right  of  property  in  the  possessor,  un- 
less prevented  by  some  of  the  exceptions  in  the  statute.  With- 
out detailing  the  dangerous  consequences  to  society,  the  vio- 
lence, the  prostration  of  all  good  order,  which  would  result 
from  the  adoption  of  a  contrary  doctrine,  it  is  sufficient  for  us 
to  say,  that  the  question  has  been  settled  in  this  state,  in  the 
case  of  Kigler  t.  MUes^  Mart.  &  Y.'  The  decision  in  that 
case  is  amply  sustained  by  the  authorities  referred  to.  We  are 
of  opinion  that  the  circuit  court  erred  in  its  charge  to  the  juxj 

1.  lltft.  k  7. 436: 17  Am.  Deo.  819. 
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^poQ  this  point,  for  Tvhioh  error  the  jadgment  most  be  reversed, 
and  the  cause  remanded. 
Jadgment  reversed. 

Cited  with  approval  in  J^Tee^  Y.  Zyon,  10  Terg.  475;  and  OoOomft  ▼.  Tcb^^ 
S  Humph.  702. 

Adtbbse  Possession. — ^The  advene  poesenion  of  real  or  persoiial  property, 
for  the  period  preecribed  by  the  statute  of  limitationa,  divests  the  title  of  the 
fonner  owner,  and  vests  it  in  the  adverse  holder:  Ludlow  v.  Van  Camp^  11 
Am.  0eo.  529,  534;  Broh  v.  Jaikms,  13  Id.  320,  326. 


Tate's  Exeoxttobs  v.  Bell. 

[4  Tbbosb,  SQ3.] 

SEATinB  WILL  voT  Bx  Dbclakxd  UycoMOTiTUTioKAL  nnlesB  it  la  dearly  so. 
Spboial  Siatdte  Authobizino  thb  ExECinoBS  ov  A.  to  revive  a  Judgment 

randered  in  favor  of  B.  in  the  same  manner  as  if  they  were  the  exeonton 

of  K,  is  partial,  vnoonstitntional,  and  void. 
fldSB  Facias  issned  under  such  statute  will  be  quashed  on  motioo. 

Thb  facts  appear  in  the  opinion. 

O.  8.  Terger,  in  support  of  the  motion  to  quash  the  scire 
fadaa.  The  statute  violates  the  contract  between  M.  Bell  and 
Oeoige  Bell,  by  changing  the  person  to  whom  payment  may 
be  made:  Peck,  13;  Ogden  v.  Sanders,  12  Wheat.  213.  The 
legislature  has  no  power  to  decide  to  whom  or  for  whose  use 
the  judgment  should  be  paid.  The  law  is  partial,  and  therefore 
vmcoiistitutioDal:  Bank  v.  Cooper,  2  Yerg.  699  [24  Am.  Dec.  517]; 
11  Mass.  396;  Vamani  v.  Waddd,  2  Yerg.  260;  WaUi/a  Heirs  v. 
Kennedy,  2  Yerg.  554  [24  Am.  Dec.  511]. 

F.  2?.  Fogg,  contra.  The  judgment  belonged  in  equity  to  the 
executors  of  Wm.  Tate,  though  obtained  in  the  name  of  Oeorge 
Bell,  one  of  the  executors.  No  vested  rights  are  divested.  The 
remedy  only  has  been  changed.  I  refer  to  Hope  v.  Johnson,  2 
Yerg.  123;  WUliams  v.  Morris,  12  Wheat.  117;  Foster  v.  Essex 
Bank,  16  Mass.  245;  Ooshen  v.  Stonington,  4  Conn.  209  [10  Am. 
Dec.  121]. 

By  Court,  Peck,  J.  The  scire /ados  recites  that  Oeorge  Bell 
bad  recovered  judgment  against  Montgomery  Bell  for  eight 
iliouBand  six  hundred  and  seventy-four  dollars,  and  also  against 
said  Bell  and  James  S.  Bell  and  John  J.  Bell,  his  securities  in  a 
writ  of  error  from  the  county  to  the  circuit  court,  for  one  thou- 
«and  and  eighty-four  dollars  damages;  and  likewise  recovered 
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against  said  Bell,  and  the  above  James  S.  and  John  J.  witb 
Leonard  P.  Cheatham  their  security,  for  damages  in  this  courts 
the  sum  of  one  thousand  two  hundred  and  nineteen  dollars; 
that  said  M.  Bell  had  paid  a  large  portion  of  said  debt,  to  wit« 

$ ,  leaving  a  balance  of  one  thousand  eight  hundred  and 

forty-eight  dollars,  since  which  proceeding,  G-eorge  Bell  has 
departed  this  life  intestate,  and  no  person  will  administer  on 
his  estate.     The  8ci,/a.  is  as  follows: 

**  And  whereas,  by  virtue  of  an  act  of  assembly  of  the  state 
of  Tennessee,  passed  on  the  sixteenth  day  of  November,  1829, 
c.  49,  entitled  an  act  for  the  benefit  of  the  executors  of  Wnu 
Tate,  said  suit  is  permitted  to  be  revived  in  the  names  of  Jamee 
Gk>rdon,  Robert  T.  Walker,  and  Bobert  Bell,  executors  of  the 
last  will  and  testament  of  Wm.  Tate,  deceased."  Then  follows 
the  command  to  make  known,  etc. 

The  act  of  assembly,  in  a  preamble,  recites:  *'  That  Geoige 
Bell,  deceased,  on  the  thirtieth  of  July,  1824,  obtained  a  judg- 
ment in  the  supreme  court  against  Montgomeiy  Bell,  which 
said  judgment  was  founded  on  a  blank  indorsement  of  a  note 
to  him,  and  which  he  held  as  trustee  for  the  executors  and  lega- 
tees of  Wm.  Tate,  and  the  legatees  of  Margaret  C.  Tate,  de- 
ceased. And  whereas,  the  said  George  Bell  has  died  out  of  this 
state,  insolvent,  and  no  person  will  administer  on  his  estate: 

**  Therefore,  be  it  enacted  by  the  general  assembly  of  the  state 
of  Tennessee,  that  the  executors  of  William  Tate,  deceased,  be 
enabled  to  revive  said  judgment  against  said  Montgomery 
Bell,  in  their  names,  by  sci./a.,  in  the  same  manner  as  if  they 
were  the  executors  of  said  Oeorge  Bell,  deceased. 

"  Be  it  further  enacted,  that  in  caBe,ihe  scire  facias  is  served 
on  said  Bell,  fifteen  days  before  the  next  term  of  the  supreme 
court,  the  same  shall  stand  for  trial  at  said  term." 

At  the  trial  term,  as  specified  in  this  act.  Bell  appeared,  and 
moved  to  quash  the  scire  facias,  on  the  ground  that  the  act, 
being  limited  and  partial  in  its  operation,  is  unconstitutional 
and  void;  and  that  being  the  only  authority  for  the  sci.fa.,  it 
is  void  ulso. 

It  is  here  proper  to  remark,  that  it  is  with  reluctance  the 
court  will  declare  a  law  unconstitutional;  not  from  any  fears  of 
consequenc^es  which  might  arise  from  conflict  of  opinion  with 
anothi-r  co-ordinate  branch  of  the  government,  but  because  the 
court  niijlit  incline  the  more  to  doubt  that  opinion,  where,  on 
the  Haiiii'  ))t'iut,  it  may  seom  to  have  been  formed  upon  delil^^;;- 
tiou  bv  Oiiiers   ofiici;»Uug  in  «»  >^inrli   np/^  r^pozsible  sphere. 
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Hence  this  court,  in  a  doubtful  case,  would  permit  a  law  called 
in  question  to  have  its  effect.  But  when  the  court  is  satisfied, 
there  is  an  obligation  resting  upon  them  that  it  would  be  crim* 
inal  to  compromise. 

The  act  in  question  has  been  passed  in  terms  directly  to  affect 
a  judgment  of  this  court.    It  is  not  passed  in  aid  of  the  court; 
for  the  court,  in  dispensing  justice,  did  not  need  the  aid  of  it. 
The  law,  as  it  stood  at  the  death  of  Bell,  fixed  the  rights  of  the 
parties;  the  disposition  of  the  fund  expected  to  be  raised  from 
the  judgment,  was  governed  bj  existing  rules;  these  were  all 
before  us,  subject  to  be  acted  upon  as  soon  as  the  proper  per- 
son should,  under  the  known  forms  of  existing  law,  apply  to 
QS.     But  by  the  act  we  are  not  anticipated,  but  superseded* 
We  are  instructed  that  Bell  held  the  instrument  which  had 
been  prosecuted  to  a  judgment,  as  the  trustee  for  the  executors 
and  legatees  of  William  Tate,  deceased,  and  the  legatees  of 
HaigaietTate,  deceased;  that  George  Bell  has  departed  this  life 
out  of  the  state,  insolvent;  and  that  no  person  will  administer 
on  his  estate.    Upon  the  facts  thus  assumed,  the  act  "  enables  '^ 
the  executors  of  WiUiam  Tate  to  revive  the  judgment  in  their 
names,  as  if  they  were  the  executors  of  Oeorge  Bell,  deceased* 
It  is  not  at  all  material  for  this  court  to  inquire  into  the  truth 
of  the  facts  found  by  the  makers  of  the  law.**  Supposing  them 
all  to  be  true,  are  there  not  others  who  have  a  right  to  question 
themt    Are  not  the  creditors  of  the  deceased.  Bell,  entitled  to 
their  day  in  court?    Does  not  the  law,  as  it  stood  before  the 
passage  of  this  act,  give  them  time  to  appear  as  real  representa- 
tives, with  all  the  liabilities  resting  upon  them,  common  to  ad- 
ministrators, and  having  revived  the  judgment,  and  secured  the 
fund,  await  the  mandate*  of  the  proper  tribunal  to  make  dis- 
tribution?   It  is  believed  every  lawyer  will  answer  these  ques- 
tions in  the  afiSrmative.    If  these  rights  exist  in  others,  and  the 
law  supposes  they  do,  how  can  we  overlook  them?    It  is  im- 
possible.   While  our  business  is  in  train  to  come  to  a  result  be- 
tween parties,  those  unknown  to  the  record  and  existing  laws 
are  forced  upon  us  by  the  operation  of  an  act  made,  not  as  a 
general  provision,  but  to  reach  particular  individuals.    This,  at 
first  blush,  awakens  surprise,  if  not  suspicion.     Facts  and  cir- 
cumstances, supposed  to  have  existed  between  persons  de- 
ceased, are  fixed  and  settled  by  the  act;  and  in  a  case  where 
many  should  be  heard,  one  party  is  thrown  upon  us,  with  his 
equitable  rights  established. 
So  long  as  we  consider  that  there  existed  courts  of  equity^ 
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open  to  the  invesiigatioQ  of  the  subject  of  this  trust,  there  was 
no  necessity  for  the  act  we  are  considering.  Take  the  act  as  it 
is  intended,  and  it  will  have  the  effect  of  a  decree  upon  the 
rights  of  parties,  though  not  upon  the  rights  of  all  that  must 
of  necessity  be  heard,  if  resort  to  the  proper  tribunal  was  had. 
Hence  the  one-sided  character  of  the  act.  Its  application  to  a 
particular  case  makes  it  analogous  to  the  case  of  the  Bank  ▼. 
Cooper  etaL,2  Yerg.  599  [24  Am.  Dec.  517]. 

But  we  do  not  stop  here.  It  is  assumed  in  the  act  that  Bell, 
having  died  out  of  the  state  of  Tennessee,  administration  can 
not  be  taken  out  upon  the  estate.  This  is  a  mistake.  Admin- 
istration may  be  taken  out,  if  there  be  bona  notabUia  in  any 
<sounty.  Here  was  a  chose  in  action;  and  the  case  of  Brovm, 
<idminiiUralor  of  Pearsall,  v.  Wright,  4  Yerg.  57,  has  settled  this 
Tery  question.  There  it  was  held  that  administration,  sued  out 
upon  the  estate  of  one  having  departed  this  life  in  another 
«tate,  was  proper,  where  property  of  the  deceased  was  found 
to  be  administered.  Nor  will  this  case  be  found  to  conflict  with 
the  case  of  Ndaon  v.  Harris,  2  Yerg.  Ap.  624,^  because  the  point 
in  the  latter  case  was  whether  administration  could  be  taken 
•out,  there  being  no  estate  to  administer  upon,  and  the  death 
baving  happened  beyond  the  state. 

But  there  must  be  another  view  to  be  taken  of  this  case,  which 
will  show  the  unfitness  of  such  legislation.  So  far  as  we  have  gone, 
the  act  is,  on  one  side,  in  relation  to  M.  Bell,  and  the  assumed 
rights  of  Tate's  executors.  These  last  are  by  the  act  introduced, 
while,  on  the  other  hand,  James  S.  Bell,  John  J.  Bell,  and 
Xeonard  P.  Cheatham,  are  dropped.  Against  these,  as  well  as 
Against  M.  Bell,  we  had  proceeded  to  judgment;  and  if  we  are  to 
follow  the  act  as  our  authority,  we  are  no  longer  to  consider  them 
as  parties,  for  the  matters  recited,  as  well  as  the  enacting  clauses, 
wholly  overlook  them;  and  yet  the  eci,  fa,,  though  predi<iiied 
on  the  act,  is  made  as  broad  as  the  judgment  against  all.  We 
are  as  unwilling  the  act  should  compel  us  to  drop  parties, 
as  we  are  that  strangers  to  the  suit  should  be  introduced.  In 
this  view  of  the  case,  it  may  be  seen,  while  we,  under  the  laws 
oxisting  when  the  rights  accrued,  were  compelled  to  make  the 
judgment  reach  all  these  defendants,  these  rights  are  impaired 
by  a  provision  in  the  act  striking  out  of  existence  the  security, 
and  paring  down  the  extent  of  liability,  and  remodeling  the 
judgment 

In  strictness,  the  act  has  no  application  to  any  suit  before  na. 
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ELiher  there  is  a  failure  of  record,  or  an  absence  of  authority  to 
teach  and  coyer  it.  Therefore,  it  is  not  material  whether  we 
Tiew  the  case  made  by  the  act  as  of  partial  and  limited  ap- 
plication, and  for  that  cause  not  warranted  by  the  constitution, 
or  whether  we  take  it  in  the  last  aspect  presented.  In  either 
Tiew  it  must  be  yoid,  and  the  sci.  /a.  upon  it  ineffectual  to  au- 
thorize the  judgment  asked  by  it. 

The  motion  to  quash  the  9ci,  fa.  must  preyail. 

Motion  sustained. 


Cited  in  Jcnea  v.  Perry,  10  Yerg.  78,  and  in  Buddy,  JS^cOe,  8  Hmnph.  482; 
m  to  what  laws  are  partial  and  therefore  nnoonatitationaL 

Pabtial  Law8»  what  ABB:  Bank  qf  State  ▼.  Cooper^  24  Am.  Deo.  517t 
tt7,iiote;  WaUf^a  Emr$  Y.  Kennedy,  Id.  61L 


Combs  akd  Hatne  v.  Young's  Widow  Ain> 

[4  TSBOXB,  218.] 

Ax  THB  GoMJfON  Law  a  Widow's  Bight  of  Doweb  in  the  lands  of  whioh 
her  hnsband  was  aeioed  during  their  covertore,  was  anperior  to  the  claim 
of  a  creditor  thereto,  obtained  by  sale  under  a  judgment  against  the 
husband. 

UvDBB  THB  Act  of  1784,  o.  22,  sec.  8,  a  widow's  right  of  dower  in  the  lands 
of  which  her  husband  died  seised  or  possessed,  is  superior  to  the  right 
of  the  husband's  creditors. 

Jl  Judoxbht  AOACfST  AN  HsiB  Under  the  act  of  1784^  c  11,  sec  8;  sub- 
jecting lands  acquired  by  descent  to  the  ancestor's  debt,  to  be  valid,  the 
edre  /adae  must  be  served  personally  on  the  heir,  and,  if  a  minor,  with 
general  guardian,  upon  the  guardian  also. 

EQUirr  OF  Bedbxptiok  in  Land  is  not  legal  assets  in  the  hands  of  heirs, 
subject  to  be  levied  on  for  debts  of  their  ancestor,  under  an  execution  at 
law. 

XSbbditob  has  no  Right  to  Call  upon  a  Pbbson  ob  his  Heibs  for  the 
rents  and  profits  of  a  tract  of  land  received  J)y  them  prior  to  the  time 
that  he  acquired  a  lien  on  such  land  by  judgment  or  otherwise. 

Plaihtiffs  recovered  judgment  against  Young's  administra- 
tors for  four  hundred  and  forty-uine  dollars  and  fifty-eight 
oents.  Upon  this  judgment  a  scire  facias  issued  against  the 
heirs  and  widow  of  Young,  and  was  served  upon  the  guardian 
of  the  former,  they  being  minors.  The  answer  of  the  guardian 
alleged  that  nothing  had  come  to  the  heirs  from  Young  by 
descent,  except  a  bouse  and  lot,  the  legal  title  to  which  was  not 
Tested  in  Young  at  his  death,  but  in  A.  Y.  Brown  and  John  H. 
Camp.  That  Young  only  had  an  equity  of  redemption  therein, 
which  bad  descended  to  hisheirs.   Plaintiff's  replication  admitted 

A«  Dbc.  Vol.  XXn— 16 


226  Combs  v.  Young's  Widow.  [Tentt* 

that  the  legal  estate  did  not  descend  to  the  heirs,  bat  aveneA 
that  four  hundred  and  seventj  dollars  of  rents  and  profits  of 
said  house  had  been  received  by  them,  which  was  unaffected 
by  Brown  and  Camp's  mortgage,  and  prayed  execution  therefor* 
The  heirs  demurred  to  this  replication,  which  was  sustained,, 
and  judgment  rendered  in  their  favor.  The  widow  not  ap- 
pearing, judgment  was  rendered  against  Iter  for  plaintiffs'  debt, 
payable  out  of  the  lands  of  her  late  husband  in  her  possession* 

Combs f  for  the  plaintiff  in  error. 
J,  S.  Yerger,  contra. 

By  Court,  Catbon,  C.  J.  A  motion  was  made  against  the  ad- 
ministrator, who  had  fully  administered;  the  fact  was  found 
for  him;  then  a  scire  facias  was  run  against  the  heirs  of  the  in- 
testate, to  subject  the  lands  descended  to  the  satis&ction  of  th» 
judgment. 

To  this  suit  by  scire  facias,  the  widow  was  made  a  party  for 
the  purpose  of  subjecting  her  life  estate  to  one  third  of  the 
lands  descended,  as  tenant  in  dower.  Judgment  was  given 
against  her,  wbich  she  seeks  to  reverse. 

This  raises  the  question  as  between  the  widow  and  creditor 
of  the  husband,  whom  does  the  law  prefer?  To  understand 
this,  the  nature  of  an  estate  in  dower  must  be  inquired  into. 

A  tenant  in  dower  is  where  the  husband  is  seised  of  an  estate 
of  inheritance,  and  dies.  In  this  case,  the  wife  shall  have  a 
third  part  of  all  tbe  lands  and  tenements  whereof  he  was 
seised,  at  any  time  during  the  coverture,  to  hold  to  herself  for 
the  term  of  her  natural  life:  2  Bl.  Com.  129;  Co.  Lit.  31,  a. 
By  the  common  law,  if  a  husband  acquired  an  estate  whidk 
was  subject  to  descend  to  his  heir,  the  wife,  at  the  same  time 
the  husband  acquired  his  title,  had  vested  in  her  a  right  of 
dower;  and  although  the  husband  aliened  the  estate  the  next 
hour,  it  mattered  not.  The  wife,  on  the  husband's  death,  wa» 
entitled  to  dower  notwithstanding  the  alienation:  2B1.  Com* 
132;  1  Thos.  Co.  Lit.  576.  We  see  the  widow's  title  was  su- 
perior to  that  of  the  purchaser.  And  why  was  this  so?  For 
the  very  plain  and  sensible  reason,  as  Blackstone  tells  us,  that, 
the  sustenance  of  the  wife,  and  the  nurture  and  education  of 
tbe  children,  was  of  higher  consideration  than  the  protection^ 
of  the  purchaser:  2  Com.  130. 

The  widow,  by  the  common  law,  having  precedence  of  the 
purchaser  of  the  husband,  it  follows,  she  would  have  equal  pre- 
cedence as  against  the  judgment  creditor  of  the  husband,  wh<^ 
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bj  force  of  Lis  judgment,  execution,  and  Bale,  could  only  ac- 
quire such  title  as  the  husband  could  have  made  by  deed.  By 
B  fiction  of  law,  the  estate  in  dower  relates  to  the  marriage.  It 
is  adjudged  in  Fulwood'a  case,  4  Co.  65,  that  the  ividow  shall 
hold  her  dower  discharged  from  all  judgments,  leases,  mort- 
gages, or  other  incumbrances  made  by  her  husband  after  the 
marriage,  Ijecause  her  title  being  consunmiated  by  his  death, 
has  relation  to  the  time  of  the  marriage,  and,  of  course,  is  prior 
to  all  other  titles.  She  claims  by  and  through  her  husband, 
has  the  oldest  title,  is  in  under  him  for  the  Taluable  considera- 
tion of  marriage,  the  best  respected  in  the  law,  and  can  not  be 
disturbed  by  any  other  claiming  under  the  husband:  4  Co.  66; 
sixth  resolution. 

Those  being  the  common  law  rights  of  the  widow,  how  far 
have  they  been  altered  by  statute  ?  This  depends  mainly  upom 
the  act  of  1784,  c.  22,  sec.  8.  That  act  tells  us,  that  whereat 
the  dower  allotted  by  law  in  lands,  for  widows,  in  the  then  un« 
improved  state  of  the  country,  was  a  very  inadequate  provisiom 
for  the  support  of  such  widows;  that  it  was  highly  just  and  rea- 
sonable that  those  who,  by  their  prudence,  economy,  and  in- 
dostry,  had  contributed  to  raise  up  an  estate  to  their  husband^, 
should  be  entitled  to  share  in  it.  It  then  provides,  the  widow 
shall  have  the  right  to  dissent  to  the  husband's  will,  and  be  en- 
titled to  retain  the  homestead.  This  was  well,  and  in  accord- 
aiioe  with  the  liberal  professions  in  the  caption.  But  in  the 
lame  breath  the  legislature  sweeps  from  the  wife  her  previous 
rights,  and  puts  her  in  the  power  of  the  husband  to  an  extent 
abhorred  by  the  common  law,  and  yet  more  by  the  civil  law: 
Thomas'  Co.  667,  a;  by  enacting  that  the  widow  shall  be  en- 
titled to  dower  of  one  third  part  of  all  the  lands  and  heredita- 
ments of  which  her  husband  died  seised  or  i>ossessed;  not  of  the 
lands  of  which  he  was  seised  at  any  time  during  the  coverture; 
thos  preferring  the  purchaser  from  the  husband.  Few  provis- 
ions in  our  statute  book  have  been  fraught  with  worse  conse- 
quences than  the  repeal  of  the  principle  of  the  common  law, 
founded  on  the  wisdom  of  ages;  so  ancient,  that  neither  Coke 
]M>r  Blackstone  can  trace  it  to  its  origin;  wide- spread  as  the 
Christian  religion,  and  entering  into  the  contract  of  marriage 
among  all  Christians:  the  husband  on  the  most  solemn  occasion 
of  his  life  contracting  that  of  all  his  wordly  goods  he  endows 
the  wife. 

All  these  high  sanctions  of  the  first  of  rights  of  married  womea 
■re  set  at  naught  by  the  act  of  1784,  so  celebrated  in  other  ra- 
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spects.  WidoTvhood  and  poverty  in  the  state  of  Tennessee,  are 
associated  in  the  mind,  with  but  now  and  then  a  partial  and 
rare  exception,  to  relieve  our  suffering  sympathies  from  the 
general  misery.  The  affluent  wife  reduced  in  an  hour  to  the 
impoverished  widow,  presents  a  contrast,  which,  for  bold 
abruptness,  has  few  paraUels  in  the  ordinary  misfortunes  inci- 
dent to  human  life.  Cut  off  from  dower,  at  the  freak,  or  hy 
the  occasional  ill  will  or  dissipated  habits  of  the  husband,  until 
nothing  of  the  real  estate,  worthy  the  name  of  dower,  is  left 
to  her  on  his  death;  allowed  the  sorry  pittance  of  a  child's  part 
of  the  personal  property,  with  generally  a  large  and  often  a  help* 
lees  family  of  children  on  her  hands,  neither  energy  nor  dignity 
of  conduct  can  be  expected  from  the  widow,  or  is  possible  in 
most  cases.  The  children  are  of  necessity  raised  in  accordance 
with  the  destitute  circumstances  of  the  mother.  It  matters  lit- 
tle that  they  have  property;  to  her  they  look  for  support  and 
education.  Not  so  much  at  the  school  as  in  the  well-ordered 
family,  are  children  educated;  there  it  is  that  morality,  indus- 
try, and  propriety  should  and  must  be  mainly  taught.  To  this 
end  the  widow's  means  are  greatly  inadequate  in  this  state; 
wholly  so  in  most  instances.  But  too  often  she  is  driven  into 
a  second  marriage,  the  most  unadvised  and  unfortunate,  ruin* 
ous  to  her  peace  and  the  prosperity  of  her  children,  to  escape 
from  her  poverty-stricken  wretchedness.  This  is  not  the  least 
misfortune  to  the  community,  attendant  upon  the  policy  that 
sacrifices  the  ancient  rights  of  the  widow  to  the  purchaser  from 
the  husband.  Did  the  act  of  1784  intend  the  creditor  at  the 
husband's  death,  should  also  be  let  in  to  defeat  the  widow's 
vested  right?  The  act  does  not  say  so;  and  if  the  creditor  be 
let  in,  it  must  be  by  a  construction  in  his  favor.  It  should  be 
recollected,  the  husbands  cut  off  the  wives  by  the  act  of  1784, 
HS  to  the  purchaser,  without  any  compensation,  save  the  flatter- 
ing encomium  in  the  caption,  "  that  it  was  highly  just  and  rea- 
sonable, that  those  who,  by  their  prudence,  economy,  and  in- 
dustry, had  contributed  to  raise  up  an  estate  to  their  husbands, 
should  be  entitled  to  share  in  it."  And  we  are  told  that  by 
common  consent,  the  creditor  has  also  been  allowed  to  seize 
upon  the  dower  of  the  widow.  Now,  if  the  act  of  1784  intended 
the  widow  "  should  share  in  the  estate  she  helped  to  build  up," 
it  is  certainly  true  the  dower  claimed  is  of  the  description  set 
forth,  being  a  hereditament  of  which  the  husband  died  seised. 
No  exception  in  favor  of  the  creditor  is  made  by  the  statute  in 
express  terms;  and  we  have  endeavored  to  show  none  ought  to 
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be  made  by  implication;  that  no  case  coald  be  adduced  where 
a  statute  should  be  more  strictly  construed  in  favor  of  a  com- 
mon law  right,  than  one  depriving  the  widow  of  the  ancient 
and  cherished  right  of  dower. 

The  widow's  right  stands  on  the  same  foot  it  did  previous 
to  the  passage  of  the  act  of  1784,  in  reference  to  the  lands  of 
which  the  husband  died  seised.  The  right  relates  to  the  mar- 
riage, and  the  widow  is  a  purchaser  for  a  valuable  considera- 
tion, not  to  be  disturbed  in  law  or  equity:  1  Dev.  80.  The 
heir  takes  the  land  subject  to  this  incumbrance;  it  is  a  title  su- 
perior, because  prior  to  his.  The  creditor,  by  the  act  of  1784, 
e.  11,  is  authorized  through  the  administrator  to  reach  the  real 
estate  deeoended;  against  whom?  Not  the  widow.  But  he  is 
to  have  judgment  against  the  heir,  and  execution  is  to  issue 
*'  against  the  real  estate  of  the  deceased  debtor  in  the  hands  of 
the  heir.''  The  land,  in  the  condition  it  descended  to  the  heir, 
incumbered  with  the  widow's  dower,  the  creditor  can  reach,  as 
was  done  in  FiUwoad's  case :  4  Co.  65.  As  to  the  widow,  the 
judgment  must  be  reversed,  and  she  go  hence. 

2.  For  the  defendants  in  error,  the  heirs  of  Nathaniel  Young, 
it  is  affirmed,  that  no  estate  subject  to  execution  at  law,  de- 
scended to  them  from  their  father;  that  the  equity  of  redemp- 
tion was  a  mere  equity  incumbered  with  a  condition  which  the 
heirs  might  or  might  not  perform  by  paying  the  money  to  the 
mortgagee. 

We  hold  it  to  be  undoubted  law,  that  had  Nathaniel  Toung 
been  living,  and  judgment  been  rendered  against  him,  the 
equity  of  redemption  could  not  have  been  levied  upon  and 
sold.  The^eri  facias  only  operates  upon  legal  titles:  Solley  v. 
Chnoer,  2  Vem.  61;  Plunket  v.  Penson,  2  Atk.  290.  These  cases 
show  the  English  law  to  have  been,  that  an  equity  of  redemp- 
tion is  not  assets  in  the  hands  of  the  heir,  by  reason  of  the  de- 
scent, of  which  he  could  be  made  liable  at  law  for  the  bond  debt 
of  the  ancestor.  To  a  proceeding  against  the  heir  to  recover  a 
bond  debt  of  the  ancestor,  does  our  proceeding  through  the  ad- 
ministrator against  the  heir  assimilate  itsel  f :  Vide  Harder  v.  ShiUe, 
1  Terg.  1,  6,  7  [24  Am.  Dec.  427].  On  the  statute  of  5  Geo.  II., 
are  grounded  all  our  legislative  acts  and  judicial  decisions, 
subjecting  lands  equally  and  generally  for  the  payment  of 
debts.  It  provides  that  the  houses,  lands,  negroes,  and  other 
hereditaments  and  estates  in  the  plantations,  shall  be  liable  to 
and  chargeable  with  all  jusfc  debts,  dues,  and  demands;  and 
•hall  be  assets  for  the  satisfaction  thereof,  in  like  manner  as 
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»eal  estates  are  liable  to  the  satisfaction  of  debts  due  by  bond, 
but  subject  to  the  like  remedies  as  personal  estates  are  in  the 
plantations  by  seizure  and  sale.  Hence  the  execution  issues, 
commanding  the  sherijff  to  make  the  money  recovered  by  the 
judgment,  of  the  goods  and  chattels,  lands  and  tenements  of 
the  defendant. 

The  statutes  have  rendered  these  liable;  yet  the  writ  is  legal 
in  its  character,  and  only  operates  on  a  title  that  may  be  recov- 
ered by  an  action  of  ejectment,  forasmuch  as  the  sheriff  can 
aot  turn  out  the  defendant  or  his  tenant,  and  put  the  purchaser 
into  possession.    The  case  of  Harder  v.  Shute  was  a  strong 
«Be.    Harder's  interest  to  the  land  had  been  sold  at  execution 
sale.    Shute  became  the  purchaser;  Harder  had  purchased  from 
^Oarrisoii,  and  held  his  bond  for  title.    The  naked  legal  title 
was  outstanding  in  Garrison;  yet  the  court  held  that  Shute  took 
DO  interest  in  the  land  that  he  could  enforce  in  equity.    Equity 
follows  the  law.     There  having  been  no  legal  liability  resting 
*on  Harder,  equity  could  create  none:  3  P.  Wms.  409;  2  Yeig. 
.397  [Henderson  v.  Overton,  24  Am.  Dec.  492].    On  this  principle 
is  gtoonded  au  undoubted  rule  of  property  in  this  state,  in  all 
cases  of  purehcisers  under  exeoutiouR,  "  caveat  emptor;"  take  care 
wlMfct  you  buy;  there  is  no  warranty  of  title,  either  express  or 
implied,  for  your  protection:  2  Yerg.  396  [Hevkderma  v.  Over- 
Ion,  24  Am.  Dec.  492].    It  is  clear  the  equity  of  redemption 
which    descended,   was    not    legal  assets    in    the    hands    of 
Young's  heirs.    This  is  not  so  seriously  urged  tot  the  plaintiil 
in  error;  but, 

3.  It  ia  contended,  and  this  is  the  main  point  in  the  cause, 
that  although  the  land  can  not  be  reached,  the  rents  and  profits 
can,  and  that  the  plaintiffs  are  entitled  to  judgment  against  the 
heirs  for  the  rents  by  them  received  from  the  mortgaged  prem- 
ises. That  the  heirs  are  iu  possession,  and  have  received  rents, 
ia  admitted. 

Without  involving  ourselves  in  the  inquiry,  why,  if  the  estate 
descended  is  not  liable,  the  rents  and  profits  can  be  had  by  the 
creditor;  we  will  treat  this  point  as  though  the  premises  had 
desceuded  to  the  heirs  disincumbered  of  the  mortgage. 

The  proceeding  was  had  by  virtue  of  the  act  of  1784,  c.  11. 
The  extent  of  her  [the]  remedy  is  distinctly  declared  by  the  act, 
*'  execution  shall  issue  against  the  real  estate  of  the  deceased 
debtor,  Iq  the  hands  of  the  heir,  against  whom  judgment  shall 
have  been  given."  The  statute  gives  no  rents  and  profits,  but  a 
ii{;ht  to  obtain  judgment,  seize  and  sell.     The  heir  is  in  as  the 
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Aoceetor  was,  enjoying  for  himself.     The  ancestor  could  not  be 
called  on  for  rent  by  the  creditor  before  he  had  a  lien  by  judg- 
ment or  afterwards  [otherwise];  no  more  can  the  heir.     If  the 
plain  import  of  our  statute  needed  the  aid  of  authority,  it  is 
flatisfaotory  that  the  heir  is  entitled  to  the  rents  and  profits:  2 
Atk.  107;  2  Ijeigh  Ya.  59;  Gibson  t.  Farley,  16  Mass.  280,  285. 
The  pernancy  of  the  profits  always  accompanies  the  seisin. 
So  neither  is  the  heir  heard  to  set  up  a  claim  for  improvements 
of  the  estate  to  the  prejudice  of  the  creditor.     If  the  improve- 
ments exceed  the  value  of  the  rents,  he  vfho  made  them  must 
flostain  the  loss:  1  T.  B.  454,  455.    There  are  informalities  in 
the  pleadings,  and  a  want  of  personal  service  of  the  scire  facias 
on  the  minor  heirs,  indispensable  to  support  a  judgment  against 
them,  who  do  not  in  fact  defend,  but  the  guardians  defend. 
Yet,  as  three  points  above  adjudged  are  conclusive  of  the  merits 
of  the  canse,  no  notice  need  be  taken  of  the  informalities.    The 
jodgment  below,  as  to  the  heirs  of  Young,  will  be  affirmed. 
Judgment  affirmed. 


i^ted  in  Watkina  v.  WtUkhui*  Bdra,  7  Yerg.  293,  upon  the  point  that  th« 
wife's  right  of  dower  vests  in  her  immediately  npon  the  legal  title  to  the  land 
▼erting  in  her  husband.  That  the  widow's  claim  to  dower  in  lands,  of  which 
her  husband  died  seised,  is  superior  to  the  rights  of  the  hnsband's  creditors: 
Hutktr/ord  v.  Bead^  6  Hamph.  423.  That  a  parol  sale  of  land,  and  delivery  of 
poesessioKi  by  a  deceased  hnsband  during  his  life-time,  does  not  defeat  the 
widow*8  right  of  dower  in  the  land:  Williama  v.  Davmon,  3  Sneed,  318.  In 
Simmons  ▼.  Wood,  0  Yeig.  522;  CnUchfield  v.  Stewart,  10  Id.  238,  and  Car* 
nkkael  v.  Carmichael,  6  Humph.  98,  the  principal  case  was  relied  upon  to  show 
that  a  judgment  against  an  heir,  under  act  1784,  e.  11,  sec.  3,  to  subject 
Unds  descended  to  the  satisfaction  of  the  ancestor's  debts,  to  be  valid,  it  must 
^rpear  that  the  scire  /aeUu  was  personally  served  upon  the  heir,  and,  if  a 
minor,  with  general  guardian,  upon  him  also.  Also  relied  on  in  Oarretwn  r. 
Brien,  3  Heisk.  541,  that  an  equitable  interest  in  land  is  not  subject  to  exe- 
cution. 

DowKB. — ^In  the  note  to  I>en  v.  Frew,  22  Am.  Bee.  710,  the  effect  of  an 
execution  sale  aga^ist  the  husband,  upon  the  wife's  right  of  dower,  is  con- 
sidered. As  to  what  a  wife  must  do  to  bar  herself  of  her  right  of  dower,  see 
Catlin  T.  Warty  6  Id.  66;  Chases  case,  17  Id.  277;  LeavUt  v.  Lamprey,  23  Id. 
«85. 

Execution — ^Propebtt  Subjsct  to. — ^Equitable  interests  generally  are  not 
liable  to:  Atkins  v.  Sawyer,  11  Am.  Dea  188;  Roads  r.  Symmes,  13  Id.  021; 
BUiflU's  Heirs  v.  Banks,  17  Id.  136.  Interest  of  a  cestui  que  trust  in  hmds, 
may  be  taken  in  execution:  Pritchard  v.  BrowTi,  17  Id.  431;  see  Bogert  v. 
Perry,  8  Id.  411.  Trust  property  la  not  subject  to,  on  writ  against  trustee: 
Bastiekv.  Kener,  20  Id.  237.  At  the  common  law,  an  execution  operated 
eoly  on  l^;al  ri^ts  and  titles,  and  not  on  equitable  interests:  Shiie  r.  Harder^ 
24  Id.  427. 
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Mtjrfree's  Heibs  v.  Cabmack  and  Williams. 

[i  Ybboeb,  370.] 

VlanoNB  07  Law  arb  Resobted  to  only  for  the  purpose  of  attaining  jnsticer 
and  will  never  be  allowed  to  prevail  over  the  real  facts,  where  sacb 
allowance  will  work  a  wrong. 

FBAcmoNS  07  A  Bat  are  generally  not  considered  in  legal  proceedings,  and 
the  day  that  a  jndgment  or  deed  is  dated,  will,  as  a  general  rale,  indudo 
the  whole  of  that  day;  bat  where  two  persons  claim  the  same  tract  of 
land  from  a  common  source,  by  different  conveyances,  executed  on  the 
same  day,  the  time  of  day  such  conveyances  were  executed  may  bfr 
proved,  for  the  purpose  of  showing  who  has  the  better  right. 

Whebjb  in  Ejbotment  Plaintitf  Glaius  TrruB  under  a  judgment  dated  a 
certain  day,  and  defendant,  by  deed  from  the  judgment  debtor,  executed 
on  the  same  day,  and  there  is  no  proof  that  the  lien  of  the  judgment  at- 
tached prior  to  the  execution  of  the  deed,  the  defendant  must  prevaiL 

Ejeotment.  Both  parties  claimed  title  to  the  locus  in  quo 
from  Oliver  Williams.  Plaintiffs,  by  parchase  of  their  anoestor, 
at  an  execatiou  sale,  upon  a  judgment  recovered  against  Will- 
iams January  28,  1825.  The  defendant,  Oarmack,  by  mortgage 
from  Williams,  executed  ojx  the  same  day.  Verdict  for  de- 
fendants. 

2>.  Craighead,  for  the  plaintiffs  in  error. 

Carmack,  in  propria  persona,  for  himself  and  Williams. 

By  Court,  Gbeen,  J.  It  is  not  necessary,  in  order  to  the  de» 
cision  of  this  case,  to  discuss  all  the  principles  advanced  in  the 
very  lucid  and  able  argument  for  the  defendants,  which  has 
been  submitted  to  the  court.  In  England,  by  a  legal  fiction, 
a  judgment  relates  back  to  the  first  day  of  the  term,  because 
the  term  is  considered  as  but  one  day,  and  there  is  nothing  of 
record  to  show  that  a  judgment  has  been  rendered  at  a  subse- 
quent period  to  the  day  of  the  commencement  of  the  term.  In 
geueral,  it  is  not  permitted  a  party  to  ayer  that  a  judgment  was 
signed  after  the  first  day  of  the  term,  because  the  fact  is  not 
relevant.  The  legal  consequences  do  not  depend  upon  the  truth 
of  the  fact  on  what  day  the  judgment  was  completed.  But  where 
third  persons  are  interested,  and  the  truth  of  the  fact  thereby 
becomes  relevant,  and  the  legal  consequences  do  depend  upon 
it,  the  true  day  on  which  it  was  signed  maybe  averred:  3  Barn. 
&  Cress.  317;  3  Dane,  516.  Fictions  of  law  are  used  for  the 
ends  of  justice:  '*  Wherever,  therefore,  a  fiction  of  law  works  in- 
justice, and  the  facts  which  by  fiction  are  supposed  to  exist  are 
inconsistent  with  the  real  facts,  a  court  of  law  ought  to  look  to 
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the  real  facts."  For,  as  Lord  Mansfield  says,  2  Burr.  950, 
*'  the  court  would  not  endure  that  a  mere  form  or  fiction  of  law, 
introdaced  for  the  sake  of  justice,  should  work  a  wrong  con* 
traiy  to  the  real  truth  and  substance  of  the  thing."  If,  for  the 
attainment  of  justice,  the  true  daj  may  be  averred  in  opposi- 
tion to  the  presumption  that  a  judgment  was  entered  on  the 
llrat  day  of  the  term,  why  may  not  the  true  moment  of  the  day 
be  aTerred  and  proTed  in  opposition  to  the  presumption  that 
(he  judgment  was  rendered  the  first  moment  of  the  day? 
There  can  be  no  reason  why  this  may  not  be  done.  Although 
the  law  does  not  in  general  allow  the  fraction  of  a  day,  yet  the 
authorities  sliow  that  it  is  admissible  where  it  is  necessary  to 
distinguish,  to  answer  the  real  ends  of  justice:  7  Com.  Dig. 
896,  and  authorities  there  cited.  The  rule  in  England,  that  the 
judgment  relates  to  the  first  day  of  the  term,  does  not  apply 
here.  Our  acts  of  assembly  have  constituted  a  term  of  our 
eaurts  as  consisting  of  days. 

By  the  act  of  1809,  c.  49,  sec.  20,  it  is  proTided,  "  that  the 
minutes  of  the  respective  courts  within  this  state,  for  each 
pi^Boeding  day  of  every  session,  shall  be  read  in  open  court  on 
the  morning  of  the  succeeding  day,  except  on  the  last  day  of 
the  term,  when  the  minutes  shall  be  read  at  the  rise  of  the 
court,  and  shall  be  signed  by  the  judge  or  judges  presiding  in 
said  courts." 

By  the  act  of  1817,  c.  48,  this  provision  is  made  to  apply  ex- 
pressly to  the  county  courts.  These  acts  divide  the  term  of  a 
court  into  days,  and  require  that  the  record  should  furnish  evi- 
dence of  what  was  done  on  each  particular  day.  The  practice 
of  the  courts  goes  farther,  and  in  the  record  of  their  proceedings 
shows  that  the  court  adjourned  the  preceding  day  to  a  particular 
hour  of  the  succeeding  one.  Thus,  not  only  making  the  day  on 
which  a  particular  judgment  may  be  rendered  certain,  but  render- 
ing it  also  certain  that  until  after  a  particular  hour  of  the  day,  no 
judgment  could  have  been  entered  up.  In  England,  in  the  ab- 
sence of  record  evidence  to  the  contrary,  by  a  fiction  of  law,  a 
judgment  is  supposed  to  have  been  signed  on  the  first  day ;  but 
if  the  record  shows  that  such  could  not  have  been  the  fact,  as  if, 
by  an  order  of  court,  the  cause  had  been  continued  to  a  par- 
ticular day  in  the  term,  this  fiction  is  repelled  by  record  evi- 
dence to  the  contrary,  and  in  such  case  the  judgment  does  not 
relate  to  the  first  day  of  the  term.  So  here;  the  records  of  the 
court  contain  evidence  of  the  particular  day  on  which  a  judg- 
ment is  rendered,  and  does  away  the  necessity  for  any  fiction, 
by  showing  what  the  truth  of  the  fact  is. 
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In  the  case  before  the  court,  the  judgment  and  the  mortgagee 
cinder  which  the  defendant  Carmack  claims,  are  of  the  same 
date,  the  twenty-eighth  of  January,  1825;  In  general,  as  has  been 
«aid,  tbe  law  does  not  allow  of  the  fraction  of  a  day,  and  the  day 
of  the  date  of  the  judgment  would  include  the  whole  day.     So^ 
sIbo,  would  the  day  of  the  date  of  Carmack's  deed:  Coke,  6,  pt. 
3.    Here,  therefore,  for  the  ends  of  justice,  the  day  may  be 
^▼ided,  and  either  party  might  have  proved  that  his  lien  was 
in  fact  first  in  point  of  time.    But  the  plaintiff  below  did  not 
introduce  any  proof  on  the  subject.     Besting,  as  the  case  did, 
^together  on  the  date  of  the  judgment  and  of  the  deed,  the 
oircuit  court  was  right  in  telling  the  jury  that  the  titles  being 
equal,  they  must  find  for  the  defendant.     The  deed  is  fair,  waa 
proved  and  registered  in  due  time,  and  created  a  specific  lien  on 
the  property  in  dispute,  in  opposition  to  the  general  lien  created 
by  the  judgment,  and  there  is  no  reason  why  the  lien  of  the 
judgment  should  be  considered  superior.     If  the  period  of  the 
rendition  of  the  judgment,  or  the  execution  of  the  deed,  had 
been  proved  to  be  in  point  of  time  anterior  to  the  other,  that 
would  have  given  the  preference;  but  as  there  was  no  proof  on 
that  point,  we  think  there  is  no  error  in  the  judgment,  and  or- 
•der  that  it  be  afiirmed. 

Judgment  affirmed. 

Cited  with  approval  in  Miller  v.  EtUiU,  Meigs,  483,  to  the  efiect  that  when 
a  judmient  was  rendered  against  a  person  on  the  same  day  on  which  he  eze- 
•cated  a  deed  for  his  land,  proof  of  the  time  of  the  rendition  of  the  judgment 
And  of  the  execution  of  the  deed  may  be  reeeiyed,  to  determine  which  has 
priority.  See  Berry  v.  Clements,  9  Humph.  312;  S.  O.  in  error,  11  How.  (U.  8.) 
298. 

Fractions  ov  Day,  When  CoNsiDEaED. — ^In  Miller  r.  Estill,  Meigs,  483» 
the  rule  adopted  in  the  principal  case,  that  where  a  judgment  is  rendered 
Against  a  person  on  the  same  day  on  which  he  executes  a  deed  of  conveyance 
of  hia  land,  proof  of  the  precise  time  of  day  when  the  judgment  is  rendovd 
and  the  deed  executed,  may  be  shown  by  parol,  to  determine  which  has  prior- 
ity, was  referred  to  with  approval  Also  cited  in  Plowman  v.  Williams,  3 
Tenn.  Ch.  183.  See  Berry  v.  Clements,  9  Humph.  311;  S.  C,  11  How.  (U.  S.) 
398. 

It  is  a  general  rule  of  law  that  fractions  of  a  day  are  not  to  be  noticed  in 
legal  proceedings,  but  that  a  day  is  to  be  treated  as  a  sort  of  an  indivisible 
point,  so  that  any  act  done  within  the  compass  of  it,  is  no  more  referable  to 
any  one  than  to  any  other  portion  of  it.  A  day,  in  legal  contemplation, 
jmnctum  temporis,  ia  without  fractions:  LeUer  v.  Oarland,  16  Ves.  248; 
WrigJU  V.  MiUs,  4  H.  &  N.  488;  Queen  v.  St.  Mary,  1  EL  &  BL  816;  Matter 
4>/  Welman,  20  Vt.  653;  Arnold  v.  ITnited  States,  9  Cranch,  104;  Small  v. 
McChesney,  3  Cow.  19;  ChUe  v.  Clute,  3  Denio,  263;  Busk  v.  Van  Bensehoten, 
1  How.  Pr.  149;  Jones  v.  Porter,  6  Id.  286;  Phelan  v.  iMmglass,  11  Id.  193; 
Blydenburgh  v.  Cotheal,  4  N.  Y.  (4  Gomst.)  418;  BeviU  ▼.  Claxon,  12  Biish» 
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.058;  Jonu  ▼.  Ealer,  8  W.  L.  J.  600.  In  Phelan  v.  Douglass,  11  How.  Pr. 
195^  the  legal  mode  of  computing  time  is  thus  stated  hy  Cowles,  J. :  **  Snch, 
^too,  has  been  the  vell-eettled  role  nnder  oar  statutes  in  respect  to  time  of 
piecing,  putting  in  appearance,  complying  with  orders  of  the  court,  and  all 
-other  cases  vhere  any  act  is  required  to  be  done  in  a  certain  nimiber  of  days 
«fter  the  service  of  a  former  pleading  notice,  or  order;  the  day  of  the  service 
is  excluded  in  the  computation  of  time.  *  *  *  The  reason  of  the  rule  is 
Tery  obvious;  the  law  takes  no  notice  of  fractions  of  a  day,  except  in  certain 
-caaes  where  tho  hour  itself  becomes  material,  as  the  precise  time  when  two 
judgments  were  docketed.  Time  is  not  therefore  computed  from  the  hour 
^  the  day  on  which  the  event  happened,  to  the  corresponding  hour  of  the 
<day  of  performance;  but  the  computation  is  from  the  day  when  the  act  is 
done,  such  day  being  regarded  as  a  point  of  time.  The  computation  begins 
with  the  expiration  of  such  day.  It  is  thus  computed  literally  from  such 
day,  thai  is,  from  its  close,  its  ending,  its  expiration. 

"It  will  be  observed  that  the  day  so  excluded  in  all  these  cases  has  been 
partially  spent;  it  is  in  part  actually  gone  when  the  event  happens;  and 
lor  thftt  reason  is  also  excluded,  since,  if  counted,  it  would  fail  to  give  the 
party  to  he  affected  the  whole  of  that  day,  but  only  a  fractional  part  of  it^ 
and  yet  count  it  as  a  whole  day. 

"  The  law  will  not  take  notice  of  fractions  of  a  day,  and  the  fraction  is  ex- 
clnded.  But  the  reason  of  the  rule  ceases  whenever  the  party  affected  has  a 
whole  and  entire  day,  as  one  of  those  to  be  included  in  the  computation." 

The  doctrine,  however,  that  in  legal  proceedings,  there  is  no  fraction  of  a 
day*  is  a  mere  fiction  in  law,  and  is  true  only  in  respect  to  cases  where  it 
will  pcomote  right  and  justice.  If  by  a  resort  to  such  fiction  manifest  injury 
and  wrong  wHl  result^  the  truth  and  fact  in  point  of  time,  may  always  be 
averred  and  proved:  Symons  v.  Low,  Style,  72;  Boe  d.  Wranghamv.  Herseyt 
3  Wila.  274;  Cwnbe  v.  PiU,  3  Buir.  1423,  1434;  Chick  v.  Smith,  8  Dowl.  337; 
MaUer  qf  Richardson,  2  Story  C.  C.  571;  CaUihan  v.  Halhwell,  2  Bay,  8; 
T^/iM  V.  Carradme,  3  La.  An.  430;  Lemon  v.  Stoats,  1  Cow.  592;  FolUU  v. 
Hail,  16  Ohio,  111;  }Ye9(hrook  Manf.  Co.  v.  QraM,  60  Me.  88;  BigelawY. 
WU^on,  1  Pick.  485;  Orosvenor  v.  MagUl,  37  111.  239.  Mr.  Powell,  in  his 
work  <Mi  powers,  says  that  the  legal  fiction  that  there  is  no  fraction  of  a  day, 
liko  all  other,  legal  fictions,  holds  good  only  in  respect  of  the  ends  and  pur- 
poses for  which  it  was  invented;  that  when  it  is  urged  to  an  intent  not  with- 
in the  reason  or  policy  of  the  fiction,  the  truth  may  be  shown;  that  the  pre- 
sumption of  law  that  an  act  done  on  any  particular  day  was  done  the  first 
moment  of  that  day  (which  is  only  another  mode  of  saying  there  is  no  frac- 
tion of  a  day),  can  never  operate  where  there  is  positive  evidence  of  the  fact; 
for  the  positive  evidence  must  always  control  the  presumptive:  Powell  on 
Powers,  631-637.  In  the  matter  of  Richardson,  2  Story  C.  0.  571,  the  ques- 
tion presented  for  determination  was  whether  the  district  court  of  the  United 
States  had  jurisdiction  of  a  petition  filed  by  Richardson  on  the  same  day  that 
the  bankrupt  law  was  repealed,  claiming  tho  benefit  of  such  law.  The  peti- 
tion was  filed  a  few  hours  prior  to  the  approval  of  the  repealing  act,  which 
act  contained  a  general  provision  that  it  should  not  apply  to  any  proceedings 
then  pending.  Stoiy,  J.,  in  considering  such  question  and  holding  that  the 
eonrt  had  jurisdiction,  expressed  what  is  settled  to  be  the  correct  rule  of  law 
pertaining  to  the  consideration  of  fractions  of  a  day: 

"I  am  aware  that  it  is  often  laid  down,  that  in  law  there  is  no  fraction  of  a 
day.  But  this  doctrine  is  true  only  svb  modo,  and  in  a  limited  sense,  where 
It  will  promote  the  right  and  justice  of  the  case.  It  is  a  mere  legal  fiction, 
and  therefore,  like  all  other  fictions,  is  never  allowed  to  operate  against  the 
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right  and  joBtice  of  the  case.    On  the  contrary,  the  yery  troth  and  facta,  ii» 
point  of  time,  may  always  be  averred  and  proved  in  furtherance  of  the  right- 
and  justice  of  the  case;  and  there  may  be  even  a  priority  in  an  instant  of  time;, 
or,  in  other  words,  it  may  have  a  beginning  and  an  end.  The  common  case  pat 
to  illustrate  the  doctrine  that  there  is  no  fraction  in  a  day,  is  the  case  when  a  per- 
son arrives  at  majority.    Thus,  if  a  man  should  be  bom  on  tho  first  day  oT 
February,  at  eleven  o'clock  at  night,  and  should  live  to  the  thirty-first  day  of 
January,  twenty-one  years  after,  and  should,  at  one  o'clock  of  the  morning 
of  that  day,  make  his  will,  and  afterwards  die  by  six  o'clock  in  the  evening 
of  the  same  day,  he  will  be  held  to  be  of  age,  and  his  will  be  adjudged  good. 
Here  the  rule  is  applied  in  favor  of  the  party,  to  put  a  termination  to  the  in- 
capacity of  infancy.    The  case  of  FUzhttgh  v.  Dennrngton,  2  Ld.  Raym.  1094;. 
S.  C,  6  Mod.  260;  1  Salk.  44,  fully  supports  this  doctrine,  and  it  stands  rec- 
ognised and  confirmed  in  other  cases.    But  many  cases  may  easily  be  put 
where  the  real  fact  is  allowed  to  prevail,  and  to  be  conclusive.    Thus,  for 
example,  if  a  wonum  makes  a  deed  of  her  land  in  the  morning,  and  is  after- 
wards married,  or  dies  on  the  same  day,  the  deed  is  good.     So,  if  my  anoestoi 
die  at  five  o'clock  in  the  morning,  and  I  enter  into  his  lands  at  six  o'clock  of 
the  same  day,  the  lease  is  good.    So,  if  the  ancestor  and  his  immediate  heir 
both  die  on  tiie  same  day,  and  the  inheritance  would  pass  to  different  persons, 
according  to  the  survivorship  of  the  ancestor  or  the  heir,  then  the  actual  fact, 
which  survived  the  other,  may  be  proved,  so  as  to  pass  the  inheritance  to 
the  proper  party  entitled  thereto.      •     •      •      •     So  that  we  see  that  there 
is  no  ground  of  authority,  and  certainly  there  is  no  reason  to  assert,  that  any 
such  general  rule  prevails,  as  that  the  law  does  not  allow  of  fractions  of  a  day. 
On  the  contrary,  common  sense  and  common  justice  equally  sustain  the  pro- 
priety of  allowing  fractions  of  a  day,  whenever  it  will  promote  the  purposes  of 
substantial  justice.    Indeed,  I  know  of  no  case,  where  the  doctrine  of  relation, 
which  is  a  mere  fiction  of  law,  is  allowed  to  prevail,  unless  it  be  in  further- 
ance and  protection  of  rights,  pro  bono  publico. "    In  the  Matter  of  Wdman^ 
20  Vt.  653,  the  rule  laid  down  by  Story,  J.,  was  recognized  as  correct  when 
applied  to  private  acts  and  transactions,  but  not  when  applied  to  questions 
oonoeming  public  acts,  such  as  legislative  acts,  or  public  laws,  or  such  judi- 
nial  proceedings  as  are  matters  of  record;  it  being  held  that,  as  to  such 
acts,  the  law  allows  no  divisions  of  a  day,  and  that  a  statute  which  takea 
e£fect  from  and  after  its  passage,  goes  into  operation  on  the  day  on  whioh  it 
V  approved,  and  has  relation  to  the  first  moment  of  that  day. 


Perry  v.  Smith  and  Matheld. 

[4  Ybbqsb,  823.] 

RuFBEME  CouitT  WILL  NOT  Gbai^t  A  New  Trial  where  there  is  evidence  to  ma- 
tain  the  verdict,  unless  the  great  preponderance  of  evidence  is  against  it. 

Dkolarations  of  a  Vendor  of  Personal  Property,  made  in  the  absence 
of  the  vendee,  subsequent  to  the  sale  and  delivery  of  the  property,  ara 
not  admissible  as  against  the  latter  to  show  that  the  sale  was  f  randulenk 

Sdch  Declarations  are  admissn>le  to  impeach  the  vendor's  testimony. 

The  opinion. states  the  facts. 

By  Court,  Peck,  J.    This  was  an  action  on  the  case,  in  trorer. 
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brought  by  the  defendants  in  error  against  the  plaintiff  in  error^ 
for  the  conversion  of  the  slayes  mentioned  in  the  declaration. 
Plea,  not  gailty,  and  issue.  The  jury  found  a  verdict  for  the 
defendants. 

The  evidence  is  all  set  out,  and  it  is  insisted  that  there  is  a 
preponderance  of  evidence  against  the  finding  of  the  jury;  that 
on  the  motion  made  in  the  coort  below  for  a  new  trial,  the  ver- 
dict ought  to  have  been  set  aside,  and  a  new  trial  granted.    The 
evidence  is  voluminous;  it  would  be  extending  this  opinion  to 
ao  unreasonable  length  to  go  into  it  and  show  the  bearing  of 
its  several  parts  upon  the  matters  in  issue,  and  how  the  same 
should  be  weighed  to  produce  correct  results.     In  the  view  we 
take  of  this  case,  we  consider  it  does  not  belong  to  us  to  weigh 
the  evidence,  and  control  both  the  court  below  and  the  jury,  by 
refusing  a  new  trial,  unless  it  shall  appear  manifestly  that  there 
is  a  great  preponderance  against  the  finding.     Where  that  ap- 
pears, the  court  will  consider  of  it,  and  being  satisfied  of  such 
preponderance  in  the  testimony,  will  feel  themselves  constrained 
to  do  what  the  circuit  court,  in  the  opinion  of  this  court,  ought 
to  have  done,  award  a  new  trial.     Here  is  evidence  on  both 
sides.     There  are  circumstances  and  facts  brought  to  the  view 
of  the  court,  which,  if  taken  alone,  might  incline  the  mind  to 
the  conclusion,  that  the  transfer  of  the  negroes  in  question  had 
been  made  with  a  view  to  hinder  creditors  from  obtaining  just 
demands;  it  was  on  the  eve  of  a  judgment  about  to  be  obtained 
■gainst  Newton;  the  transfer  was  between  relatives,  few,  if  any, 
present  at  the  transaction  but  relatives.     These,  with  other 
signs  which  usually  accompany  fraudulent  transactions,  if  taken 
alone,  would  not  only  produce  preponderance,  but  would  be 
taken  as  conclusive  to  establish  the  fraud. 

But  on  the  facts,  how  does  the  case  appear,  when  the  evidence 
on  the  other  side  is  made  to  meet  that  which  impeaches  the 
transaction  ?  It  is  all  met  by  proof  offered  in  behalf  of  the 
plaintiff  below.  Newton  is  proved  to  have  been  the  debtor  of 
Smith;  the  settlement  of  the  demands  was  made  in  the  pres- 
ence of  men  of  credibility;  the  property  passed  at  its  reason- 
able value,  and  possession  accompanied  the  deed  or  bill  of  sale. 
The  fact  of  the  negroes  afterwards  being  found  in  the  posses- 
sion of  Mrs.  Newton,  while  her  husband  was  from  home,  is 
explained  in  a  way  honorable  to  Mrs.  Smith,  the  daughter, 
who,  to  lighten  the  burdens  of  a  destitute  mother,  had,  without 
the  knowledge  of  her  husband,  sent  the  servants,  on  one  occa- 
sion, back  to  the  house  of  Newton. 
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Whatever  signs  of  fraud,  therefore,  have  been  made  to  ap« 
pear  on  tbe  one  side,  the  proof  touching  them  has  been  met 
on  the  other.  There  was  nothing  dishonest  in  Newton  prefer- 
ring to  pay  this  debt.  In  law  and  in  morals,  distinctions  be- 
tween creditors  can  not  well  be  made;  for  if  inquiry  as  to  the 
respective  merits  of  creditors  were  let  in,  it  would  be  endlesa 
in  detail,  and,  it  is  feared,  would  too  often  end  in  capricioua 
judgment. 

Another  question  debated,  arises  on  the  rejection  of  such 
parts  of  depositions  as  relate  to  the  sayings  and  doings  of  New- 
ton, after  tbe  transfer  of  the  slaves  to  his  son-in-law.  Smith* 
It  is  insisted  that  this  evidence  was  proper,  and  that  the  rejec* 
tion  of  it  was  erroneous.  .  Perhaps  the  most  easy  and  natural 
way  of  answering  the  argument,  is  to  reply,  that  common  sense 
dictates  that  if  the  transaction  was  honest  and  bona  fide  at  the 
time  it  took  place,  that  no  posterior  act  of  Newton  without  tbe 
participation  of  Smith,  could  defeat  it.  Touching  any  subse- 
quent disposition  of  property  remaining  with  Newton  after  the 
negroes  were  conveyed.  Smith  had  nothing  to  do.  So,  too,  as 
to  anything  he  said  posterior,  Smith  not  being  present,  can  not 
prejudice  his  vested  right.  Neither  of  these  acts  of  Newton 
necessarily  connect  themselves  with  the  past  transaction  with 
Smith.  So  far  as  this  evidence  was  admissible,  it  was  permitted 
to  go  to  the  jury,  to  wit,  the  impeaching  tbe  credit  of  Newton 
as  a  witness,  offered  by  Smith  upon  the  trial.  The  circuit  court 
took  the  proper  distinction,  rejecting  the  one  as  hearsay,  and 
the  acts  as  forming  no  part  of  the  res  gestcBf  but  admitting  it  as 
sayings  of  the  witness,  inconsistent  with  the  evidence  he  had 
given  in. 

There  is  no  error  in  the  judgment;  it  is  therefore  affirmed. 

Judgment  affirmed. 

DxcLAJtATiONs  OF  VsNDOB,  Whbn  ApiffTOsniTii  AaAnTOT  Venbbs. — Siioh 
declarationB  are  admiarible  to  show  the  fraadolent  intent  of  the  vendor  i& 
making  the  conveyance,  although  not  made  in  the  vendee's  preeenoe:  Cfuidty 
V.  Orivotj  14  Am.  Dec.  x93,  note  ld5.  See  also,  Martm  v.  Beeves,  15  Id. 
154$  French  v.  Barrett,  6  Id.  244;  Bekhart  v.  Castaior,  Id.  406;  and  Ihreq^ 
V.  Doreey,  Id.  509;  Beiienbach  v.  B^tenbach,  18  Id.  633;  Fo&ter  v.  JIaU,  22 
ITL  400.  If  made  prior  to  the  execution  of  the  conveyance,  although  express* 
ive  of  a  fraudulent  design,  they  are  not  admissible,  unlete  brought  home  i» 
the  grantee:  Beach  v.  Catlin,  4  Id.  221.  See  Braehear  v.  BurUm,  6  Id.  634. 
In  Martin  v.  Beevee,  15  Id.  154,  declaratioos  of  a  vendor,  after  sale^  wera 
held  admianUe  to  show  fraud  in  the  vendor  but  not  in  th«  vendsa^ 
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GoopEBy  Gabxtthebs  and  Co.  i\  Sandford,  Adm'r. 

Whsbb  a  Ck>NTRAGT  IS  EzscuTED  in  One  state,  to  be  performed  in  another*, 
whether  npon  a  breach  thereof,  intei^est  may  be  recovered  by  way  of 
damages,  and  if  ao,  the  rate,  none  being  expressly  agreed  upon,  depends 
npon  the  laws  of  the  place  of  performance,  and  not  upon  the  custom  oi 
merchants  of  that  place. 

Ths  facts  appear  from  the  opiuion. 
F.  B.  Foggy  for  the  plaintijOTs  in  error. 
J,  P,  Clarke,  for  the  defendant  in  error. 

By  Conrt,  Catbon,  C.  J.  Sandford  had  drawn  a  bill  of  ex* 
change  on  the  house  of  Cooper,  Caruthers  &  Co.  at  New  Or* 
leans,  in  anticipation  of  his  crop,  being  a  cotton  planter  of 
Maarj  county,  Tennessee.  At  maturity,  the  bill  was  not  paid^ 
and  the  acceptors.  Cooper,  Caruthers  &  Co. ,  had  to  take  it  up. 
They  now  sue  for  money  paid  to  Sandford's  use.  Interest  i» 
charged  at  the  rate  of  eight  per  cent  per  annum,  on  the  cash  ad- 
vanced, and  the  circuit  court  let  in  evidence  to  show  that  this 
was  the  custom  of  commission  merchants  in  New  Orleans;  and 
charged  the  jury,  that  if  it  was  proved  that  the  custom  was  to 
charge  eight  per  cent  interest,  to  allow  this  item  in  the  account^ 
which  was  allowed  of  coarse.  On  this  and  other  grounds,  ex* 
ception  was  taken,  and  a  new  trial  moved  for,  but  refused 

Whether  interest  can  be  recovered  by  way  of  damages,  and 
to  what  extent,  depends  on  the  local  laws  of  Louisiana.  Inter-- 
est  there  is  either  legal  or  conventional.  Legal  interest  is  fixed 
at  five  per  celit.  on  all  sums  which  are  the  object  of  judicial  de^ 
mand;  whence  this  is  called  judicial  interest;  and  six  per  cent 
for  interest  of  sums  discounted  by  banks. 

The  amount  of  conventional  interest  can  not  exceed  ten  per 
cent. ;  the  same  must  be  fixed  in  writing,  and  testimonial  proof 
of  it  is  not  admitted  in  any  case:  Digest  of  the  Civil  Law,  c 
3,  p.  408.  These  rules  apply  to  restitutions  of  moneys  paid  by* 
the  third  person  to  the  creditor  in  discharge  of  the  debtor,  th» 
present  case;  and  those  damages  are  due  without  the  creditor'^ 
being  required  to  prove  any  loss:  Id.  270.  This  is  the  general 
law  of  the  land,  and  the  commission  merchants  of  New  Orleau» 
can  not  be  permitted  to  alter  it  in  this  case.  If  they  be  allowed 
to  do  so,  every  village  may  make  a  law  of  damages  for  itself. 
The  creditors  here  have  not  proved  any  loss,  and  can  only  re- 
^oirar  judicial  interest,  five  per  cent.     To  recover  conventional 
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interest,  parol  proof  was  inadmissible;  all  that,  proTing  the 
oustom  to  be  to  charge  eight  per  cent,  per  annum,  on  sums  paid 
for  the  drawer  of  the  bill,  was  illegal.  For  this  reason,  the 
judgment  will  be  reversed,  and  the  cause  remanded  for  another 
trial. 

On  the  other  points  raised,  we  give  no  opinion. 

Judgment  reversed. 


Cited  in  Senter  v.  Bowman^  6  Heiak.  16,  that  it  is  competent  for 
ing  parties  to  contraot  for  the  rate  of  interest  where  the  contraot  is  to  be 
^rformed. 


NioHOL  V.  Lytle^q  Lessee. 

[i  Tbuob,  468.] 

Tbbbal  Agbskicents  or  Adjoikino  Claocantb,  and  their  acts  in  punuuica 
thereof,  fixing  upon  a  boundary  line,  is  evidence  that  the  line  so  agreed 
npon  is  the  tme  honndary,  especially  if  long  acquiesced  in,  and  there  is 
doubt  as  to  the  tme  locality  of  the  line. 

Whxbe  thb  Boundary  Lxkb  bstween  Two  AnjonoKa  Partis  is  well  known, 
and  the  only  dispute  that  exists  between  them  is,  as  to  whether  the  dis- 
tance called  for  in  the  deed,  under  which  one  of  them  holds,  would  go  to 
that  line,  an  agreement  to  abandon  all  claim  to  any  particular  lines,  and 
to  have  the  land  set  off  according  to  the  courses  and  distances  in  sooh 
deed,  is  within  the  statute  of  frauds,  and  must  be  in  writing. 

Ejectment  brought  by  Lytle  against  NichoL  Lytle  claimed 
title  to  the  land  in  dispute  by  deed  from  Niohol's  father,  which 
described  the  land  by  courses  and  distances.  Defendant  was 
present  when  his  father  made  the  deed  to  plaintiff,  assisted  in 
making  the  survey,  and  knew  the  lines  and  corners  mentioned 
in  the  deed.  Nicbol  obtained  possession  of  part  of  Lytle's 
land  on  the  northern  boundary,  and  a  dispute  arose  between 
them  as  to  how  far  north  Lytle  was  entitled  to  hold.  To  settle 
this  dispute,  it  was  agreed  that  all  claim  to  any  particular  lines 
and  corners  should  be  abandoned,  and  that  the  land  should  be 
run  off  by  a  surveyor  according  to  the  courses  and  distances  in 
the  deed,  and  that  both  parties  should  be  bound  by  the  result. 
This  agreement  was  not  reduced  to  writing.  The  survey  was 
made,  and  it  was  ascertained  that  the  call  in  the  deed,  *'  thence 
north  one  hundred  and  seventy-eight  poles  to  a  poplar  and  dog« 
vfood,"  did  not  go  to  within  twenty  poles  of  the  poplar«  which 
had  been  recognized  as  Lytle's  north-east  comer,  and  to  which 
poplar  Lytle  had  occupied  until  Nichol  took  possession  of  the 
land.  The  other  facts  will  appear  from  the  opinion.  Yerdict 
and  judgment  for  Lytle. 


March^  1833.*]    Nichol  v.  Lytlb's  Lesseb.  241 

B.  C.  Foster  and  CMngworth^  for  the  plaintiff  in  error. 

Craighead  and  Washington,  contra. 

By  Oonrt,  Qbbbn,  J.    From  the  evidence  in  this  canse,  it  is 
apparent  that  the  parties  labored  under  no  uncertainty  as  to 
where  the  true  line  was,  as  called  for  in  Lytle's  deed.     The 
only  uncertainty  was,  whether  the  distance  called  for  in  the 
deed  running  north,  would  arrive  at  that  line.   It  was  an  agree- 
ment in  fact,  on  the  part  of  Lytle,  to  give  Nichol  whatever  land 
should  be  found  to  be  included  in  the  lines  of  his  deed,  as  they 
had  been  marked  and  designated,  over  and  above  the  two  hun- 
dred and  one  fourth  acres  called  for;  and  on  the  part  of  Nichol 
to  give  Lytle  so  much  land  as  said  lines  might  fall  short  of 
making  that  number  of  acres.    They  seem  to  have  been  under 
the  impression  that  Lytle  was  entitled  to  two  hundred  and  one 
fourth  acres,  whether  that  amount  was  included  in  his  marked 
lines  or  not,  and  that  he  was  entitled  to  no  more,  though  a 
larger  number  should  be  found  to  be  thus  included.    In  this 
they  were  mistaken.    Lytle  was  entitled  to  all  the  lands  in- 
cluded in  the  lines  of  his  deed.    The  court  was  therefore  right 
in  telling  the  jury  that  this  contract  was  within  the  statute  of 
frauds.     If  Lytle  would  not  have  been  bound  by  a  parol  agree- 
ment to  sell  his  land  to  Nichol,  shall  he  be  bound  by  such 
agreement  to  give  it  away  without  consideration  ?    Surely  not: 
3  Band. 

Where  there  is  doubt  as  to  the  true  locality  of  a  line,  the 
verbal  agreement  of  adjoining  claimants,  and  their  acts  in  pur- 
suance thereof,  fixing  upon  one,  is  evidence  that  the  line  so 
agreed  upon  is  the  true  boundaiy,  especially  if  long  acquiesced 
in:  3  Stark.  1030;  Houston  v.  Davidson,  1  Yerg.'  In  this  case 
no  such  doubt  existed,  and  it  can  not  fall  within  that  rule. 
Judgment  affirmed. 

Cited  in  Wilwn  v.  HtuUon,  8  Yerg.  407;  OUchrist  ▼.  MeOee,  9  Id.  458; 
TUgknuiH  v.  Baird,  2  Sneed,  199;  and  Snoddy  v.  Kreuteh,  3  Head,  307,  that 
vbere  there  is  doabt  aa  to  the  true  locality  of  a  boundary  line,  the  verbal 
agreement  of  adjoining  claimants,  and  their  acts  in  parsoance  thereof,  fixing 
upon  one,  is  evidence  that  the  line  so  agreed  upon  la  the  tme  one,  especially  if 
long  aoqoiesoed  in. 

1.  Hmutm  T.  ifatttonf,  1  Tos.  U«. 
Am.  naa  Toi..  XZVl^lS 
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SOMMEBYILIiE    AND    GbUTGHEB    V.  HoBTON,  Adm'iU 

[4TsBon,641.] 

Debtok  may  F&bfeb  Onb  Creditor  or  class  of  creditors  to  another. 

Deed  ov  Trust  bt  which  a  Debtor  Conyets  Certain  Personal  Propertt 
to  a  creditor  to  seoare  the  payment  of  his  debt,  which  proWdes  that 
twelve  months  shall  elapse  before  the  property  is  sold  to  pay  the  debt, 
and  that  during  that  period  the  debtor  shall  remain  in  possession  of  it,  i» 
not  illegal,  especially  when  the  debt  of  such  creditor  largely  exceeded 
the  Talne  of  the  property. 

A88IONUSNT  IN  Trubt  for  the  benefit  of  certain  creditors,  which  includes 
property  oonsuinable  in  nsing,  is  fraudulent  and  void,  if  it  provides  that 
the  debtor  shall  remain  in  possession  of  such  property  and  use  it,  althoagh 
other  property  not  consamable  is  also  indlnded. 

Tboveb  broaght  by  plaintiffs  to  recover  the  value  of  oertain 
personal  property  sold  by  the  defendant's  intestate,  as  sheriff, 
as  the  property  of  Alpha  Eingsley.  In  August,  1819,  Eingsley, 
being  indebted  to  the  bank  of  the  state  of  Tennessee,  in  the 
sum  of  five  thousand  dollars,  conveyed  to  plaintiffs,  as  trus- 
tees of  the  bank,  certain  negroes,  two  horses,  four  cows,  and 
other  personal  property,  consisting  of  household  furniture,  to 
secure  the  payment  of  the  debt  to  the  bank.  On  January  26, 
1820,  Kingsley  conveyed  other  personal  property  to  secure  the 
payment  of  such  indebtedness.  The  property  convey ed  by  this 
deed  consisted  of  household  furniture,  liquors,  and  provisions. 
Each  deed  provided  that  Eingsley  should  remain  in  possession 
of  the  property,  and  use  it  until  September  1, 1820,  when  the 
trustees  were  authorized  to  sell  the  property  and  apply  the  pro- 
ceeds towards  such  debt.  The  property  was  allowed  to  remain 
in  his  possession  until  after  that  date,  he  keeping  his  discounts 
paid  regularly.  On  February  21, 1821,  the  trustees  advertised 
that  on  the  twenty-fourth  of  March  following,  they  would  sell 
the  property  conveyed  to  them.  On  March  2, 1821,  the  de- 
fendant's intestate  levied  upon  the  said  property  by  virtue  of  sev- 
eral executions,  all  of  tbem  issued  in  January  and  February  of 
that  year  on  judgments  against  Kingsley;  and  on  April  2,  1821, 
sold  said  property,  realizing  about  twenty-five  hundred  dollars 
therefrom.  The  other  facts  necessary  to  an  understanding  of 
the  case  are  stated  in  the  opinion.     Judgment  for  defendant. 

jr.  B,  Fogg,  for  the  plaintiffs  in  error. 

Rucks  and  OiJbbs,  contra. 

By  Court,  Catbon,  C.  J.  The  first  question  presented  is, 
whether  the  deed  of  the  seventeenth  of  August,  1819,  from 
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KiBgslej  to  Cmtcher  and  Sommerville,  in  trust  for  the  bank, 
is  Toid  as  to  other  creditors  of  Eingslej.  It  is  fair  upon  its 
face,  and  was  duly  registered.  It  is  agreed  the  facts  stated  in 
the  bill  of  exceptions  are  true.  This  rests  the  rights  of  the 
parties  mainly  on  Eingsley's  evidence. 

He  says  he  owed  the  bank  five  thousand  dollars,  borrowed 
from  it.  The  officers  of  the  bank  wished  it  to  be  secure,  and 
he  wished  to  secure  it,  as  well  as  his  indorsers  on  the  note,  but 
especially  the  latter,  as  they  were  his  friends,  and  he  did  not 
ifish  them  to  lose,  by  him.  That  he  preferred  securing  his 
bank  debts,  because  others  were  bound  as  his  sureties.  That 
be  did  not  intend  or  wish  to  defraud  any  one  of  his  creditors. 
That  said  deeds  were  not  made  by  him  for  that  purpose,  refer- 
ring to  both  deeds. 

The  property  was  to  remain  in  the  possession  of  Eingsley 
from  the  date  of  the  deed,  seventeenth  of  August,  1819,  to 
first  of  September,  1820,  when,  if  the  debt  was  not  paid,  the 
trostees  were  authorized  to  sell. 

He  further  states,  that  at  the  time  of  the  execution  of  the 
first  deed,  it  was  understood  between  him  and  the  plaintiffs,  if 
any  of  the  property  should  perish  in  the  using,  he  should  make 
it  as  good  when  the  trustees  should  find  it  necessary  to  take 
possession,  as  it  was  at  the  time  of  making  the  deed. 

None  of  the  property  in  the  first  deed  was  of  a  description  to 
be  exhausted  by  the  use,  being,  to  a  great  extent,  household 
goods  pertaining  to  a  large  tavern,  vexy  capable  of  preserva* 
tion,  but  also  liable  to  destruction. 

If  the  deed  was  untainted  with  frand,  and  valid  in  its  incep- 
tion, and  vested  the  title  of  the  property  in  the  plaintiffs,  then 
after  circumstances  could  not  render  it  fraudulent  and  void: 
Shep.  Touch.  67;  6  Band.  260.  After  circumstances  could  only 
be  evidence  of  the  original  intent  of  the  parties  to  hinder  and 
delay  the  creditors  of  the  grantor,  not  provided  for  by  the  deed. 
We  recognize  the  soundness  of  the  argument,  that  if  the 
deed  did  in  fact  hinder  and  delay  the  creditors  of  Eingsley,  it 
is  void,  no  matter  what  were  the  intentions  of  the  officers  of 
the  bank  and  the  grantor.  But  this  position  can  only  rest  on 
the  fact,  that  the  property  was  holden  in  trust  for  Eingsley, 
and  not  a  creditor,  the  bank.  To  rebut  such  a  conclusion,  it  is 
proved  that  the  debt  due  the  bank  was  much  larger  than  the 
sum  the  property  produced,  or  was  worth.  It  was  neither 
illegal  nor  immoral  to  prefer  one  set  of  creditors  to  another, 
especially  innocent  sureties.    The  time  given  Eingsley  (twelve 
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monthH)  to  raise  the  money,  was  not  unreasonable,  and  the  per* 
mitting  him  to  retain  possession  of  the  property  in  the  mean 
time,  was  the  only  probable  mode  of  enabling  him  to  conduct 
a  public  house  to  the  advantage  of  himself  and  creditors.  He 
was  keeping  the  Nashville  inn,  a  large  tavern,  and  all  prospect 
of  gain  would  have  been  cut  off  bad  his  servants  and  furniture 
been  taken  from  him.  He  agreed  to  pay  the  discounts  on  the 
note  during  the  indulgence,  which  he  did  do.  During  the 
year.  Captain  Kingsley  sold  a  horse,  and  two  or  three  bead  of 
horned  cattle,  included  in  the  deed,  because  uselesd  and  ex- 
pensive; but  it  was  not  with  the  assent  or  with  the  knowledge 
of  the  trustees  for  the  bank,  from  anything  appearing.  After 
the  first  of  September,  1820,  Captain  Kingsley  interceded  with 
the  officers  of  the  bank,  and  got  further  indulgence,  to  the  first 
of  the  year  1821,  when  the  property  was  advertised  for  sale, 
about  which  time  the  executions  of  the  creditors  were  levied 
upon  it,  which  produced  this  suit. 

The  trust,  in  its  creation,  seems  to .  us  to  have  been  a  fair 
transaction,  calculated  to  answer  a  fair  and  legal  purpose,  by 
legal  means:  nor  do  we  see  anything  in  the  manner  of  carrying 
it  into  execution,  which  should  stamp  the  deed  as  intended  to 
hinder  and  delay  creditors.  Indeed,  the  nature  of  the  prop- 
erty and  situation  of  the  parties  were  such  as  to  preclude  a 
course  materially  different  from  that  pursued.  Truly,  the  prop- 
erty might  have  been  holden  in  possession  in  fact  by  the  trustees, 
and  sold  immediately  after  the  first  of  September,  1820,  yet 
that  it  would  have  been  more  available  to  the  bank  and  sure- 
ties of  Eingsley,  is  not  proved  or  probable.  One  thing,  how- 
ever, is  certain;  it  at  no  time  was  worth  within  several  thousand 
dollars  of  the  bank  debt,  and  therefore  the  other  creditors  had 
no  right  to  complain.  The  trust  being  valid,  had  there  been  an 
overplus,  the  execution  creditors  could  have  compelled  the 
trustees,  in  equity,  to  apply  the  fund  to  the  extinguishment  of 
the  bank  debt,  and  the  residue  to  discharge  the  executions,  and 
then  the  execution  creditors  could  have  thrown  on  the  bank  all 
the  waste  of  the  fund  by  permitting  Capt.  Eingsley  to  use  and 
dispose  of  any  part  of  it.  Yet,  in  a  court  of  law,  the  waste  and 
mismanagement  of  the  trust  property  can  form  no  subject  of 
inquiry,  to  the  end  to  reach  an  overplus,  because  the  deed  di- 
vested Kingsley  of  the  legal  title;  and  on  the  equity  of  redemp- 
tion, or  the  overplus,  had  it  been  ever  so  great,  the  executions 
could  not  attach. 

For  the  value  of  the  articles  contained  in  the  first  deed  of 
trust,  the  plaintiffs  are  entitled  to  a  judgment. 
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We  will  iiext  examine  into  the  validity  of  the  second  deed, 
made  twenty-sixth  of  July,  1820. 

Amongst  some  trifling  articles  of  household  goods,  was  mort- 
gaged, to  secare  the  debt,  one  barrel  of  whisky,  two  barrels  of 
Tinegar,  one  barrel  of  flour,  one  barrel  of  Cognac  brandy,  quarter 
casks  of  Teneiifie*,  Madeira,  and  Port  wines,  one  barrel  of  coffee, 
one  barrel  of  sugar,  one  hundred  pounds  of  loaf  sugar,  six  thou- 
sand pounds  of  bacon,  four  hundred  pounds  of  salted  and 
smoked  beef,  fifty  pounds  of  candles,  twenty  cords  of  wood, 
seven  barrels  of  com,  and  one  ton  of  hay. 

To  test  this  deed,  it  is  necessary  some  principles  should  be 
stated. 

1.  If  the  deed  was  intended  to  secure  to  Kingsley  the  use  of 
the  above-named  property,  and  which  in  its  nature  was  subject 
to  be  consumed  in  the  use,  and  not  to  appropriate  it  in  part 
discharge  of  the  five  thousand  dollars  debt,  then,  as  to  the  con- 
sumable articles,  it  was  colorable,  and  delayed  and  hindered 
creditors.  Being  colorable  as  to  part,  it  is  void  as  to  every 
article  contained  in  it:  Darwin  v.  Handley,  8  Yerg.  602;  5 
Johns.  314;  14  Id.  464,  and  cases  cited.  The  court  said,  in 
Darwin  v.  Handley,  that  '^creditors,  or  those  bound  as  surety 
for  others,  can  not  be  permitted  to  secure  their  honest  debts  on 
the  defendant's  property,  and  at  the  same  time  to  cover  his  re- 
maining all  from  every  other  creditor,  with  the  intent  to  let 
the  debtor  use  and  exhaust  his  means  of  payment,  reserving  the 
object  secretly  intended  to  be  applied  to  the  discharge  of  the 
mortgagee's  debt."  A  remark  that  applies  itself  to  this  case 
quite  as  strong  as  it  did  to  that. 

2.  The  court  say,  in  Darwin  v.  Handley,  the  retaining  pos- 
session by  Faris  was  prima  facie  fraudulent  as  if  the  deed  had 
been  absolute  upon  its  face.  In  that  case  it  was  not  stated  on 
the  face  of  the  deed  that  Faris  should  retain  possession  until 
the  trustee  saw  proper  to  sell:  but  the  court  there  also  ex- 
pressed the  opinion  "that  it  would  make  no  difference  if  it 
were  expressed  on  the  face  of  the  deed  that  the  debtor  was  to 
retain  possension  of  the  property." 

The  circumstances  in  this  case,  that  the  debtor  must  neces- 
sarily have  used,  and  of  course  consumed,  the  articles  mort- 
gaged, consisting  of  liquors,  provisions,  groceries,  candles, 
forage,  and  firewood,  and  this  in  the  midst  of  winter,  stamps 
this  deed  with  a  character  not  to  be  mistaken,  as  intended  to 
cover  the  articles  in  a  course  of  daily  and  rapid  consumption, 
from  seizure  by  Eingsley's  execution  creditors,  until  he  could 
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conTeri  ihem  to  his  own  use,  in  sappljisg  his  house  of  enters 
tainmeni.  The  fact  corresponds  with  the  probabilitj;  he  did 
so  appropriate  the  property.  From  the  nature  and  character 
of  the  property  included  in  this  deed,  it  vraa  prima  facie  fraud- 
ulent upon  its  face:  and  the  provision  ''  that  Eingsley  should 
remain  in  quiet  possession  and  use,  so  far  as  respects  this  trust  of 
the  before  recited  articles  of  property,  from  the  date  hereof  to 
the  said  first  day  of  September,  1820,"  instead  of  helping  the 
transaction,  is  the  more  conclusive  of  its  invalidity:  2  Kent 
Com.  412-419. 

But  this  deed  is  void  by  its  terms.  The  great  portion  of  the 
property  covered  by  it,  if  used,  must  have  been  exhausted. 
Eingsley,  the  debtor^  so  far  as  respected  that  trust,  reserved  the 
power  to  use  and  destroy  the  fund,  and  did  destroy  much  the 
greater  part  of  it;  nor  had  the  trustees  any  right  to  restrain 
him,  contrary  to  their  explicit  covenant,  *'  that  he  might  use 
the  articles."  Of  course  the  deed  was  for  Kingsley's  benefit;  it 
was  a  holding  in  trust  for  him,  not  the  bank.  In  such  a  case 
we  might  safely  appeal  to  our  perceptions  of  right  and  wrong, 
which  are  independent  of  all  learning,  and  declare  a  deed, 
neither  changing  the  possession  of  property,  nor  prohibiting  the 
owner  from  selling  or  exhausting  it  in  the  use,  merely  colorable 
and  void,  because,  in  fact,  it  had  no  operation.  Authorities  are 
abundant  to  this  effect:  20  Johns.  446  [Austin  v.  BeU,  11  Am. 
Dec.  297];  6  Cow.  666  [Mackie  v.  Cairns,  16  Am.  Dec.  477].  The 
discrepancy  between  the  deeds  of  August,  1819,  and  Januaiy, 
1820,  is  worthy  of  remark.  In  the  former  the  trustees  covenant 
that  Eingsley  shall  remain  in  the  quiet  possession  and  use,  so 
far  as  respects  the  trust.  And  Eingsley  covenants  with  the 
trustees,  ''  to  preserve,  keep,  and  at  all  times  have  ready  and 
in  good  order,  the  before  recited  property,  to  the  use  aforesaid, 
and  no  other."  The  second  deed,  far  from  containing  any  such 
covenant,  when  it  comes  to  provide  for  the  possession  from 
January  to  September,  leaves  the  absolute  dominion  in  the 
grantor,  by  covenanting,  on  the  part  of  the  trustees,  that  Eings- 
ley shall  remain  in  quiet  possession,  and  use  the  property  mort- 
gaged, from  the  date  of  the  deed  to  the  first  of  September. 
The  principles  asserted  in  SmUh  T,  v.  Bell  and  unfe.  Mart.  & 
Y.  306  [17  Am.  Dec.  798],  apply  to  such  a  state  of  facts;  always 
bearing  in  mind  that  the  use  of  this  property,  from  its  nature, 
was  its  destruotiou;  and  that  this  examination  has  no  reference 
to  property  of  a  character  not  subject  to  be  exhausted  by  the 
use. 
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Tho  court  think  the  first  deed,  from  its  face  and  from  the  cir- 
omnstances  attending  its  execution,  clearly  valid;  and  that  the 
aeoond  deed,  from  its  face,  was  intended  to  hinder  and  delay 
ereditors,  and  is  clearly  void.  For  any  property,  therefore, 
covered  by  this  deed,  and  not  contained  in  the  first  deed  also, 
the  plaintifb  can  not  have  judgment. 

The  clerk  irill  examine  the  facts,  and  render  judgment  ac- 
oordingly. 

Judgment  aflirmed. 


In  Fourqyharmm  ▼.  McDomald^  2  Heisk.  418»  it  was  held  that  the  retaining 
pOMieMicm  of  trust  property  by  the  tnutor,  when  not  inoonaiatent  with  the  ob- 
ject of  the  troat,  waa  not  fraadolent,  citing  principal  case.  Edied  npon  in 
Mime^  t.  KUUmgh,  7  Yeig.  445;  Simpaon  v.  MUchell,  8  Id.  419;  Richmond  t. 
Orudup,  Meigs,  583;  Trabue  v.  WilUa,  Id.  584»  n.;  and  Sugg  t.  TUlman,  2 
Swans.  210,  npon  the  point  that  a  deed  or  asaigmnent  for  the  benefit  of  cred- 
Hoia,  which  includes  articles  consumable  in  using,  ia  fraudulent  and  void,  if 
it  allows  the  debtor  to  retain  possession  and  use  of  such  property.  See,  also^ 
Fhyd  T.  Ooodwm,  8  Terg.  495.  Also  relied  upon  in  Doyle  v,  8mUh^  1  Coldw. 
20^  in  sapport  of  the  rule,  that  any  provision  in  a  deed  which  materially 
hmden  and  delays  creditors  in  the  assertion  of  their  rights,  especially  if 
eoapled  with  a  reeerTstion  of  any  part  of  the  property  to  the  grantor  in  the 
deed,  makes  the  whole  void.  Also  in  ChurdM  v.  WelU^  7  Id.  370,  that  a 
^xdnntary  conveyance  made  by  a  person  who  is  at  the  time  heavily  in  debt, 
and  of  aoch  proportion  of  his  property,  that  it  must  necessarily  operate  to 
dalaj  or  defeat  eTisting  creditors,  ii  presumed  to  be  fraudulent  as  to  thenu 

Dkror  mat  Lawfitllt  PBxffSB  Qnb  Cbsditob  to  Akotheb. —  WUhea  v. 
F€rn»t  4  Am.  Dea  864;  Mad^  v.  CalriM,  15  Id.  477;  Bvffum  t.  Qrem,  28 
ia.608L 


IfATTHEWS  AND  AlDEBSON  V.  Mn/TON. 

[4TsBan,076.] 

Fbomibx  Madi  bt  Oni  Pxbson  to  Pat  for  goods  to  be  sold  and  delivered 
to  another,  is  within  the  statute  of  frauds,  and  should  be  in  writing, 
notwithstanding  the  goods,  when  sold,  are  charged  to  the  party  promis" 
in^  as  well  as  to  the  party  to  whom  they  are  delivered. 

Wbkrb  thx  I>EFEia>ANT  AND  Anothbr  Pbbson  Were  in  plaintiffs'  store, 
and  defendant  told  plaintifls  that  he  would  pay  for  any  goods  sold  to 
such  other  person,  and  goods  were  afterwards  so  sold,  and  charged  to 
both  such  persons,  the  defendant  was  held  not  liable,  his  promise  not 
being  in  writing. 

WiLLZAX  Milton  and  the  defendant  Philip  were  in  plainiifis* 
store,  and  defendant  told  plaintiffs  that  he  would  pay  for  any 
^oods  sold  to  William.  Plaintiffs  subsequently  sold  goods  to 
William,  and  charged   them  to  both  him  and  Philip.     The 
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charge  of  the  court  is  stated  in  the  opinion.    Verdict  for  de- 
fendant 

Combs  and  RiverSy  for  the  plaintiffs  in  error. 

Craighead,  for  the  defendant  in  error. 

By  Court,  Catbon,  0.  J.  The  circuit  judge  charged  the  jury, 
that  if  there  was  no  liability  resting  on  William  Milton,  and 
the  credit  was  extended  to  Philip  alone,  then  the  promise  was 
original,  and  without  the  statute;  but  if  William  and  Philip 
were  jointly  trusted,  and  both  held  responsible,  and  so  charged 
on  the  books  of  the  plaintiffs,  then  the  promise  was  collateral  on 
the  part  of  Philip,  because  he  undertook  to  pay  the  debt  of 
William. 

That  the  goods  were  advanced  on  the  joint  credit  of  both,  is 
evident.  They  stand  so  charged  on  the  books;  and  these  were 
given  in  evidence  for  some  of  the  articles  on  the  oath  of  one  of 
the  plaintiffs,  under  the  book-debt  law. 

Our  act  provides,  1801,  c.  25,  that  no  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default,  or  miscarriage  of  another  person, 
unless  the  promise  or  agreement  upon  which  the  action  shall 
be  brought  shall  be  in  writing,  etc. 

So  far  as  the  statute  operates  on  the  present  case,  ours  and 
the  English  act  are  the  same.  If  Philip  Milton  promised  for 
the  debt  of  William,  then  the  promise  is  void.  This  is  plain 
enough.  But  it  is  insisted,  no  debt  existed  when  the  promise 
was  made,  and  the  credit  given  was  founded  on  the  promise. 
This  can  make  no  difference;  until  the  goods  were  delivered, 
the  promise  was  not  binding;  it  took  effect  on  the  delivery,  if 
at  all.  If  William  was  bound  to  pay  for  the  goods,  it  was  hii 
debt;  Philip  could  not  be  bound  unless  in  writing.  It  follows, 
they  could  not  be  jointly  charged.  On  the  English  statute  the 
construction  contended  for  on  the  part  of  the  plaintiffs  in  error, 
to  some  extent  had  prevailed,  although  it  was  not  settled  until» 
in  Maston  v.  Washamy^  2  T.  B.  80,  the  rule  was  laid  down  by 
BuUer,  J.,  "  that  if  the  person  for  whose  use  the  goods  are  fur- 
nished be  liable  at  all,  any  other  promise  by  a  third  person  to 
pay  that  debt  must  be  in  \vriting,  otherwise  it  is  void  by  the 
statute  of  frauds.  There  the  promise  had  been  made  before 
the  goods  were  furnished.  Since  that  decision  (1787),  it  has 
been  uniformly  holden  in  England  that  there  is  no  distinction 

between  a  promise  to  pay  for  goods  furnished  for  the  use  of 

~  -  — 

1.  Matson  v.  Wkaram, 
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another  made  before  they  were  delivered  or  after:  Bob.  on 
Frauds,  209. 

We  think  this  construction  accords  with  the  intention  of  the 
legislature,  which  was,  that  no  one  should  be  bound  to  pay  for 
property  received  by  others,  unless  the  deliberation  of  a  writ- 
ten agreement  had  intervened;  and  second,  that  a  naked  prom- 
ise could  be  easily  proved,  and  not  possibly  disproved,  in  most 
instances,  and  therefore,  should  only  be  established  by  written 
evidence. 

Judgment  affirmed. 

Cited  with  approvil  in  Booker  v.  Tatty,  2  Hnmph.  310.  In  Hcum  v. 
Bearden^  4  Sneed,  48,  it  wm  held,  that,  where  the  defendant  Bought  to  he 
ohai^ged  for  goods  sold  and  delivered  to  another,  had  directed  sach  gooda  to 
be  atdd  and  delivered,  agreeing  to  pay  therefor,  the  fact  that  the  goods 
vera  ohacged  to  the  party  to  whom  they  were  delivered  was  not  conolnsive 
to  ahow  that  the  credit  was  given  to  him,  hat  that  it  might  be  explained  and 
■hown  that  it  had  been  given  to  the  defendant. 

Paomsa  to  Aitswkb  vor  rmi  Dxbt  of  Anothebt— Whkn  mitbt  bs  nr 
WBmxo:  Leonard  v.  Vredenburgh,  6  Am.  Dec  317,  321,  n.;  Farley  v,  Cleee' 
ioatf,  15  Id.  887,  888^  n.  Fronuse  of  original  obligation  need  not  be  in  writ- 
ing: Harriean  v.  Sawtel,  6  Id.  337;  UnderJuU  v.  Gibson,  9  Id.  82.  If  fomided 
en  a  oonaideratiQa  moving  between  the  newly  contracting  parties,  it  need 
not  be  in  writing:  Decurbom  v.  Parke,  17  Id.  206.    See  Shinner  v.  Conaml^ 

tiid.a64. 
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nr  AX  Aonov  upon  a  Bozo),  conditioned  to  convey  a  lot  in  fee-simple 
'  as  soon  aa  a  title  oan  be  obtained  from  the  United  States,  agreeably  to 
the  r^gnlar  routine  of  the  salee  and  land  titlee  of  the  United  States," 
that  the  defendant  has  not  yet  been  able  to  obtain  a  title  from  the  United 
States,  agreeably  to  the  regular  routine  of  sales  and  land  titles  of  the 
United  States,  ia  insufficient.  A  snfflcient  excose  for  not  having  ob- 
tained the  title,  shoald  be  set  forth,  and  it  shoold  appear  that  diligence 
has  been  used  in  attempting  to  obtain  it. 

OovEHAirr  on  a  bond,  one  of  the  conditions  of  which  was,  that 
Bninpass  would  convey  to  Nixon  a  lot  in  fee  simple,  '*  as  soon 
aa  a  title  can  be  obtained  from  the  United  States,  agreeably  to 
the  regular  routine  of  the  sales  and  land  titles  of  the  United 
States."  The  bond  was  dated  March  27,  1820,  and  this  action 
was  commenced  May  12,  1825.  Defendant  pleaded,  "  that 
plaintiff  onght  not  to  have  and  maintain  his  action  against  him, 
becaaae,  he  says,  he  has  not  been  able  to  obtain  a  title  from  the 
United  States,  agreeably  to  the  regular  routine  of  sales  and 
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land  titles  of  the  United  States,"  etc.    Demarrer  to  this  plea, 
which  was  sustained,  and  judgment  rendered  for  plaintiff. 

Gombs,  for  the  plaintiff  in  error. 

Craighead  and  Fogg^  corUra. 

Bj  Court,  Pbok,  J.  The  condition  of  the  bond  is,  that  Bum- 
pass  **  will  make,  or  cause  to  be  made,  a  title  in  fee-simple  to 
two  lots  in  the  town  of  Waterloo,  as  soon  as  a  title  can  be  ob- 
tained from  the  United  States,  agreeably  to  the  regular  routine 
of  tbe  sales  and  land  titles  of  the  United  States."  The  plea 
is,  that  he  has  not  yet  been  able  to  obtain  a  title  from  the 
United  States,  agreeably  to  the  regular  routine  of  sales  and 
land  titles  of  the  United  States. 

This  plea  offers  no  sufficient  excuse  for  not  haying  made  the 
title;  it  does  not  show  that  no  title  has  been  issued  by  the 
United  States  for  the  lots,  or  that  none  could  have  been  ob- 
tained. Where  the  act  stipulated  to  be  done  depends  upon  an- 
other, and  a  reasonable  time  for  its  performance  has  elapsed, 
diligence  must  be  shown  on  the  part  of  him  who  would  save  his 
covenant.  Not  even  application  for  the  title  to  the  proper 
source  is  averred  in  the  plea.  Without  this,  for  aught  we  know, 
the  title  never  could  issue;  it  may  have  been  in  another,  or 
should  have  issued  to  another,  on  payment  of  money  or  fees. 
What  the  regular  routine  is,  has  not  been  shown  to  the  court, 
that  it  may  be  enabled  to  see  that,  in  legal  contemplation,  the 
condition  of  the  bond  has  not  been  broken. 

The  condition  being  inserted  for  the  ease  of  the  defendant, 
he  must  not  claim  more  of  it,  when  he  comes  with  his  excuse, 
than  the  peculiar  circumstances  will  justify,  and  such  circum- 
stances must  be  presented  to  the  court  to  be  judged  ol  The 
other  pleas  being  still  more  informal,  and  wholly  unsubstan- 
tial, can  not  avail  the  party. 

On  the  very  careless  manner  of  taking  this  demurrer,  much 
might  be  said;  but  it  is  omitted  under  the  belief  that  if,  on  re- 
viewing it  in  this  court  as  presented,  "general  demurrer  and 
special  for  cause,  etc.,  to  the  first  plea,"  will  not  ooxiect  the 
practice,  no  persuasion  of  the  court  could  produce  that  effect. 

Judgment  affirmed. 

Cited  with  approval  in  WhUeHdea  v.  OaldweU,  9  Terg.  422. 
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Wheaton  v.  East. 

[5  YutGKB,  41.] 

C05TBA0TB  or  AN  iHrAMT,  which  are  to  his  prejudice,  are  void;  each  as  are 
of  an  imoertain  natore,  as  to  benefit  or  prejudice,  are  voidable,  and  snch 
as  are  for  his  benefit,  as  for  necessaries,  etc.,  are  valid,  and  binding  npon 
him. 

Debd  or  AK  Intaitt,  conveying  his  land  to  another  for  a  valuable  oonsidera- 
tion,  is  voidable,  not  void. 

CoNintMATiON  OF  A  Dkbd  bt  AN  Intaut,  which  is  voidable  at  his  eleetioo, 
need  not  be  by  deed.  Anything  from  which  his  assent,  after  he  arrives 
at  age,  may  be  fairly  inferred,  will  be  sufiicient  to  ratify  a  deed  mada 
during  infancy. 

EjBOTifEKT.  Plaintiff  having  established  his  title  to  the  locua 
in  quo,  defendant  read  in  evidence  a  deed  from  plaintiff  to  him- 
self, of  the  lot,  dated  November  10,  1825.  Plaintiff,  to  destroy 
the  effect  of  this  deed,  proved  that  when  he  executed  it  he 
was  an  infant.  Defendant  thereupon  offered  parol  evidence  to 
prove  that  plaintiff  had  ratified  his  deed,  after  he  became  of  age. 
This  testimony  was  admitted,  subject  to  plaintiff's  objection. 

Waskington^  for  the  plaintiff  in  error. 

O,  S,  Terger,  contra. 

By  Oourt,  Gbeev,  J.  The  importance  of  this  case,  both  as  it 
regards  the  amount  of  property  involved,  and  as  it  regards  the 
principles  which  may  be  adopted  in  its  decision,  has  induced 
the  court  to  bestow  upon  it  the  most  earnest  consideration. 
Whether  the  deed  of  an  infant  should  be  considered  void,  or 
only  voidable,  is  a  question,  notwithstanding  all  the  learned  dis- 
cussion by  which  it  has  been  attempted  to  elucidate  it,  far  from 
being  free  from  difficulty. 

All  the  books  agree  that  some  contracts  of  an  infant  are  void, 
and  that  others  are  only  voidable;  but  no  general  rule  seems  to 
be  settled  by  which  we  may  be  able  to  determine  with  certainty, 
to  what  particular  class  any  given  contract  belongs:  Bingham  on 
Infancy,  c.  2,  pp.  33,  34;  Preston  on  Property,  vol.  2,  p.  249;  2 
Kent  Com.  191, 192, 193. 

To  say  that  all  the  contracts  of  infants  are  absolutely  void, 
except  those  for  necessaries,  would  be  to  set  ourselves  in  oppo- 
sition to  the  whole  current  of  authority  upon  this  subject.  Some 
of  the  contracts  of  infants  must  therefore  be  regarded  as  only 
voidable  at  their  election,  when  they  may  arrive  at  full  age. 
The  mischiefs  of  which  it  is  insisted  this  doctrine  will  be  pro- 
ductive, are  more  imaginary  than  real.    The  force  of  that  public 
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opinion,  which  it  is  said  will  preyent  an  infant  from  disaffirming 
a  contract  after  he  arrives  at  full  age,  which  was  made  daring 
infancy,  would  equally  act  upon  him  to  induce  its  confirmation, 
were  it  held  to  be  absolutely  void.  In  neither  case  coald  the 
decision  of  the  court  preyent  infants  from  making  contracts, 
and  the  danger  to  them  would  not  be  diminished  by  adopting 
the  principle  contended  for  by  the  plaintiff's  counsel;  while,  on 
the  other  hand,  the  injury  to  be  inflicted  upon  the  commnnity 
might  be  of  the  most  serious  character. 

In  a  community  like  ours  there  are  often  no  means  for  ac- 
quiring a  knowledge  of  the  exact  age  of  many  young  men.  So 
various  and  unequal  are  their  appearances,  that  many  of 
twenty-two  years  of  age  might  be  taken  for  only  eighteen;  while 
others  of  eighteen  would  be  supposed  to  be  twenty-two.  In 
the  uncertainty  their  appearance  would  produce,  and  the  want 
of  other  means  of  information,  the  community  must  refrain 
altogether  from  making  contracts  with  young  men,  or  run  the 
risk,  at  any  distance  of  time,  of  being  ruined  by  proof  that  the 
young  man  with  whom  the  contract  was  made  wanted  a  few 
months  of  attaining  his  age  of  twenty-one.  Such  a  result 
would  make  his  infancy  truly  a  shield  to  protect  himself,  but 
emphatically  a  sword  to  destroy  others. 

The  doctrine  that  most  acts  of  an  infant  are  yoidable  only  at 
his  election  after  he  arrives  at  age,  is  a  sufficient  protection  for 
him,  and  iu  many  instances  may  conduce  greatly  to  his  benefit. 
If  voidable  only,  he  may  elect  to  affirm  or  disaffirm,  while  the 
other  party  has  no  such  election.  Thus  he  may  take  the  ben- 
efit of  a  good  contract,  and  disaffirm  one  which  may  be  inju- 
rious. Therefore,  says  Chancellor  Kent,  2  Com.  193:  "The 
tendency  of  the  modern  decisions  is  in  favor  of  the  reasonable- 
ness and  policy  of  a  very  liberal  extension  of  the  rule,  that  the 
acts  and  contracts  of  infants  should  be  deemed  voidable  only, 
and  subject  to  their  election  when  they  become  of  age,  either 
to  affirm  or  disallow  them."  Hence,  ever  since  the  case  of 
Zouch  V.  Parsons,  3  Burr.  1794,  it  has  been  held  that  the  deed 
of  an  infant  is  voidable  only. 

We  do  not  perceive  that  any  general  rule,  as  to  contracts 
which  are  void  and  voidable,  can  be  stated  vnth  more  precision 
than  is  done  by  Lord  Chief  Justice  Eyre,  in  Keane  v.  BoycoUy  2  H. 
Bl.  511,  and  quoted  with  approbation  by  Judge  Story,  1  Mason, 
82,  and  by  Chancellor  Kent,  2  Com.  193,  which  is  this:  <'  That 
when  the  court  can  pronounce  the  contract  to  be  to  the  infant's 
prejudice,  it  is  void,  and  when  to  his  benefit,  as  for  necessaries, 
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it  is  good;  and  when  the  contract  is  of  an  uncertain  natuie,  as 
to  benefit  or  prejndioe,  it  is  voidable  only,  at  the  election  of  the 
infant."  Thus,  the  contract  of  an  infant  as  security  for  an- 
other, the  court  can  see,  must  be  to  his  prejudice^  for  he  can 
derive  no  benefit  from  it,  therefore  it  is  void;  but  a  contract  for 
necessaries  is  plainly  for  his  benefit,  and  therefore  it  is  good, 
and  binding  upon  him.  Of  those  contracts  which  may  or  may 
not  be  for  his  benefit,  as  they  may  have  been  judicious  or  in- 
judicious, according  to  the  facts,  the  court  could  not  pronounce 
with  certainty,  and  therefore  they  are  voidable  only,  at  his  elec- 
tion. Of  this  class  is  the  case  before  the  court.  The  plaintiff 
received  a  valuable  consideration,  and  therefore  it  might  have 
been  for  his  benefit;  but  whether  an  adequate  one  or  not,  the 
court  could  not  pronounce  upon  the  statement  of  the  contract, 
and  therefore  it  might  be  to  his  prejudice.  In  this  view  of  the 
case,  we  think  the  contract  was  only  voidable;  that  the  deed 
passed  the  interest  to  the  defendant,  subject  to  be  divested  by 
the  disaffirmance  of  the  plaintiff;  but  that  as  against  all  others, 
the  estate  vested  in  the  defendant. 

The  next  question  is,  what  act  is  necessary  in  order  to  affirm 
a  voidable  contract? 

A  deed  can  not  be  necessary  to  confirm  that  which  was  ex- 
ecuted during  infancy,  because  that  deed  passed  the  interest  in 
the  estate,  and  being  only  voidable  at  the  election  of  the  infant, 
should  he,  or  his  heirs,  fail  to  disaffirm  it,  a  good  title  will  be 
vested,  and  no  other  person  can  call  it  into  question  on  account 
of  the  infancy  of  the  grantor  at  the  time  it  was  executed:  See 
2  Kent  Com.  194,  and  authorities  there  cited.  Anything 
therefore,  from  which  his  assent,  after  he  arrives  at  age,  may  be 
fairly  inferred,  will  be  sufficient  to  affirm  the  deed  made  during 
infancy,  and  prevent  him  from  afterwards  electing  to  dis- 
affirm it. 

In  the  case  before  us,  such  inference  is  fairly  deducible  from 
the  conduct  of  the  plaintiff  after  he  arrived  at  full  age.  He 
wanted  only  a  few  months  of  attaining  the  age  of  twenty-one 
years  when  he  executed  the  deed.  A  full  price  was  paid  him 
in  money,  at  the  time  he  made  the  deed.  He  was  often  in  the 
neighborhood  of  the  lot  sold,  after  he  arrived  at  age,  and  saw 
the  defendant  making  large  expenditures  in  the  erection  of  val- 
uable improvements,  and  yet  be  is  heard  to  say  nothing  in  dis« 
affirmance  of  the  contract  for  about  four  years.  The  circum- 
stances were  such  as  not  to  excuse  this  long  silence.  But  in 
addition  to  the  absence  of  any  act  of  disaffirmance,  he,  on  sev« 
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eral  occasioiiB,  said  he  had  sold  the  lot,  had  been  honorably  paid 
for  it,  and  was  satisfied.  He  also  authorized  a  proposition  for 
its  purchase  to  be  made  to  the  defendant.  These  circumstances 
fully  warranted  the  jury  in  coming  to  the  conclusion  that  he 
had  affirmed  the  contract,  and  precluded  him,  after  all  this, 
from  setting  up  his  infancy  to  avoid  it. 

Let  the  judgment  be  affirmed. 

Judgment  affirmed. 

Tbe  role  adopted  m  the  principal  case  f(w  detenniiiiiig  whether  the  eiai- 
tnusti  of  infants  were  Toid  or  voidable,  waa  approved  and  followed  in  McMkm 
▼.  Biehmtmd$,  6  Yerg.  18,  and  Longford  v.  /Vey,  8  Hnmph.  44d.  In  MtOam 
▼.  MaanhaU,  7  Humph.  125,  and  ScoU  t.  Buchanan,  11  Id.  471,  the  deed  of 
an  infant  waa  held  voidable  and  not  void,  both  citing  WheaUm  v.  EatL  In 
ScoU  V.  Johnson,  5  Heiak.  634,  it  waa  held,  that  "  if  the  vendee  rely  npon  an 
implied  confirmation  of  the  voidable  contract,  it  most  appear  from  facte  and 
drcamatancea  tending  to  prove  areoogniticm  of  the  contnct,  and  inoonaiatent 
with  the  idea  of  any  intention  to  avoid  it^  aa  illastrated  in  the  case  of  WheaUm 
V.  East,  5  Yerg.  62:" 

Ck>NTRA0i8  or  Intants,  vmxN  VoiDABLK,  VoiD,  OB  Bnn>iiiQ:  Oliver  v. 
HoadUt,  7  Am.  Dec  134,  and  note;  WhUney  v.  Dvich,  Id.  229,  and  note; 
PhUips  V.  Ortsn,  13  Id.  124;  WUlard  v.  SUme,  17  Id.  496;  CampbeU  v.  Slabss, 
19  Id.  561;  Fridge  v.  Siate,  20  Id.  463;  Lawson  v.  Lwotjoy,  23  Id.  526. 

Ratttication  of  Contkact  bt  Infant:  Rogers  v.  Hwrd,  4  Am.  Dec  18% 
and  note;  MaHin  v.  Mayo,  6  Id.  103;  Whiinejf  v.  Dutch,  7  Id.  229,  and  note; 
Overbach  v.  Heermanee,  14  Id.  546;  Cheshire  v.  Barrett,  17  Id.  735,  and  note; 
Bigdow  v.  Kinney,  21  Id.  580. 


NiOHOL   V.  RiDLET. 

[S  Taaan.  68.] 

Sheriff's  Salb  of  Bbal  Estate  is  not  within  the  proviaiooa  of  the  afcatate  ol 
fraadfl  and  perjnriec 

RcruBN  OF  A  Sheriff  on  an  Execution  is  admiaaible  aa  evidenoe  againat 
a  purchaser  of  land  under  such  execution  in  an  action  by  the  aheriil 
against  him  to  recover  the  sum  bid  for  the  land. 

Declarations  of  the  Plaintiff  in  such  execution,  he  being  dead,  that  the 
money  due  on  the  execution  has  been  paid  to  him  by  the  sheriff,  are  ad- 
missible against  such  purchaser  to  show  such  paymeuL 

Practice  of  (Jsino  the  Original  Papers  in  suits,  aa  records,  when  they  aie 
of  the  same  court  as  that  in  which  the  trial  is  had,  commented  upon,  bat 
held  not  sufficient  error  to  justify  the  reversal  of  a  judgments 

Action  upon  the  case  brought  by  Bidlej  against  Nichol.  It 
appeared  that  Bidley,  as  Bberifif,  had  levied  upon  two  certain 
lots  in  Franklin,  by  virtue  of  an  execution  placed  in  his  hands, 
and  after  giving  notice  of  the  sale,  bad  sold  them  to  Nichol  fox 
six  hundred  dollars  and  fifty  cents.     That  defendant  did  not 
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paj  the  amount  bid,  but  requested  plaintiff  to  do  00,  and  there- 
upon plaintiff  paid  to  Samuel  J.  Bidle j,  the  plaintiff  in  the  exe- 
cation,  aaid  amount.  This  action  was  to  recover  that  amount. 
Pleas,  non-assumpsit  and  the  statute  of  frauds  and  perjuries. 
Plaintiff,  to  prove  such  payment,  read  in  evidence  the  execution 
under  which  the  property  was  sold,  and  the  return  thereon  that 
it  was  satisfied.  Also  declarations  of  Samuel  J.  Ridley,  he  be- 
ing dead,  that  plaintiff  had  paid  him.  This  evidence  was  ad- 
mitted against  Nicholas  objection .  No  deed  was  made  to  defend- 
ant of  the  lots  sold,  he  refusing  to  receive  it,  nor  was  there  any 
written  memorandum  or  writing  evidencing  the  sale,  other  than 
the  return  on  the  execution.    Verdict  for  Bidley. 

B,  C,  Foster,  for  the  plaintiff  in  error. 

Waskingion  and  GoUvngworih,  contra. 

By  Court,  Pbgk,  J.  In  this  case  three  principal  questions 
have  been  raised  and  debated: 

1.  Does  the  case,  as  made  out  in  the  record,  come  within  the 
provisions  of  the  statute  of  frauds  and  perjuries  ? 

2.  Was  the  original  execution  and  return  thereon,  being  a 
record  of  the  court  where  the  cause  was  tried,  admissible  evi- 
dence? 

3.  Were  the  admissions  of  the  plaintiff  in  the  execution,  that 
he  had  been  paid  by  the  sheriff  the  amount  bid  at  the  sale, 
proper  to  be  received  upon  the  trial? 

As  to  the  first,  it  is  settled  that  a  sale  of  real  estate  by  the 
sheriff  is  not  within  the  provisions  of  the  statute  of  frauds  and 
perjuries:  2  Stark.  Ev.  GOT;  2  Johns.  248;  8  Id.  520;  4  Wheat. 
89,  n.  The  execution  and  return,  upon  it  becomes  a  link  in  the 
chain  of  title.  The  return  is  a  memorandum  of  sale  by  author- 
ity of  law,  and  can  always  be  made  available  to  the  purchaser; 
if  good  and  available  for  him  in  procuring  his  title,  be  shall  not 
be  permitted  to  question  its  efficacy  by  interposing  the  statute, 
wheu  he  is  sought  to  be  made  liable  as  purchaser  of  the  estate. 

As  to  the  second  point,  it  has  been  permitted  to  use  the  orig- 
inal papers  in  suits  as  records,  when  they  were  of  the  same 
court  in  which  the  trial  was  hadT  When  first  attempted  it  had 
been  best  to  have  rejected  them,  not  because  they  were  not  the 
best  evidence,  but  because  of  danger  to  the  records  of  the 
country,  doubting,  as  we  do,  the  propriety  of  such  a  practice. 
We  will,  however,  not  reverse  for  such  a  cause;  the  objection 
does  not  go  to  the  merits.  But  it  is  said,  the  return,  having 
been  by  the  plaintiff,  could  not  be  evidence  for  him.     The  re- 
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turn  when  made  on  the  writ,  and  that  writ  restored  to  the  office 
whence  it  originated,  as  required  bj  law,  beoomes  a  record;  if, 
therefore,  the  returned  writ  of  execution  could  be  used,  the  re- 
turn upon  it  could  also.  The  return  is  not  impeached;  all  the 
proof  in  the  cause  is  consistent  with  it;  it  was  made  for  the 
benefit  of  him  making  this  objection;  it  is  a  link  in  his  chain 
ot  title,  and  if  he  could  use  it,  presented  in  this  form  as  evi- 
dence  for  himself,  for  the  same  reason  it  may  be  offered  (where 
the  necessity  for  it  arises)  as  evidence  against  him.  This  ob- 
jection is  therefore  not  sustained. . 

Third  objection:  As  to  the  admissibility  of  the  admissions  of 
the  plaintiff  in  the  execution,  that  the  money  had  been  paid  bj 
the  sheriff. 

On  the  return  of  the  execution,  the  sheriff  became  bound  for 
the  amount  bid  at  the  sale;  he  was  subject  to  a  judgment  on 
motion  for  it;  independent  of  the  evidence,  the  law  sapposes 
he  had  brought  the  money  into  court  with  the  execution,  as  he 
was  thereby  commanded  to  do. 

If  the  admission  of  payment  would  operate  as  an  estoppel 
against  the  party  making  it,  and  save  the  sheriff  on  motion  for 
a  judgment  against  him  on  the  return  of  the  execution,  for  the 
same  reason  the  admission  might  be  received  as  a  mere  make- 
weight, consistent  with  the  return  and  duty  of  the  sheriff  to 
pay  in  compliance  with  the  command  in  the  writ;  indeed,  it 
may  be  said  the  evidence  was  plain  without  it.  When  offered, 
it  stood  with  the  admission  of  Nichol  that  he  had  not  paid  the 
money.  The  evidence  was  no  doubt  offered  out  of  abundant 
caution,  and  as  far  as  it  speaks  anything,  it  is  only  consistent 
with  what  the  law  inferred,  to  wit,  that  as  Nichol  had  not  paid 
his  bid,  the  other  had  done  it  for  him,  and  thereby  created 
Nicbol's  liability  in  this  action. 

The  evidence  could  not  haTC  misled  the  juzy,  if  it  was  even 
improper.  But  it  is  proper  evidence  (1  Phil.  Ev.  63)  in  the 
form  offered;  it  established  the  fact  of  payment  of  money  by 
Bidley  for  the  use  of  Nichol. 

Judgment  a£Srmed. 


Judicial  Sales  are  not  within  the  atatate  of  fnutds,  and  there  need  not 
be  a  delivery  of  the  property  sold  to  render  the  aale  valid:  Boardmam  v. 
Keeler,  16  Am.  Dec.  671;  Orecafunue  v.  Brown,  17  Id.  67. 
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Nashville  Bakk  v.  HsimEBSON. 


[6Tnan.lOI.] 
Acnov  MAT  BB  MAiBTAiinED  in  the  oirciiit  or  oonnty  oofurt  on  aeirvnl  notei» 

the  aggregate  amount  of  which  exceeds  the  ram  neoeaaary  to  give  anoh 

oonrta  juiadiction,  although  the  amount  of  each  note  is  inanffici'ent  to 

confer  aoch  jnriadiotion. 
QBJScnow  TO  THK  FoBM  or  Fbocbbs»  by  which  »  party  to  an  action  ia 

brought  into  oonrt^  aboold  be  by  plea  in  abatement,  and  not  by  demnrrer 

to  the  declaration. 
Horn  ov  A  Bauk  Madb  Patablb  at  ita  branohea  may  be  preaented  for 

payment  at  the  principal  bank,  if  sach  branohea  have  been  disoontinaed. 

HxBDXBSOH  8aed  the  bank  for  one  hundred  and  sixty  dollars, 
on  sundry  notes  issued  hy  the  bonk,  none  of  which  exceeded 
twenty  dollars.  A  special  demurrer  was  interposed.  Judg- 
ment for  Henderson.    The  other  facts  are  stated  in  the  opinion. 

O,  8.  Terger  and  Thompson^  for  the  plaintiff  in  error.. 

WaMngUm^  contra. 

By  Court,  Pbgk,  J.  It  is  here  objected  that  debt  will  not  lie 
on  seTeral  notes,  not  under  seal,  under  the  amount  of  fifty  dol* 
Wrs,  in  the  county  or  circuit  court,  but  that  the  suit  should 
haTe  been  brought  on  the  several  notes  before  a  justice  of  the 


This  objection  can  not  be  sustained;  debt  will  lie  for  a  sum 
certain.  The  writ  may  be  for  a  certain  sum,  and  the  declara- 
tion may  show  how  the  debt  is  claimed.  The  sum  is  just 
as  certain  where  it  is  demanded  on  twenty  bank  notes,  as  if 
demanded  on  one.  The  summons  is  for  a  sum  within  the 
jorisdiction  of  the  court  to  which  it  is  made  returnable,  and 
the  amplification  of  that  summons  by  the  declaration  is  con- 
sistent with  it,  and  shows  a  good  cause  of  action  for  the  sum 
demanded. 

The  next  objection  on  the  record  arises  on  the  summons. 
If  this  were  maintainable,  it  should  be  by  plea  in  abatement,  and 
not  by  demurrer.  Not  being  pressed  in  argument,  we  pass  to 
the  next,  to  wit,  that  sdme  of  these  notes  were  made  payable  at 
the  branches  of  the  Nashville  bank,  and  the  declaration  not 
showing  that  demand  had  been  made  at  the  proper  place,  the 
demurrer  has  been  well  taken  to  the  whole  declaration. 

The  declaration  avers  that  these  branches  had  been  called  in; 
demand  could  not  be  made,  or  if  made,  could  avail  the  bearer 
nothing.  The  bank  at  which  demand  was  made  being  the 
maker  of  the  note,  is  prima  facie  liable,  though  the  place  of 
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payment  be  different  from  the  place  where  the  note  was  made; 
and  it  were  useleBs  to  call  upon  a  fund  for  aatisfactioD,  if  that 
fond  had  been  by  the  maker  withdrawn.  To  allow  Buch  a  doc- 
trine would  be  to  allow  the  bank  to  take  advantage  of  her  own 
wrong,  and  would  in  fact  be  a  fraud  upon  the  holder  of  the 
notes  payable  at  the  branches.  The  principal  bank  could  make 
all  her  notes  payable  elsewhere,  and  if  the  doctrine  contended 
for  be  allowed,  the  most  palpable  fraud  would  be  practiced  by 
withdrawing  the  branches  and  funds. 

Tbe  averment  is  not  traversed;  the  demurrer  admits  all  mat- 
ters well  pleaded.  There  was  no  way  of  obviating  the  difficulty 
produced  by  the  act  of  the  bank,  but  by  such  an  averment;  aud 
the  truth  of  it  being  confessed  by  the  demurrer,  the  proper 
judgment  has  been  rendered. 

Judgment  affirmed. 


Wmght  V.  State. 

[5  YnawM,  154.) 

Baonviva  Goons,  Kvowino  Thsbc  to  bi  Stolbn,  with  a  fraadalMfc  intvi, 
at  the  time,  to  deprive  the  owner  of  them,  ia  a  felony  nnder  the  aet  of 
1829,  c.  23,  sec  26,  although  the  goilty  party  may  have  heen  aathonaed 
hy  the  owner  of  the  goods  to  receive  them  for  him. 

Thb  defendant  Wright  was  found  guiUy  of  reeeiTing  b«nk 
notes  from  a  negro  named  Bob,  knovring  them  to  be  stolen. 
The  facts  are  stated  in  the  opinion. 

O.  8.  Terger  and  J.  P.  Clark,  for  the  plaintiff  in  enor. 

Andrew  Bays,  attorney-general,  contra. 

By  Court,  Gbeen,  J.  The  defendant  was  tried  and  convicted 
in  tbe  circuit  court  of  Davidson  county,  under  the  twenty-sixth 
section  of  the  act  of  1829,  c.  23,  of  '*  fraudulently  receiving  stolen 
goods,  kuowing  them  to  be  stolen,  with  iutent  to  deprive  tbe 
true  owner  thereof."  It  appeared  in  evidence  that  a  man  by 
the  name  of  Boon,  lost  four  or  five  hundred  dollars,  it  having 
been  stolen  from  him  by  a  negro  slave,  Bob,  belonging  to  tbe 
mother  of  the  plaintiff  in  error.  The  morning  after  the  monej 
was  btolen,  several  of  the  neighbors  were  collected  together,  and 
among  them  the  plaintiff  in  error;  when  Boon  requested  them 
*'  to  watch  the  negroes,  and  endeavor  to  obtain  the  money,  and 
keep  it  for  his  use,  which  they  promised  to  do."  Afterwards, 
the  plaintiff  in  error  received  the  money  from  Bob,  with  a  fraud- 
ulent intent  to  deprive  Boon  thereof,  and  he  now  asks  a  reversal 
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of  the  judgment,  on  the  ground  that  Boon  authorized  him  to* 
receive  it.  It  ia  aigued  earnest! j  by  the  counsel  for  the  pUiintiff 
in  error,  that  he  had  lawful  authority  to  receive  the  money,  and 
that,  therefore,  he  can  not  be  guilty  of  felony,  but  is  only  guilty 
of  a  breach  of  trust.  To  sustain  the  position,  2  East  Crown 
Law,  765,  is  relied  on  as  placing  this  coustruction  on  the  acts 
of  3  W.  &  M.,  c.  9,  sec.  4;  5  Anne,  c.  81,  sec.  6;  and  22  Geo. 
m.,  c.  58.  This  authority  does  not  prove  the  doctrine,  to  sus- 
tain which  it  is  introduced.  In  order  to  understand  it,  we  may 
remark,  that  the  provisions  of  these  statutes  are  not  like  ours. 
They  provide,  with  but  little  variation  of  language,  "  that  if 
any  persons  shall  buy  or  receive  any  goods  or  chattels,  that  shall 
be  feloniously  taken  or  stolen  from  any  other  person,  knowing 
the  same  to  be  stolen,  he  or  they  shall  be,"  etc.  To  constitute 
a  receiver,  uuder  these  statutes,  it  is  ''sufficient,"  says  the 
author, ''  if  the  (goods)  be  in  fact  in  his  possession,  in  any  man* 
ner  malo  animo,  as  to  favor  the  thief,  or  without  lawful  authority 
express,  or  to  be  implied  from  circumstances,  as  in  the  case 
after  mentioned,  determined  by  Mr.  Justice  Foster." 

Now,  what  was  the  case  determined  by  Mr.  Justice  Foster, 
by  which  the  author  illustrates  his  meaning?  Simply  this:  A 
widow  was  indicted  for  having  in  her  possession  divers  pieces 
of  canvas  marked  with  the  king's  mark,  she  not  being  a  person 
employed  by  the  commissioners  of  the  navy  to  make  the  same 
for  the  king's  use.  Her  defense  was,  that  it  was  customary  with. 
person's  intrusted  with  the  king's  stores  to  make  sale  of  the  old 
Mdls  which  were  no  longer  fit  for  use;  that  the  canvas  produced 
in  evidence  had  long  before  been  made  up  into  table  linen  and 
sheeting;  had  been  used  publicly  in  the  family  before  her  hus- 
band's death,  and  afterwards  had  been  used  in  the  same  publio 
manner  by  her  up  to  the  time  of  the  prosecution.  The  only 
question  was,  whether  the  canvas  had  been  purchased  from  the 
king's  officers  or  not.  The  counsel  for  the  cru  wn  insisted  that  to 
show  it  had  been  purchased,  a  certificate  from  the  officer  who  sold 
it,  as  provided  for  by  the  act,  was  the  only  evidence  that  could 
be  received.  But  Mr.  Justice  Foster  said,  this  was  too  rigid  a 
construction  of  the  act;  that  though  the  certificate  was  not  pro* 
duced,  the  evidence  ofiered  was  admissible;  and  that,  if  the  jury 
believed  she  came  by  the  canvas  without  any  fraud  or  misbe* 
havior  on  her  part,  they  should  acquit  her;  and  she  was  accord* 
ingly  acquitted. 

This  case  shows  that  the  lawful  authority  spoken  of  in  the 
text  is  to  be  understood  as  applying  to  an  honest  and  lawf u) 
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reeeptdon  of  goods.  That  the  goods  were  stolen  at  all,  was 
not  established.  The  evidence  repelled  the  idea  that  the  hus* 
band  had  stolen  them,  and  od  the  contrary,  furnished  a  stroi^ 
presampUon  that  he  had  purchased  them.  If  it  had  been  shown 
that  the  husband  had  stolen  the  goods,  and  the  defendant,  know- 
ing that  fact,  had  received  them  as  part  of  his  estate,  although 
bj  act  of  law  they  came  to  her,  yet  she  would  have  been  guilty, 
for  the  judge  expressly  puts  her  acquittal  upon  the  ground  that 
the  jury  should  find  she  came  to  the  possession  of  the  linen 
without  fraud  or  misbehavior  on  her  part. 

The  rule,  that  to  constitute  a  larceny  the  taking  must  be 
against  the  consent  of  the  owner  of  the  goods,  is  attempted  to 
be  applied  to  this  offense.  There  is  no  analogy  between  the 
two  cases,  so  far  as  this  question  is  concerned.  To  constitute 
larceny  there  must  be  a  trespass  in  the  taking.  That  can  not 
be,  where  the  possession  is  obtained  by  the  owner's  consent; 
nor  could  it  be  if  the  goods  were  lost,  because  they  would  not, 
in  Buch  case,  be  in  the  owner's  possession,  so  as  to  make  it  poi^ 
sible  a  trespass  could  be  committed  in  taking  them.  All  thai 
is  said  in  the  books,  therefore,  in  relation  to  the  consent  of  the 
owner  to  part  with  the  possession  of  his  goods,  amounts  only 
to  this,  that  to  make  a  taking  larceny,  there  must  be  a  trespass; 
and  as  there  can  be  no  trespass  where  the  party  taking  has  the 
owner's  consent,  so  neither  can  there  be  a  larceny.  But  as  in 
this  case  no  question  about  a  trespass  can  arise,  the  doctrine 
about  consent,  as  applicable  to  larcenies,  can  not  be  applied 
here.  But  independently  of  all  this,  our  act  of  assembly,  under 
whieh  the  plaintiff  in  error  was  convicted,  excludes,  by  its 
plain,  full,  and  minute  provisions,  the  construction  contended 
for.  Under  this  act,  the  only  inquiries  are,  whether  the  ac- 
cused received  the  goods,  knowing  them  to  be  stolen,  having  at 
the  time  a  fraudulent  intent  to  deprive  the  owner  of  them. 
These  facts  being  established,  all  other  inquiries  are  irrelevant. 
If,  therefore,  the  plaintiff  in  error  had  been  expressly  employed 
bj  Boon  to  get  the  money  for  him,  and  instead  of  honestly  do- 
ing 80,  he  had  fraudulently  received  it,  with  intent  to  deprive 
Boon  of  it,  he  would  have  been  guilty  under  the  act.  The 
question  whether  a  party  be  guilty  or  innocent,  depends  upon 
the  intent  with  which  the  goods  may  be  received.  The  danger 
in  which  it  is  said  this  construction  will  place  the  innocent,  can 
not  exist;  for  if  the  intent  be  "fraudulently  to  deprive  the 
owner  "  of  his  goods,  all  pretense  to  innocency  or  favor  is  re* 
moved.     Stolen  goods  may  be  received,  and  yet  the  party  re<* 


Mttcb,  1833.]  Wbioht  v.  State.  261 

ceiving  be  innocent  for  be  may  baTe  an  honest  intent.  So  a 
man  may  alay  another  and  be  innocent,  baTing  no  wicked  pur« 
pose.  The  intent  must  in  both  cases  be  left  to  the  jaiy,  to  be 
judged  of  from  the  evidence.  There  is  no  error,  therefore,  ia 
the  charge  of  the  court,  and  the  judgment  must  be  affirmed. 
Judgment  affirmed. 

Cited  in  Lawrence  ▼.  State,  1  Homph.  231,  to  the  point  that  to  conttitate 
ImeDy  the  owner  of  the  property  must  at  leaat  be  in  the  oonctnietife  poe- 
■awion  thereof,  and  there  must  be  a  trespass  in  the  taking.  In  HmrrtU  ▼• 
BUUe,  5  Id.  69,  it  was  held  upon  the  authority  of  the  principal  case  that  an 
indictment  charging  a  person  with  receiving  stolen  property  must  aver,  that 
it  was  received  "with  intent  to  deprive  the  tme  owner  thereof.**  Also  ia 
Rice  T.  Suae,  3  Heisk.  226^  that  the  essence  of  the  offense  of  reoeidng 
stolen  property  knowing  it  to  be  stolen,  is  that  the  recoiptof  the  property  is 
aooompanied  by  a  fraadnlent  intent  to  deprive  the  true  owner  thereof. 

BauKiviKO  Stolen  Propkbtt. — At  the  common  law,  the  receiver  of  stolen 
propel  ty  ia  indictable  for  the  misprision  of  knowing  the  thief  and  n^^eotiog 
to  prowecnte  him;  or  if  he  had  agreed  not  to  prosecute  him,  or  to  pursoe  him 
but  faintly,  his  offense  would  be  compounding  a  felony:  1  Bish.  Crim.  Law, 
638;  2  East  P.  0.  743,  744;  4  BL  Com.  38.  In  Euc^and,  by  Stat  3 
ft  Mary,  a  0,  sec.  4,  and  subsequent  confirmatory  statutes,  such  re- 
ceiver was  made  punishable  as  an  accessary  after  the  fact.  At  the  present 
day  the  reoeiving  of  stolen  property  is  regarded  ss  a  substantive  offimae,  pun- 
ishable aa  suoh  without  regard  taUie  principal  oSenaei  1 . Whart  Crim.  Law 
(8th  ed.),  sec  982;  Com,  v.  Berry,  116  Mass.  I.  In  proving  this  offense,  the 
first  point  to  be  shown  is  that  the  goods  were  stolen:  0*ConneU  v.  State,  55 
Ga.  1^6.  To  prove  that  fact,  the  testimony  of  the  thief  ia  admissible,  batil 
slKNiId  be  doeely  aerutinized,  and  U  uncorroborated*  will  not  support  a  con- 
▼ictioD :  Eegma  v.  Mtmaer,  4  P.  ft  F.  45.  Mere  possessbn  of  the  stolen  proper^ 
is  not  sufficient  corroboration:  Rtgina  v.  Pratt,  Id.  315;  Durant  v.  People^ 
13  Mich.  351.    See  Com.  v.  Savory,  10  Cuah.  535. 

Another  essential  to  the  commission  of  this  offense  is  a  guilty  knowledgs  oo 
the  part  of  the  defendant  that  the  goods  were  stolen  at  the  time  he  re- 
eshred  them.  Suoh  guilty  knowledge  must  be  proved  by  the  prosecution: 
May  V.  People,  60  111.  120;  Andrews  v.  People,  Id.  354;  State  v.  Caveness,  78 
K.  C.  481.  It  may  be  shown  "  either  by  the  evidence  of  the  principal  felon 
supported  by  corroborating  facts,  or  inductively  by  proving  that  the  defend* 
ant  bought  tiiem  very  much  under  their  value,  or  denied  beinfc  iu  the  posses- 
sioD,  or  the  like:'*  1  Whart  Crim.  Law  (8th  ed.),  sea  983;  Com.  v.  Savory^ 
10  Cuah.  535;  1  Hale,  619.  So,  also^  to  show  such  guilty  knowledge,  other 
instances  of  receiving  stolen  property  may  be  shown:  Yarhorongh  v.  State,  41 
Ala.  405;  People  v.  Rando,  3  Park.  C.  R.  335;  Devoto  v.  Com.,  3 Mete.  (Ky.) 
417;  Skriedley  r.  State,  23  Ohio  St  130.  A  receipt  of  the  stolen  property  by 
the  defendant  must  also  be  established:  Queen  v.  Wiley,  2  Den.  C.  C.  37.  It 
is  not  necessary,  however,  that  there  should  be  a  manual  possession  or  touch 
of  the  stolen  goods;  exercising  any  control  or  dominion  over  them  is  sufficient 
to  oonstitate  a  receiving:  Beffina  v.  Miller,  6  Cox  C.  C.  353;  S.  a,  33  E.  L.  ft 
IBq,  531;  Beffina  v.  SmiUk,  6  Cox  0.  a  654;  StaU  v.  Tamer.  19  Iowa,  144;  aea 
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MoGabtt  V.  Blevikb. 

[9  TkBsn.  19B.1 

OwFKB  ov  A  Fkkalb  DoMXsnc  AsmuLis  may,  daring  the  period  of  gate- 
tion,  oontniet  for  the  sale  of  the  increaee  of  each  animal. 

Whibb  Two  Pibsons,  0ns  thx  Owneb  of  a  hone,  and  the  other  of  a 
mare,  agreed  that  the  horse  should  go  to  the  mare  without  charge,  pro- 
vided the  oolt  should  belong  to  a  third  person,  such  agreement  is  validt 
and  such  third  person  may  sue  upon  it»  and  reooyer  the  colt  from  one 
claiming  under  the  owner  of  the  mare. 

Troteb.  Rogers  allowed  his  horse  to  go  to  Boleros  mare, 
with  the  understanding  that  if  a  colt  should  result,  it  should 
1)1  long  to  one  Pleasant  Blevins,  an  infant.  A  colt  was  bom, 
4iU(l  defendant  below,  UcOartj,  purchased  it  and  the  mare  from 
Buler.  BlcTins,  by  his  next  friend,  brought  this  action  against 
McCarty  to  recoTer  the  colt  Yerdiot  for  Blerins.  Defendant 
moved  for  a  new  trial,  which  was  overruled. 

</.  A.  McKinney,  for  the  plaintiff  in  error. 

R,  J.  MoExnney,  contra. 

By  Court,  Oatbon,  0.  J.  It  is  insisted,  that  no  title  Tested 
by  the  contract  between  Bogers  and  Buler,  no  oolt  then  being 
in  existence;  that  no  right  can  be  communicated  to  property  of 
vrhich  the  baigainor  has  no  title  in  possession,  actually  or  po- 
tentially. This,  as  a  general  proposition,  is  true;  yet,  during 
the  time  of  gestation,  surely,  the  owner  of  a  female  domestic 
iiiiimal  has  a  potential  right  to  contract  for  the  sale  of  the  in- 
crease, to  vest  in  possession  of  the  bargainee,  when  parturition 
from  the  mother  takes  place.  The  growing  fleece  of  the  sheep, 
And  the  crop  of  fruit  or  grain  of  the  soil,  are  the  subjects  of 
«ule;  and  why  the  issues  and  profits  in  colts  or  lambs  should 
not  be,  it  is  difficult  to  apprehend.  In  horse-growing  districts, 
tiiares  of  distinguished  reputation  and  pedigree  are  constantly 
let  in  effect  to  breed  from,  the  owner  of  the  mare  agreeing  to 
take  so  much  for  the  cbance  of  the  colt  for  one  season,  he  re- 
taining in  his  possession  the  mare,  because  too  valuable  to  be 
trusted  with  another.  That  the  foal  in  such  cases,  when 
dropped,  is  the  property  of  the  hirer  of  the  mare,  has  never 
been  the  subject  of  doubt.  Had  Blevins  taken  the  mare  into 
|)OSBes6ion,  paying  so  much  per  annum  for  her  use  generally, 
then  he  would  have  been  authorized  to  use  her  as  a  brood  mare, 
and  to  retain  the  foal.  The  feeding  and  attention  by  the 
owner  could  make  no  difference;  it  was  generally  a  hiring. 


ft 
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On  this  foot  the  pIainti£F  is  entitled  to  recover.  Bogers 
hired  the  mare  for  Blevins  for  that  season  of  gestation,  for  her 
use  in  breeding;  he  was  to  use  her  in  this  particular  way;  still 
Blevins  is  entitled  to  the  increase  as  if  she  had  been  hired  for 
the  year  generally,  with  the  use  unrestricted. 

It  is  next  insisted,  no  consideration  passed  from  Blevins  to 
Baler  for  the  foal.  Bogers  agreed  to  give  what  Buler  agreed 
to  take.  The  consideration  was  valuable,  and  for  anything  ap- 
pearing, satisfactory  to  the  parties  at  the  time  the  contract  was 
made,  and  the  defendant  below  can  not  be  heard  to  call  in 
qaestion  its  adequacy  in  this  action  for  title.  Let  the  judg- 
ment be  aflbmed. 

Judgment  affirmed. 

Cited  in  RMmmr.  Denrnm^  8  Head,  807,  that  wh«re  two  penoos  make  a 
valid  oontnet  for  the  benefit  of  a  third,  the  latter  may  sue  upon  it  end 


Pabtib  to  Oqvtsaot. — ^A  third  person  for  whoee  benefit  or  in  whoee  in- 
tenet  a  oontnet  is  mede^  mey  sue  thereon,  though  not  »  party  theretot 
Sdumtrhofn  t.  VamderK^idm^  8  Am.  Deo.  80i»  and  note;  Smiik  t.  Ktmptr^ 
6  Id.  706;  ArwM  t.  Xymoa,  9  Id.  IM5  Marignjf  t.  HmHy^  15  Id.  172. 


Ball  v.  SrAisnuBT. 

(STnasBB^lM.] 
nnxiB  nr  Baitk  Kom  is  Valid  it  vo  OBJXonoH  is  made  on  that  aoooonl 

at  the  time,  bat  the  only  objection  to  receiving  the  notes  is  |ftaced  npon 

the  gnrand  that  a  larger  snm  is  due. 
Pailubb  or  A  CRXDrroB  to  RBDSLiyxR  Pbopebtt  pledged  to  him  to  secnze 

the  payment  of  a  debt»  npon  a  tender  of  the  amount  due,  renders  him 

liable  in  trover,  for  the  full  value  of  the  property  pledged,  without  any 

deduction  for  his  debt. 

Tboysb  for  a  horse.  Stanley  advanced  to  Ball  and  paid  for 
him  several  Bums  of  money,  for  the  security  of  which  Ball 
pledged  to  him  the  horse  in  dispute.  Stanley  subsequently 
purchased  a  debt  of  thirty-seven  dollars  against  Ball,  but  with- 
I  ut  any  understanding  that  the  horse  was  to  secure  its  repay- 
ment. Ball  tendered  in  bank  notes  the  whole  amount  originally 
due,  and  demanded  the  horse,  which  Stanley  refused  to  re- 
deliver, because  he  said  he  was  entitled  to  a  larger  sum.  The 
court  charged  the  jury  that  the  tender  in  bank  notes  was  not 
good,  though  no  objection  was  made  on  that  account,  and  that 
d  the  jury  should  find  for  plaintiff,  it  should  only  be  for  the 
^ITtrvnce  between  the  sum  due  defendant  and  the  value  of  the 
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hozse,  iimmnnch  as  plaintiff  had  vetainad  the  moacj  tendared. 
Verdict  and  judgment  lor  defendant. 

E.  •/.  McKinney^  for  the  plaintiff  in  error. 

c/1  A.  McKinney  and  J,  WHHams^  amira. 

By  CouBT,  Qbxkh,  J.  Whether  a  tender  in  bank  notes  will 
be  good  or  not»  muat  depend  upon  the  oondact  of  the  party  to 
whom  the  money  may  be  offered.  If  a  tender  be  spoken  of, 
ftnd  the  creditor  utterly  refuse  to  reofeive  the  money  at  all,  in 
such  case  no  money  need  be  prodaoed,  because  the  creditor,  by 
expressly  refusing  to  receive  the  money,  waives  the  necessitx 
of  its  offer,  which  in  such  case  would  be  a  useless  formaliiy : 
Noiris'  Peake,  432.  Upon  the  same  reason,  the  tender  of  bank 
notes,  when  no  objection  is  made  on  that  account,  but  the  ob- 
jection to  receive  it  is  placed  solely  on  the  ground  that  more  is 
due,  the  creditor  can  not  afterward  object  that  bank  notes  had 
been  tendered;  for  that  objection  would  be  to  the  formality  of 
the  tender,  which  he  had  waived  by  putting  his  objection  on 
another  ground,  and  insisting  that  a  laiger  sum  than  thai 
offered  was  dae.  The  tender,  by  Ball,  having  been  made  to 
the  full  amount  for  which  the  horse  was  originally  pledged, 
and  no  agreement  being  proved  that  the  horse  should  remain 
in  pledge  for  the  thirty-seven  dollar  debt  purchased  by  Stanley 
of  Fain,  it  was  a  good  tender,  though  made  in  bank  notes, 
because  Stanley  did  not  object  on  that  account,  but  on  account 
that  more  was  due.    Norris'  Peake,  432;  4  Esp.  267 ;  3  T.  R  664. 

As  to  the  question  of  damages,  the  court  erred  in  its  charge. 

If  a  creditor  refuse  to  deliver  the  property  pawned  for  the 
security  of  his  debt,  on  tender  of  the  amount  due,  and  the 
property  being  demanded,  his  special  property  then  ceases, 
and  he  becomes  a  wrong-doer;  is  guilty  of  conversion  to  his 
own  use,  for  which  the  action  of  trover  lies:  6  Bao.  Abr.  263, 
Trover,  D;  Cro.  Jac.  244;  2  Kent  Com.  450.  The  tender 
places  the  parties  in  relation  to  the  property  pawned,  as  though 
payment  of  the  debt  had  been  made.  He  had  no  longer  any 
lien  on  him  [it]  for  the  money,  but  the  parties  stood  in  the 
same  relation  as  though  no  pledge  had  ever  been  been  made, 
and  Stanley  had  acquired  the  horse  by  a  wrongful  act.  The 
consequence  must  be,  that  although  Stanley's  debt  remains, 
for  which  he  has  a  right  of  action  against  Ball,  yet  Ball  has  a 
right  of  action  for  his  horse,  as  though  he  were  not  the  debtor 
of  Stanley,  and  consequently  must  recover  full  damages. 

The  judgment  must  be  reversed,  and  tlfe  cause  remanded  to 
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the  ciicoii  oonri  of  Hawkins  county,  for  another  trial  to  be  had 
therein^  when  the  law  will  be  chari^ed  as  laid  down  in  this 
opinion. 
Judgment  leyeised. 


IWider  in  buik  notes  ii  good*  if  no  objection  is  made  on  that  aoooontt 
CMleyT.  Weeks,  lOTerx.  142,  and  McDoweU  ▼.  Keller,  4  Ck>Idw.  266,  both 
citing  prinoipal  case.    See  Caueey  ▼.  Fatetf,  S  Humph.  608. 

Tbtdkr. — To  make  a  tender  of  money  valid,  it  is  neoeesary  that  the  money 
be  prodnced  and  ofiered  nnoonditionaUy:  SmUk  ▼.  NeviU,  12  Am.  Dec  571; 
Barney  ▼.  BIimm,  Id.  700,  note;  Broum  y.  GUmore,  22  Id.  223;  Sargent  v. 
Oraham,  Id.  469.  See  Bamey  y.  Bliss,  12  Id.  700,  note,  as  to  the  essentials 
of  a  valid  tender  of  personalty  other  than  money.  Property  tendered  most 
hm  separated  and  be  capable  of  identification:  Barney  v.  Bliss,  12  Id.  700, 
note;  Barnes  t.  Orakam,  15  Id.  394.  As  to  place  and  time  of  tender,  see 
BaUt  T.  Baies^  Id.  573.  In  making  a  tender  of  money,  an  o£fer  of  less  tnan 
ia  doa  is  insufficient:  Saunders  ▼.  Frosi,  10  Id.  394;  Fridge  t.  State,  20  Id. 
463.  When  ezcosed:  Borden  ▼.  Borden,  4  Id.  32;  Hampton  ▼•  Speekenc^le^ 
11  Id.  704. 


Gage  v.  Foster. 

(S  Taaasa,  96U 

Wkkbb  ah  Aanaa  is  Bbouort  in  the  name  of  one  penon  for  the  benefit 
of  another,  if  manthoriaed,  the  proper  practice  to  obtain  a  <^Mmiaaa| 
tiMTBof  is  by  affidavit  of  the  defendani'shcwing  that  fact,  and  a  rule  on 
the  plaintiifto  show  cause  why  ii  shoold  not  be  dismissed. 

A  BoBxrr  a  Liablb  to  his  Co-subbtt  who  has  paid  the  whole  debt»  for  a 
moiety  thereof,  without  demand,  the  principal  being  insolvent. 

AsBUMPMiT  brought  against  Cage,  the  executor  of  Barkly,  hj 
Foster,  for  the  use  of  Bowman.  Yerdict  was  returned  for 
Foster.    The  facts  are  stated  in  the  opinion. 

Wm.  A.  Wade,  for  the  defendant  in  error. 

Ho  counsel,  contra. 

By  Court,  Catbon,  O.  J.  Foster  and  Barklj  were  the  sureties 
of  Barklj  and  Foster,  merchants,  to  a  sealed  note  for  three 
hundred  and  fifteen  dollars,  payable  to  Samuel  Owena  When 
the  note  fell  due,  Foster  paid  it,  and  suit  was  brought  for  Bow- 
man's use,  in  assumpsit,  against  Cage,  as  executor  of  Barkly, 
the  co-surety. 

1.  It  was  submitted  to  the  jury,  on  proof  of  the  facts,  whether 
Bowman  was  entitled  to  sae  for  his  own  use  in  Foster's  name. 
^e  jury  found  he  was.  This  was  a  mistaken  course  of  prac- 
tice. If  Bowman  brought  the  suit  in  Foster's  name,  without 
l^s  authority,  then  the  defendant  might  have  stated  the  fact 
oit  afildsTit,  and  haTC  had  a  rule  on  the  plaintiff  to  show  cause 
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why  the  suit  should  not  be  dismiasecL  If  no  anthoritj  was  pzo< 
duced  from  Foster,  then  Bowman  would  have  been  in  contempt 
for  abusing  the  process  of  the  court,  and  the  suit  would  have 
beeu  dismissed.  So  it  is  in  case  an  attorney  brings  a  suit  at  the 
request  of  one  who  sues  in  the  name  of  another;  and  so  this 
court  has  twice  holden.  The  fact  whether  Bowman  had  the 
authority  to  bring  the  suit  in  Foster's  name,  was  not  in  issue, 
and  no  proof  before  the  jury  ought  to  have  been  heard  touch- 
ing the  point.    No  harm,  however,  resulted  from  it. 

2.  Can  a  surety  who  has  paid  the  debt  of  his  principal,  main- 
tain assumpsit  against  his  co-surety  for  his  proportion  of  the 
amount;  and  this  without  demanding  payment  of  the  co-surety  } 

The  declaration  alleges  a  general  request,  and  promise  to 
pay.  The  general  issue  was  pleaded,  and  found  for  the  plaint- 
iff. The  plaintiff  was  not  bound  to  prove  more  than  he  had 
alleged.  But  aside  from  this,  it  is  believe  J  no  spedal  request 
wa.s  necessary  to  authorize  the  co-surety  to  recover  the  moiety 
from  Barkly,  or  his  executor,  the  principals  being  insolvent. 
Barkly  and  Foster  were  jointly  bound  to  pay  Owen  when  the 
liote  became  due,  of  course  in  equal  proportions.  For  either 
to  withhold  payment,  was  a  violation  of  the  laws  of  the  land, 
as  it  affected  Owen,  the  obligee,  and  contrary  to  good  morals. 
To  Owen,  either  Barkly  or  Foster  was  bound  for  the  whole, 
aud  as  a  punctual  and  honest  man,  it  was  the  duty  of  Foster  to 
pay  the  day  the  note  fell  due.  On  doing  so,  he  paid  one 
moiety  for  Barkly,  and  could  well  sue  him  for  money  paid 
lo  Lis  use.  This  is  clear  on  principle,  and  on  authority,  where 
the  principal  debtor  is  insolvent.  How  it  is  when  he  is  solvent, 
it  is  not  necessary  in  this  case  to  inquire:  2  Com.  on  Con.  187; 
17  Mass.  464.  The  act  of  1801,  c.  15,  maintains  the  same  prin- 
ciple of  liability,  and  provides  a  summary  remedy  where  judg- 
ment is  had  by  the  obligee  against  the  surety,  permitting  him 
to  recover  over  against  the  principal  without  having  paid.  The 
act  of  1809,  c.  69,  extends  the  principle,  and  gives  the  remedy 
by  motion  to  surety  against  co-surety.  We  think  the  verdict 
was  correct,  and  order  the  judgment  to  be  affirmed. 

Jud<rmeut  affirmed. 


Cited  in  IVrigfU  v.  McLemore,  10  Yorg.  234. 

Contribution  amoxo  Sureties. — ^Eight  to^  does  not  arise  £rom  any  oon- 
tract  between  them,  bat  from  the  principle  that  equality  ia  equity:  Moort  v. 
Moore,  15  Am.  Dec.  523.  When  oompellable:  Buttowh  v.  Carue^  AtlmiHi$» 
initoTM,  1  Id.  677;  McCormack  v.  ObannoVf  5  Id.  609;  WaUrif  lUp.  v.  i?«/e^« 
Adm*r,  18  Id.  302.  May  be  sought  in  an  action  at  law  by  aorety  who  haa  paid 
the  debt:  Ilendergon  v.  McDi^fef.,  20  Itl.  557. 
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DuBHAM  V.  Price. 

[S  TxBon,  800.] 
PM»v  ov  NonoK  TO  an  Ivdobseb,  of  the  failure  of  the  maker  of  a  note  to 
pay  it|  la  nnneceflaary,  if  he  haa  receiyed  indemnity  from  the  maker,  or 
liaa  promised  to  pay  the  note  with  foil  knowledge  that  no  demand  haa 
been  made  of  the  maker,  and  no  notice  given  to  him  of  the  diahonor. 

Pncs  was  the  holder  of  a  note  indorsed  by  Durham  for  ibe 
accommodation  of  the  maker.  No  demand  was  made  on  the 
maker,  nor  notice  given  to  Durham.  At  the  trial,  evidence  was 
introduced  to  show  that  the  maker  had  placed  in  the  Lands  of 
Durham  property  sufficient  to  indemnify  him  against  the  in- 
dorsement, and  that  he  had  promised  to  pay  the  note.  The 
%-ouri  charged  the  jury  that  if  Durham  had  received  full  indem- 
nity from  the  maker  of  tbe  note,  or  had  promised  to  pay  the 
note  with  knowledge  that  no  demand  had  been  made  on  the 
maker,  and  no  notice  given  to  him,  they  should  find  for  plaint- 
iff, but  if  not,  and  due  demand  and  notice  had  not  been  made 
and  given,  they  should  find  for  defendant.  Yerdict  for  plaint- 
iff, Irnce. 

By  Court,  Pbgk,  J.  On  the  authority  of  the  case  of  Hopkins 
V.  Liswdl^  12  Mass.  52,  and  tbe  cases  cited  in  Chitty  on  Bills, 
604,  we  affirm  the  judgment.  The  indemnity  taken  being  an 
ample  security  to  the  whole  amount,  or  the  express  promise  to 
pay,  is  sufficient  to  dispense  with  proof  of  notice.  The  facts 
whether  the  indemnity  was  sufficient,  or  the  promise  made,  were 
for  the  jury;  with  these  facts  we  have  nothing  to  do  further  than 
to  see  if  they  were  properly  submitted  by  tbe  court  and  fouiul 
by  the  jury.  It  would  neem  by  the  record,  that  ibe  defendant 
below  has  been  permitted  to  demur  and  i)lead  to  tbo  whole 
declaration.  On  argument  of  the  demurrer,  he  was  met  by  tbe 
facts  well  laid  in  tbe  declaration.  On  trial  of  tbe  issue,  the  jury 
faund  against  him.  The  charge  of  tbe  court  is  supported  by 
the  authorities.  The  case  cited  in  1  Yerg.  199,  is  not  iu  the 
way;  this  case  is  consistent  with  it. 

Judfrment  affirmed. 


See  ;9iPon  v.  Hodges,  3  Heed,  251,  and  Ford  y.  JkUlam,  3  Ooldw.  67,  aa  to 
what  amoanta  to  a  waiver  of  demand  and  notiee. 

Noncx  TO  IxnoBSKR,  Whxx  Excused:  MeLatMhan  v,  Brandon^  14  Am. 
Dee.  188;  L^gwell  v.  WhUe,  1  Id.  97.  Whether  excnaed  by  inaolveacy  ol 
maker,  aee  Clair  v.  Barr,  12  Id.  391,  and  note. 
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HatiKY  v.  Rowan. 


[5TnaBi,80L] 
Dnnnni  kat  bb  Macrtainsd  agunrt  »  pencm  who  hM  parted  witii  tht 
pooseMiooof  the  proparty  sued  lor  before  demand  and  aetioa  broqghtb 

Detinux.  Plea,  non  deUnet.  Yerdiot  and  judgment  for 
Bowan,  the  plaintiff  in  the  court  below.  The  facts  are  stated 
in  the  opinion. 

By  Coarty  Pegs,  J.  The  plaintiff,  Itowan,  had  loaned  the 
mule  to  Henry  Bowan  to  make  a  crop;  he  disposed  of  it  to 
Haley.  Demand  was  made  of  Haley,  and  this  action  brought. 
The  question  raised  is,  whether  the  action  of  detinue  will  lie 
when  the  defendant  had  parted  with  the  possession  before  de- 
mand and  suit  brought.  The  court  charged  in  the  affirmative 
of  the  proposition.  On  examination  of  authorities,  we  are  of 
opinion  the  charge  was  right:  1  Ohit.  PI.  120,  121,  tit.  De- 
tinue; 1  Wash.  12;  Cam.  &  N.  464;  1  Hayw.  12;  8  Stark.  Et. 
493. 

Judgment  affirmed. 

Cited  in  iTiaifar  T.  iSSBaisr,  7  Tac|^  UL 


Offiosb  v»  Young. 


(«.TtaaBB.a3a] 
LaoxsLAxiva  Act  which  Autpobizb  a  Psbsoh  named  to  |ijaeuute  a  pai^ 

tionlar  soit,  the  plaintiff  having  died  withoat  taking  put  lettera  of  ad- 
ministration on  the  estate  of  the  deoeaaed,  impaira  veated  xi^^ti^  and  is 
repugnant  to  the  constitution,  and  Toid. 

DuBiKO  the  pendency  of  an  action  of  assumpsit  brought  by 
Peter  Elrod  against  B.  Officer,  Elrod  died.  At  the  February 
term,  1832,  the  action  was  revived  in  the  name  of  Toung, 
under  the  authority  of  an  act  of  the  legislature,  which  provided 
"  that  James  Young,  of  White  county,  be  and  he  is  hereby  au- 
thorized to  prosecute  a  suit  now  pending  in  the  circuit  court  of 
White  county  in  the  name  of  Peter  Elrod  against  Robert  Officer, 
without  taking  out  letters  of  administration  upon  the  estate  of 
said  Elrod,  deceased."  No  letters  of  administration  weie  taken 
out  by  Young  on  Elrod's  estate,  but  he  was  permitted  to  prose* 
cute  the  action  by  virtue  of  such  act.  Verdict  and  judgment 
for  plaintiff.  Motions  for  a  new  trial  and  in  azzest  of  judgment 
were  overruled. 
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B7  Oourt,  PaoKy  J.  It  is  insisted^  the  act  of  assembly  is  an< 
eonsiitational.  The  law,  as  it  exists,  at  the  time  of  the  death 
(xf  a  member  of  sodely,  fixes  the  rights  of  parties;  these  rights 
ahould  be  uniform;  laches  or  accident  may  be  the  cause  of  the 
loss  of  a  right  which  one  more  vigilant  might  save.  This  does 
not  arise  from  defect  of  law;  but  it  may  arise  from  the  neglect 
or  misfortune  of  one  claiming  the  benefit  of  it.  It  should  be 
the  business  of  the  judge  to  see  that  the  scales  of  justice  be 
belli  with  an  even  hand.  An  interference  with  the  uniform  ad«» 
ministration  of  justice,  directing  that  administration  aside  from 
Qniformity,  so  as  to  give  to  one  man  rights  which  must  be  de- 
nied to  another,  would  at  once  be  subversive  of  the  liberty  and 
security  guaranteed  by  the  constitution.  This  would  be  em- 
phatically the  case,  if  any  power  but  the  court  was  permitted  to 
direct  at  pleasure  the  rule  and  measure  of  justice,  in  specified 
eases.  Who  would  be  safe  if  the  legislature  were  permitted  to 
dictate  the  decision  of  causes  pending?  What  would  be  the 
use  of  courts  under  such  a  state  of  things?  They  would  be 
mere  instruments  in  the  hands  of  others;  and  all  their  powers 
and  usefulness  would  be  paralyzed.  They  might  make  records 
and  issue  process;  but  the  mind  and  independence  would  be 
gone,  and  with  these  would  also  go  responsibility;  for  if  the 
agent  be  not  free  to  act,  there  should  not  be  accountability; 
hence  arises  the  great  necessity  of  courts  looking  to  their  own 
constitutional  rights  and  powers,  and  firmly  disregarding  all 
ftttempts  at  innovation  upon  them.  Admit  the  principle  that 
the  l^slature  at  pleasure  can  take  from  or  add  parties  in  causes 
pending,  and  how  can  the  court  look  forward  to  results?  The 
obligation  of  the  judge, ''  that  he  will  do  equal  law  and  right 
to  all  persons;"  that  he  will  delay  no  one  of  common  right,  by 
reason  of  any  command  from  any  person  or  persons  in  author- 
ity, or  for  other  cause  whatever;  but  that  he  will  faithfully, 
truly,  and  justly,  do  equal  and  impartial  justice  to  individuals 
and  the  public,  are  the  great  and  mighty  barriers  to  all  eo- 
eroachment  upon  that  administration  of  justice,  which  puts 
citizen  upon  an  equal  footing  with  citizen.  Who,  on  the  death 
of  Elrod,  became  instantly  interested  in  the  subject-matter 
litigated  in  this  suit?  The  widow,  the  heirs,  and  creditors  of 
the  deceased,  had  a  direct  interest;  an  interest  which  a  law, 
uniform  in  its  operation,  fixed*  and  established.  To  settle  the 
interests  of  all,  needed  no  legislation.  The  way  was  plain,  and 
it  was  for  the  court  to  see  that  it  was  properly  pursued. 

What  is  the  attempt  made?     To  disregard  the  rules  which 


270  Lewis  v.  Claibobne.  [Tenn. 

were  general;  make  an  excepted  case  of  the  present;  eubetiiate 
a  person  not  known  to  the  law  of  tbe  land,  and  permit  Lim 
without  responsibility  to  stand  in  the  place  of  Peter  Elrod,  and 
prosecute  the  suit.  It  is  asked,  what  section  of  the  constitu- 
tion has  been  violated  by  the  act  in  question  ?  It  is  answer 
etiough  to  say,  that  the  act  takes  away  from  some  their  vested 
lights,  and  gives  them  to  others;  changes  the  nature  of  obliga- 
tions, and  dispenses  with  the  liabilities  which  all  others  iu  sim- 
ilar situations  would  lie  under.  There  is  no  aspect  in  which  it 
can  be  viewed,  that  does  not  present  a  strange  anomaly,  alike 
conflicting  with  the  sworn  duty  of  the  judge,  the  vested  righta 
of  persons,  and  tbe  constitution.  What  is  the  difference  be- 
tween such  a  course,  and  appointing  a  judge  over  the  head  of 
the  legitimate  and  constitutional  one,  io  decide  the  caoset 
None  can  be  perceived  in  principle;  though,  in  fact,  the  oonse* 
quences,  in  the  case  before  us,  may  be  the  most  injurious  and 
fatal  to  rights.  The  act  in  question  being  repugnant  to  the 
constitution,  gave  to  Toung  no  authority  to  prosecute  this  suit. 
The  judgment  is  therefore  reversed. 
Judgment  reversed. 

Cited  with  approval  in  J<nM^  Heir§  v.  Perry,  10  Yeig.  SO;  BmU  v.  Stak, 
8  Humph.  492;  Majfor  v.  Darmon,  3  Sneed,  122;  and  Mayor  v.  AUktop,  S 
Coldw.  6S0. 
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DsvisB  OF  LAinM  TO  THB  SuBviviNO  Dauohtbbs  of  the  tesfestor,  and  if  tttlMt 
"die  withoat  iMae,"  to  '*be  divided  between  the  sorviving  onea,**  it 
good,  the  latter  words  reatrioting  the  *"*^«T**g  of  the  deviee,  to  a  dyiqg 
without  issne  then  living: 

Limitation  ov  ak  ESstats  to  Divtsrent  Persons^  and  npon  the  death  of 
either  without  issne,  to  the  sonrivora,  an  interest  which  has  onoe  sur- 
vived, vests  absolutely  and  passes  subsequently  by  the  laws  of  desoent^ 
and  not  by  the  wilL 

Undkb  Statutes  1784,  C  22,  Ssa  S,  and  1796,  C.  14,  Smx  1,  nephews  and 
nieoes  of  a  deceased  person,  being  his  only  heirs,  take  per  eiirpe$,  not  per 
capita. 

This  case  depended  wholly  upon  the  construction  of  the  will 
of  William  T.  Lewis.  That  portion  of  it  under  which  plaiutifl 
and  the  defendants  claimed  is  stated  in  the  opinion.  At  his 
death,  Lewis  left  surviving  him  four  daughters,  one  of  whom 
was  then  married,  and  the  remaining  three  married  after  his 
death.      Shortly  after  his  death,  his  daughter,  Mrs.  Balch,  died 
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withoat  issae;  about  two  years  after  her  death,  Mrs.  Eaton,  an- 
other daoghter,  died  without  issue;  subsequently  to  Mrs.  Ea- 
ton's death,  Mrs.  Lewis,  another  daughter,  died,  leaving  a 
daughter;  and  about  six  years  after  Mrs.  Lewis'  death,  Char- 
lotte, the  remaining  daughter,  died.  Lewis  had  a  fifth  daughter, 
who  died  prior  to  his  death,  leaving  four  children,  two  sons 
and  two  daughters.  These  children  and  the  daughter  of  Mrs. 
Lfewis  were  the  only  heirs  of  Charlotte. 

Hatwood,  J.,  delivered  the  opinion  of  himself  and  of 
Whttb,  J. 

William  T.  Lewis  made  his  last  will  and  testament  and 
died.  In  it  were  the  following  devises:  "Also  my  will  is, 
that  all  the  remaining  part  of  my  lands  not  sold  or  otherwise 
disposed  of,  be  equally  divided  between  my  surviving  daugh- 
ters. 

"  It  is  my  will  that  shall  either  of  my  daughters  be  dead,  or 
die  without  issue,  that  the  before-mentioned  lands  shall  be  di- 
vided between  the  surviving  ones." 

Charlotte,  one  of  the  four  daughters,  died,  leaving  the 
daughter  of  one  of  the  four  deceased,  and  four  children  of 
another  sister  deceased,  who  was  not  one  of  the  four,  all  liv- 
ing. And  the  question  is,  in  what  proportions  do  the  lands 
descend  to  them,  which  she  took  under  these  devises?  The 
only  daughter  of  the  one  claims  the  one  half,  as  standing  in 
the  place  of  her  deceased  mother;  whereas  the  children  of  the 
other  say  that  she  is  entitled  only  as  next  of  kin  to  one  fifth  of 
the  whole.  And  a  question  is  also  made,  whether  a  limitation 
over  to  the  surviving  daughters  is  not  void;  for  if  so,  then  the 
mother  of  the  four  defendants,  being  not  one  of  the  four  de- 
visees, will  take,  on  the  death  of  each  of  the  four,  a  share  with 
tlK»  survivors,  or  if  dead,  her  children  will  take  it.  That  is  to 
say,  on  the  death  of  the  first  of  the  four,  one  fourth  part,  and 
so  on  the  death  of  the  second  of  them,  one  third  part,  and  so 
on. 

If  we  It  8k  what  was  the  meaning  of  the  testator,  all  mankind 
will  give  the  same  answer.  It  was,  that  if  one  of  the  four 
should  die,  without  issue  living  at  her  death,  that  her  share 
should  go  to  the  survivors. 

It  is  said  the  law  will  not  suffer  this  intent  to  take  effect,  be- 
eause  iu  England,  "die  without  issue"  can  not  make  a  fee,  for 
that  would  be  alienable  instanier^  and  disapi>oint  the  issue; 
whereas  the  iuteut  was,  that  it  should  go  to  the  issue;  which 
oo  otherwise  can  be  effected  than  by  construing  these  words  to 
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be  an  estate  in  tail,  which  will  descend  to  the  hein  of  the  body, 
or  issue.    Therefore,  it  is  said,  that  by  this  limitation,   the 
devisees  took  estates  tail  with  cross-remainders,  which,  bj  the 
act  of  1784,  c.  22,  sec.  5,  are  concerted  into  fees  simple.     To 
this  we  answer,  that  by  the  law  of  England,  a  devise  to  B.,  O., 
and  D.,  and  if  any  of  them  die  without  issue,  then  over  to  tho 
surviTors,  would  be  an  esiftte  tail  with  remainder  over:  9  Easi, 
385.    Nevertheless,  if  it  were  added  as  here,  ''equally  to  be 
divided  amongst  the  survivors/'  the  limitation  over  to  the  sur- 
vivors would  be  a  good  executory  devise.    First,  by  the  wozds, 
"  to  be  divided  amongst  the  survivors,"  for  here  is  plainly  con- 
templated an  act  to  be  done  in  the  life-time  of  the  survivoTs; 
which  shows  the  meaning  of  the  devisor  to  be,  that  the  failoro 
of  issue  shall  be  in  the  life-time  of  the  survivors.    If  it  wero 
to  the  survivors  for  life,  the  words  "  die  without  issue"  would 
be  restored  to  their  natural  meaning.    If  it  were  to  be  divided 
in  their  life-time,  it  would  be  equaUy  restrictive.    And  are  not 
the  words  "to  be  divided  amongst  them"  equally  restrictive t 
Can  the  lands  be  divided  amongst  them  after  their  death  ?    In 
3  Brown  Oh.  81,  82,  these  words  were  deemed  restziotive,  and 
supported  the  executory  devise. 

The  rule  is  correctly  laid  down  in  Feame,  872,  namely,  thai 
the  words  "die  without  issue,"  import  an  indefinite  failure,  but 
that  such  words  may  be  confined  to  a  dying  without  issue  then 
living,  by  any  clause  or  circumstance  which  can  indicate  or  im- 
ply such  intention.  One  of  which  circumstances,  in  our  opinion, 
is,  that  the  estate,  limited  over  to  the  survivors,  is  to  be  divided 
amongst  them:  Feame,  869;  Wilmot,  298,  a  similar  case.  And 
we  think,  furthermore,  that  if  the  words  were  **  to  the  sur- 
vivors," without  the  additional  words  "  to  be  divided  amongst 
them,"  that  this  also  would  be  a  restrictive  circumstance.  With 
respect  to  personalty,  it  was  so  considered  in  NichoUs  v.  Skinner, 
Prec.  Oil.  528;  JVic/iofe  v.  Hooper,  1  P.  Wms.  199;  Hughe%  v. 
Sayer,  1  Id.  534.  The  same  word,  "  survivors,"  assisted  the 
decision  in  another  case  (7  T.  B.  589);  and  in  the  case  of 
realty  was  decisive  in  making  the  restriction,  in  3  Johns. 
292  [Jackson  v.  Blanshan,  8  Am.  Dec.  485];  10  Id.  12;  11 
Id.  337,  838  [Jackaon  v.  Stoats,  6  Am.  Dec.  376];  and  in  16 
Id.  382  [Anderson  v.  Jackson,  8  Am.  Dec.  330].  In  this  state 
we  ought  to  adhere  to  these  decisions.  For  the  rule  is,  that 
in  order  to  efifectuate  the  intent  of  the  devisor,  it  shall  be  good 
by  way  of  executory  devise,  if  by  no  other  means  it  can  be: 
Com.  374,  375.    And  here,  if  it  be  not  construed  an  executoiy 
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\,  it  wiU  wholly  fail.  For  it  will  be  an  estate  tail  converted 
bj  the  act  of  1784,  c.  22,  into  a  fee,  and  the  remainder  be 
wholly  defeated;  ergo,  to  preserve  the  intent,  it  must  be  an  ex- 
ecutory devise  and  not  a  remainder.  Secondly,  we  ought  to 
mdhere  to  these  decisions,  because,  in  England,  ''die  without 
issue  "  makes  an  estate  tail  to  eflfectuate  the  intent  of  the  de- 
visor; for  otherwise  the  estate  would  be  a  fee,  and  instanter 
alienable  from  the  issue;  bat  being  an  estate  tail,  would  de* 
soend  to  them,  and  the  intent  was  that  it  should  go  to  them. 
But  here  it  can  not  go  to  them,  though  it  be  an  estate  tail  which 
the  law  instantly  converted  into  a  fee.  **  Die  without  issue,'' 
when  already  there  is  a  fee  without  these  words,  by  the  act  of 
1784,  c.  22,  sec.  14,  are  not,  in  this  state,  necessarily  words  of 
limitation,  as  in  England  they  are  to  answer  the  intent,  but  may 
be  taken  to  denote  a  future  event.  As  if  an  estate  be  given  to 
A.  and  his  heirs,  and  if  B.  die  without  issue,  then  to  0.  If  it 
be  asked  why,  in  the  case  of  personalty,  these  words  are  re- 
stiained  by  a  limitation  over  to  survivors,  but  in  realty  not,  the 
answer  is,  because  in  personalty  they  can  not  make  an  estate 
laQ,  there  being  no  sooh  estate  in  a  cJiattel.  Then,  if  there  be 
no  such  estate  in  the  realty  in  this  state  since  1784,  will  not 
the  word  '*  survivors"  be  restrictive  in  the  latter  case  as  well  as 
in  the  former?  The  New  York  decisions,  in  the  senate  and  in 
their  other  oourts,  are  exactly  suitable  to  our  circumstances,  and 
for  that  reason  ought  to  be  followed,  rather  than  the  British  de- 
cisions, for  which  there  is  good  reason  there,  but  none  here, 
owing  to  the  changes  made  in  our  own  law. 

Another  mistake  must  be  noticed.  A  limitation  over  to  sur- 
vivors, it  is  said,  was  never  insisted  on,  even  by  counsel,  as  re- 
strictive of  the  words,  "  die  without  issue."  If  this  were  cor- 
rect, it  would  go  far  to  show  that  such  limitation  is  not 
restrictive.  But  it  is  very  far  from  correct.  In  the  case  of 
personalty,  it  has  been  held  so  whenever  it  occurred,  as  the 
cases  already  cited  show.  In  the  case  of  realty,  the  distinction 
is,  if  the  limitation  to  survivors  be  for  life  expressly,  or  without 
superadded  words  of  inheritance,  which  is  an  estate  for  life, 
then  such  limitation  over  to  survivors  is  restrictive.  In  7  T.  B. 
589,  the  limitation  over  was  to  survivors,  without  any  words  super- 
added. And  Lord  Eenyon,  in  delivering  the  opinion  of  the 
court,  said:  *'  On  looking  through  the  whole  of  this  will,  we  have 
no  doubt  the  testator  meant  that  the  dying  without  issue  was 
eonfined  to  a  failure  of  issue  at  the  death  of  the  first  taker;  for 
the  persons  to  whom  it  was  given  were  then  in  existence,  and 
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life  estates  only  are  given  to  them."  In  1  East,  263,  Loid 
Kenjon  remarked  upon  this  decision, ''  that  the  limitation  over 
was  of  estates  for  life."  But  it  must  be  remarked  here,  for  the 
sake  of  strict  accuracy,  that  the  same  reason  can  not  weigh  in 
this  state;  for,  by  the  act  of  1784,  c.  22,  sec.  14,  the  same  lim- 
itation over  to  survivors,  would  be  an  estate  in  fee,  and  not  an 
estate  for  life.  At  the  same  time,  however,  that  in  this  point  of 
view  the  clause  operates  against  the  survivors;  yet,  considering 
that  by  section  fifth,  there  can  not  be  an  estate  tail  here,  and 
that  the  estates  of  less  dignity,  contemplated  by  the  act  of 
1784,  c.  22,  sec.  14,  must  of  necessity  be  estates  for  lives  or 
years;  there  is  another  reason,  equally  forcible,  which  preserves 
the  limitation  over  to  the  survivors,  upon  the  same  principle 
that  in  personalty  it  is  so  preserved,  namely,  that  there  being  at 
the  date  of  this  will  no  such  estate  as  an  estate  in  tail,  these  words, 
''die  without  issue,"  following  a  fee,  are  not  words  of  limitation, 
cutting  it  down  to  an  estate  tail,  but,  as  in  the  case  of  personalty, 
are  words  of  contingency,  which  are  restrained  by  a  limitation 
over  to  survivors,  to  a  life  or  lives  in  being.  And  upon  .the 
whole  clause  taken  together,  the  result  is  the  same  as  it  was  in 
the  English  law,  before  the  act  of  1784,  that  a  limitation  over 
to  survivors  is  restrictive.  These  mistakes  would  not  have  been 
noticed,  but  for  the  indispensable  purpose  of  showing  what  the 
law  really  is,  and  of  administering  it,  as  it  really  is,  to  the  par- 
ties in  this  cause;  and  only  such  of  them  are  mentioned  as  could 
not  bo  passed  by. 

We  next  come  to  the  act  of  descents.  Under  that,  the  ques- 
tion is,  do  the  nephews  and  nieces  take  per  capita  or  per  stirpes  f 
Our  opinion  is,  that  they  take  per  stirpes.  Take  the  act  of 
descents  upon  its  own  grounds,  unincumbered  with  any  other 
act,  the  proviso  in  the  case  of  lineal  descents  is,  "  that  if  any 
child  shall  have  died  in  the  life-time  of  the  parent,  his  or  her 
lineal  descendants  shall  be  held  to  represent  him,  and  shall 
stand  in  the  same  place,"  etc.  Does  this  authorize  any  othei 
representation  than  that  of  the  child  of  the  intestate  ?  If  not, 
the  son  alone  is  to  be  in  jure  propHo^  and  his  descendants  by 
representation  are  as  standing  in  his  place,  and  none  of  them 
injure  propria.  It  must  be  as  next  of  kin,  and  that  character 
is  not  mentioned  in  the  clause  in  question. 

When  we  come  to  collateral  desceots,  the  case  is  the  same, 
for  the  descent  is  to  be  to  brothers  and  sisters,  provided  that 
if  any  brother  or  sister  shall  have  died  in  the  life-time  of  the  in* 
testate,  leaving  issue,  such  issue  shall  represent  their  deceased 
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parent,  etc.  When  the  descendants  of  brothers  and  sisters  are 
to  take  by  representation,  shall  we  arbitrarily  say  that  they 
take  as  next  of  kin  ?  It  is  impossible  to  maintain  any  such 
position  without  going  in  direct  contravention  of  the  act. 

To  the  argument  to  support  the  division  j>er  capita,  that  un- 
der the  act  of  distributions  nephews  and  nieces  take  per  capiia, 
the  answer  is,  that  the  act  of  distributions  divides  it.  In  the 
case  of  collaterals,  it  says,  if  no  child,  then  to  the  next  of 
kindred  in  equal  degree,  etc.,  and  nephews  and  nieces,  their 
parents  being  dead,  are  the  next  of  kin.  Does  it  follow,  be- 
cause they  take  as  next  of  kin,  that  those  who  are  to  take  by 
representation  shall  take  as  next  of  kin  too?  If  to  take  by  rep-, 
resentation  and  to  take  as  next  of  kin  be  the  same  thing,  then 
the  argument  is  sound,  but  otherwise  it  is  pre-eminently  in« 
correct. 

Another  argument  perfectly  incorrect,  [in  accord]  with  the 
former,  is,  that  the  descendants  of  brothers,  who  take  by 
representation,  are  to  be  governed  by  the  same  rule  as  descend- 
ants of  the  son  who  take  by  representation.  This  position  is 
most  undoubtedly  correct.  But  then  the  argument  proceeds, 
and  in  the  case  of  lineals  says,  the  act  of  distribution,  which  is 
worded  as  is  the  act  of  descents  concerning  lineals,  says  the 
grandsons  take  per  capita^  their  fathers  bein^  dead;  ergo,  the 
sons  and  grandsons  of  brothers,  under  the  act  of  descents,  take 
per  capita  when  the  parents  are  all  dead.  The  inference  here 
also  is  correct^  if  the  premises  be  true;  but  most  unfortunately 
for  the  argument,  the  premises  are  not  true.  The  authority 
relied  upon  in  support  of  them  is  Tol.  295.  If  A.,  says  he, 
have  three  children,  B.,  0.,  and  D.,  and  they  all  die,  B.  having 
two  children,  C.  three,  and  D.  four,  they  take  as  next  of  kin 
per  capita,  and  he  cites  in  the  margin  a  string  of  cases,  all  of 
which  have  been  carefully  examined,  and  they  are  all  cases  of 
collateral  succession,  and  of  course  can  not  be  nny  authority 
for  the  position  he  has  taken,  which  is  neither  supported  by  the 
statute,  nor  any  one  adjudged  case  to  be  found.  There  is  no 
case  to  show  that  he  who  takes  by  representation  takes  as  next 
of  kin,  and  no  one  ever  took  as  next  of  kin,  unless  the  statute 
directed  that  the  next  of  kin  should  take.  There  can  not  be  a 
clearer  position  than  this,  that  he  who  takes  by  representation 
takes  as  standing  in  the  place  of  the  person  represented. 

When  the  first  of  the  four  devisees  died  without  issue,  hef 
fourth  part  or  share  went  by  the  will  in  thirds  to  the  survivors, 
one  third  to  each.     And  when  the  second  sister  died,  that  third 
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being  no  longer  under  the  direction  of  the  will,  descended  in 
thirds  to  the  two  of  the  four  surviYors,  and  the  children  of  Mrs. 
Claiborne,  the  said  children  in  right  of  their  mother  taking  one 
third;  bat  this  point  is  not  now  before  us  for  decision,  and  must 
be  settled  by  an  ejectment  brought  for  the  purpose.  The  real 
estate  of  Mrs.  Baker,  formerly  Charlotte  Lewis,  now  deceased, 
must  be  divided,  one  half  to  the  daughter  of  Mrs.  Lewis,  de- 
ceased,  one  half  to  the  children  of  Mrs.  Claiborne,  in  equal 
proportions,  subject  as  to  the  one  third  of  the  one  fourth  which 
came  on  the  death  of  the  first  sister  who  died,  to  be  divided  into 
three  parts,  and  one  of  said  three  parts  to  be  assigned  to  the 
children  of  Mrs.  Claiborne,  and  the  residue  to  be  divided  as  be- 
fore stated  (2  Yem.  888),  after  the  same  shall  have  been  recovered 
in  ejectment,  if  the  parties  will  elect  to  have  a  trial  at  law:  in 
other  words,  the  one  half  of  that  third  that  shall  go  bj  devise 
into  the  hands  of  the  daughter  of  Mrs.  Lewis,  shall  be  liable 
to  the  claims  of  Mrs.  Claiborne's  children,  as  if  this  decree  had 
never  been  made,  and  shall  be  in  no  wise  prejudiced  thereby. 

Ehmebson,  J.,  was  of  opinion  that  the  words  *'die  with- 
out issue  "  were  not  restricted  by  the  words  '^  to  be  divide4>" 
etc.,  nor  by  the  word  *'  survivors."  Upon  the  act  of  descents, 
he  concurred,  that  the  lands  of  the  intestate  descended  per 
eUrpea. 

Decree  accordingly. 


In  7\imer  v.  Iirie,  6  Heiak.  282,  the  decision  in  the  principal  earn  aa  to  the 
tflbot  of  the  words  ''surviving  children,"  in  controlling  the  constraelkB  ol 
the  words  "  dying  without  issne,"  was  approved. 


Ex  PABTE  Mabtin. 

[6  YsBan,  4M.] 
Wbits  of  Ebbob  abb  kot  Allowed  to  revise  an  order  or  judgment  of  a  ooait 

punishing  a  person  for  contempt. 
Av  Appbal  IK  Ebbob  will  lie  from  a  void  judgment  punishing  a  person  for 

contempt. 

Thb  county  court  of  Hardeman  fined  Martin  twenty-five  dol- 
lars for  contempt,  from  which  he  appealed  to  the  circuit  court, 
where  the  judgment  was  affirmed.  Writ  of  error  was  prose* 
cuted  to  this  court. 

By  Court,  Oatbon,  C.  J.  Will  a  writ  of  error  lie  in  a  case  of 
contempt  in  the  face  of  a  court  of  justice  ?     This  courts  in  es 
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parte  Shumate,  at  Nashville,  in  1823  or  1824,  decided  that  a  writ 
of  en:or  did  not  lie  in  such  a  caae.  Much  pains  was  taken  with 
that  opinion,  where  the  authorities  were  cited.  It  is  most  ob- 
fiouSy  that  if  a  writ  of  error  did  lie  from  a  judgment  for  a  con- 
tempt, coarts  of  justice,  as  such,  could  not  exist  to  any  useful 
purpose  in  times  of  excitement  and  turbulence,  because  they 
could  not  protect  themselyes  from  assaults  that  would  prevent 
their  sittings.  Suppose  individuals  were  to  attack  the  court, 
to  prevent  its  sittings;  the  judge  was  to  order  them  to  be  im- 
prisoned by  the  sheriff,  with  the  power  of  the  county;  a  writ  of 
error  was  prayed  and  the  assault  renewed;  the  parties  again 
ordered  to  be  imprisoned;  a  writ  of  error  again  prayed;  the 
privilege  that  would  allow  the  writ  of  error  once,  would  extend 
it  to  an  offender  times  without  number,  and  leave  him  at  large, 
to  the  destruction  of  the  court  as  a  judicial  tribtunal.  But  if 
no  writ  of  error  is  allowed,  the  sheriff  and  power  of  the 
ooanty  would  secure  the  offenders,  and  leave  the  court  free  to 
perform  its  duties. 

Suppose  a  criminal  cause  on  trial  before  a  jury,  and  a  witness 
refuse  to  give  evidence  in  contempt  of  the  court ;  he  was  ordered  to 
be  imprisoned,  to  coerce  him  to  depose  in  behalf  of  the  defend- 
ant or  state;  he  prayed  a  writ  of  error,  and  continued  at  large; 
how  would  it  be  possible  to  coerce  him  to  deposeJ?  To  the  same 
end  as  imprisonment  may  a  fine  be  imposed  by  the  court,  not 
exceeding  fifty  dollars. 

The  foregoing  are  given  as  instances  why,  consistently  with 
the  existence  of  courts  of  justice,  writs  of  error  dare  not  be  al« 
lowed  to  revise  judgments  for  contempt.  Not  that  the  present 
case  presents  the  least  enormity.  The  facts  as  set  forth  in  the 
bill  of  exceptions,  show  very  slight  misbehavior  by  a  member 
of  the  bar;  still  were  the  writ  of  error  entertained  in  this  case, 
it  would  equally  lie  in  every  other,  the  most  enormous  and  ag- 
gravated. Of  the  facts  constituting  the  offense,  every  court  in 
the  state  is  presumed  to  be  equally  competent  to  judge,  and 
there  is  just  as  little  cause  to  complain  of  the  judgment  of  the 
county  court,  as  there  would  be  of  one  rendered  by  this  court 
in  a  similar  cas6,  from  which  there  would  be  no  relief.  If  an  in- 
dividual was  unlawfully  imprisoned  by  any  court  of  justice,  no 
doubt  relief  could  be  afforded  by  the  constitutional  writ  of 
habeas  corpus;  but  against  a  sentence  imposing  a  fine  of  fifty 
dollars,  there  can  be  no  relief. 

The  circuit  court  having  co  jurisdiction,  erred  in  giving 
judgment  against  Mr.  Martin.      The  case  should  have  been 
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dismissed  without  costs.  This  court  should  do  what  the 
circuit  court  should  have  done;  hence  sets  aside  the  judgment 
of  the  circuit  court,  and  dismisses  the  case.  We  hold  it,  an 
appeal  in  error  will  lie  from  a  void  judgment,  by  virtue  of  oar 
acts  of  assembly;  but  no  judgment  for  costs  can  be  given 
against  the  defendant,  because  the  costs  must  go  with  the 
cause;  nor  can  any  judgment  for  costs,  on  setting  aside  the 
judgment  of  the  circuit  court,  be  given  in  this  instance,  be- 
cause there  is  no  defendant  in  error,  the  state  being  no  party 
to  the  sentence,  although  the  manner  of  disposing  of  the  fine  is 
provided  for. 
Appeal  dismissed. 

Judgment  tor  Ck>NTEUPT  is  not  Revixwabli  in  any  other  ooart  See  the 
note  to  Clark  v.  People,  12  Am.  Dec.  184.  In  OaUoway  v.  Rheci,  6  Coldw. 
332,  it  was  held  that  the  power  to  punish  for  contempts  is  aheolutely  eaaential 
to  the  protection  and  existence  of  conrts;  that  to  he  effectual,  it  must  be 
instant  and  inevitable,  and  therefore  a  judgment  of  conviction  for  contempt 
is  not  subject  to  revision  by  appeal,  writ  of  error,  or  otherwise,  in  any  other 
oourt,  co-ordinate  or  superior,  citing  the  principal  case. 

Von>  JuDOMSNT  Nkbd  not  bx  Appealed  from,  but  may  be  vacated  on  mo- 
tion: WhUiey  V.  Black,  11  Aul  Dec.  753  and  note.  Such  a  judgment  may  bo 
^perpetually  enjoined  in  equity:  CartUhers  v.  Hart^fidd,  24  Id.  680. 


Gbaingeb  v.  State. 

[6YxBa>B,409.] 

HoxiaiDB  Committed  bt  a  Person  who  was  in  danger  of  great  bodfiv  hann 
from  the  deceased,  or  thought  himself  so,  is  justifiable;  and  if  oommitteA 
to  prevent  a  battery  less  violent,  it  would  be  manslaughter,  not  murder. 

Homicide  Committed  bt  a  Timid,  Cowardly  Man,  in  imminent  danger 
of  a  violent  and  instant  assault  and  battery,  and  cut  off  from  the  cfaanoea 
of  probable  assistance,  is  manslaughter,  not  murder. 

Gbaxngsb,  the  plaintiff  in  error,  was  indicted  for  the  2iilling 
of  one  Broach,  tried,  found  guilty,  and  sentenced  to  be  hanged* 
The  facts  necessary  to  understand  the  case  are  stated  in  the 
opinion. 

By  Oourt,  Catbon,  0.  J.  The  bill  of  exceptions  shows  that  much 
stress,  on  the  trial,  was  laid  upon  the  blow  given  by  Broach  to 
Grainger,  to  reduce  the  killing  to  manslaughter;  that  Grainger's 
passions  had  not  cooled.  He  never  had  any  passion;  he  was 
much  alarmed,  and  with  good  cause.  A  man  was  on  his  horse 
behind  him;  he  could  not  get  away.  Henson  proves  he  did  not 
pretend  to  prevent  Broach  from  whipping  Grainger,  who  be- 
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lieTed,  and  most  probably  rightfallj,  that  Henson  was  in 
"  cahoot "  with  Broach.  It  was  Henson's  duty  to  have  protected 
Orainger,  or  got  ofF  from  behind  him,  and  left  him  free  to  es- 
cape from  Broach. 

.  Grainger  used  all  the  means  in  his  power  to  escape  from  an 
oTerbearing  bully.  He  was  shuddering  with  fear,  and  his  last 
hope  of  protection  was  defeated  when  Bainey's  door  continued 
dosed  against  him,  and  Bainey  did  not  come  to  his  relief.  He 
shot  only  to  protect  his  person  from  threatened  Yiolenoe,  and 
that  great.  It  was  certain.  Henson  sat  qaietly  on  the  fence; 
the  women  and  Bainey  did  not  open  the  door;  they  were,  no 
doubt,  afraid  of  Broach,  who  displayed  the  traits  of  a  reckless 
bolly ,  and  would  have  attacked  Grainger  the  moment  he  reached 
him,  as  well  in  the  house  as  out  of  it.  It  behooved  Bainey  not 
to  permit  the  attack  in  a  cabin,  amongst  women  and  children, 
in  the  dark.  He  did  right  not  to  open  the  door.  From  Hen- 
son no  assistance  could  be  hoped;  the  women  saw  him  quietly 
sitting  on  the  fence,  which,  when  Broach  crossed,  he  helped 
himself  over,  by  putting  his  hand  on  the  shoulder  of  Henson. 
These  are  the  facts  as  presented  by  the  record  before  us. 

Was  there  malice  prepense  in  this  case  of  homicide  so  as  to 
exclude  the  benefit  of  clergy,  within  the  23  Hen.  YIII.,  c.  1? 
Did  Grainger  display  a  cold,  deliberate,  and  wicked  conduct? 
A  heart  lost  to  all  social  order,  and  fatally  bent  on  mischief  ? 
It  can  not  be  believed.  He  behaved  like  a  timid,  cowardly 
man;  was  much  alarmed,  in  imminent  danger  of  a  violent 
and  instant  assault  and  battery;  and  was  cut  ofF  from  the 
chances  of  probable  assistance.  That  the  act  was  the  result  of 
fear,  hardly  admits  of  doubt.  It  is  equally  certain  to  our 
minds,  that  Broach  only  designed  to  commit  a  trespass  and 
battery  upon  the  body  of  Grainger,  without  intending  to  kill 
him.  If  the  jury  had  believed  that  Grainger  was  in  danger  of 
great  bodily  harm  from  Broach,  or  thought  himself  so,  then  the 
killing  would  have  been  in  self-defense.  But  if  he  thought 
Broach  intended  to  commit  a  battery  upon  him,  less  violent,  to 
prevent  which  he  killed  Broach,  it  was  manslaughter:  1 
Hawk.  P.  C,  c.  28,  sec.  23;  1  East  0.  L.  272.  The  judgment 
will  be  reversed,  and  the  cause  remanded  for  another  trial. 

Judgment  reversed. 

Homicide  nc  Selt-defense  Ib  jastifiable  only  when  it  clearly  appears  to 
have  been  necessary  to  avoid  destmction  or  some  severe  calamity:  State  v. 
WdUt  1  Am.  Pec  211.  But  when  committed  in  a  sudden  quarrel  to  avoid 
great  bodily  hann,  though  the  facts  will  not  justify  or  excuse  the  killing. 
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they  will  yet  extenuate  the  crime  so  far  m  to  ledaoe  it  to  manalanghters 
State  y.  BoberU,  9  Id.  643. 

Jn  Morgan  y.  State^  3  Sneed,  480,  the  rale  laid  down  in  the  principal  caae  wa» 
recognized  as  correct,  and  in  stating  snch  rale  to  the  jary,  the  ooart  added: 
*'The  proof  ought  to  show  that  his  [the  prisoner's]  fears  were  foanded  on 
some  reasonable  ground;  that  the  law  wonld  not  excase  the  criminal  act  of 
the  defendant,  though  under  the  influence  of  fear,  if  his  fears  were  hsioleni, 
and  the  phantoms  of  the  imagination,"  and  this  qualification  was  held  proper. 
So  in  Eqfpy  y.  State,  2  Head,  218,  the  principal  case  was  approyed  and  ex* 
plained  by  Caruthers,  J. :  "The  defense,  it  seems,  was  rested  upon  the  exist- 
ence or  apprehension  of  danger  to  himself  at  the  time  of  the  homicide.  It  i* 
now  insisted  there  is  error  in  (the)  charge  on  that  doctrine.  The  objection  im 
confined  to  this  claase:  'It  is  aigned  the  deceased  made  yiolent  threats 
against  the  life  of  defendant  long  before  and  up  to  a  short  period  of  the  kill- 
ing, and  that  these  threats  coming  to  the  knowledge  of  defendanti  h» 
had  a  right  to  kill  the  deoeased'  on  sight.  Such  is  not  the  opinion  of  the 
court;  but  to  excuse  the  defendant,  and  therefore  acquit  him,  the  evidenoa 
ought  to  be  such  as  to  haye  reasonably  satisfied  the  defendant  that  the  de- 
ceased, at  the  time  of  the  killing,  was  doing  some  oyert  act,  or  making  some 
demonstration  showing  a  present  intention  to  carry  such  threats  into  execa- 
tion,  otherwise  it  would  not  excuse  him.*  The  law  as  thus  laid  down  by  the 
court  is  substantially  correct.  The  doctrine  of  the  Qramger  com^  as  ex- 
plained by  that  of  Copeland,  is  undoubtedly  the  law.  Yet  no  case  has  been 
more  perverted  and  misapplied  by  adyocates  and  juries.  We  haye  had  one 
case  before  us  in  the  last  few  years,  in  which  the  broad  proposition  stated  in 
the  first  of  the  aboye  extract  was  charged  as  law.  But  for  this,  and  the  in- 
dications that  it  has  obtained  to  some  limited  extent  in  the  legal  profession^ 
it  would  scarcely  be  deemed  necessary  to  notice  it.  There  ii  no  authority  for 
such  position.  It  would  be  monstrous.  No  court  should  for  a  moment  en- 
tertain or  countenance  it.  The  criminal  code  of  no  country  oyer  has,  nor, 
as  we  presume,  ever  will,  give  place  to  so  bloody  a  principle.  The  law  on 
this  subject  is:  to  excuse  a  homicide,  the  danger  of  life,  or  great  bodily  in- 
jury, must  either  be  real,  or  honestly  belieyed  to  be  so  at  the  time,  and  npon 
sufficient  grounds.  It  must  be  apparent  and  imminent.  Preyious  threats,  or 
eyen  acts  of  hostility,  how  violent  soeyer,  will  not  of  themselyeB  excuse  the 
slayer,  but  there  must  be  some  words  or  oyert  acts  at  the  time  olearly  in- 
dicatiye  of  a  present  purpose  to  do  the  injury."  See  also  Obpetdiul  y.  StaU^ 
7  Humph.  477;  and  WilUanu  y.  State,  8  Heisk.  893,  896. 


Bell  v.  Quables. 

[6  TnesB,  463.] 

Whxhb  a  Cotknantok  Agrees  to  CoNyET  to  the  Covenaktbe,  by  a  day 
certain,  one  of  several  lots,  to  be  selected  by  the  oovanantee,  if  the  latter 
fails  to  make  a  selection  by  that  day,  the  right  to  do  so  passes  to  the 
covenantor,  and  he  may  tender  a  coveyance  of  either  of  the  lots. 

k  Sals  of  One  of  tue  Lots  Mentioned  in  such  CoyENANrby  the  covenantor 
after  the  day  fixed  for  the  covenantee  to  make  his  selection,  amounts  to 
an  election  by  the  former  that  the  latter  shall  not  have  the  lot  sold,  and 
a  subsequent  selection  of  that  lot  by  the  coyenantee  is  invalid. 
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FAXursx  or  thb  Covxnaktsb  to  Sklkct  a  lot  prior  to  the  'lay  that  the  cove- 
nantor was  bound  to  conyey,  will  no^  defeat  his  rifl^ht  to  recover  damagei^ 
if  the  latter  fails  to  tender  him  a  deeci  of  one  of  the  lots. 

Mkasurb  op  Damages  in  such  AcnoN  would  be»  where  no  demand  is  made 
on  the  covenantor  to  convey  any  particular  lot,  the  value  of  any  unsold 
lo't,  and  interest  from  the  commencement  of  the  action. 

CoTENAST  by  Quarles  against  Bell  on  the  following  agreement ' 

'*  For  value  reoeiyed,  I  promise  and  oblige  myself,  my  heirs, 
etc.,  to  make  unto  William  Quarles,  of  the  town  of  Nashville, 
his  heirs,  etc.,  a  good  and  sufficient  deed  of  conveyance,  con- 
taining  covenants  of  general  warranty,  to  any  one  of  all  my  lota 
of  ground  (except  two  lots  next  adjoining  the  lot  on  which  John 
C  McLemore  now  lives),  lying  in  South  Field,  near  said  town 
of  Nashville,  which  he  may  select  or  choose,  which  said  lots  of 
ground  are  designated  in  the  map  or  plan  of  said  Field  by  num- 
bers. Said  conveyance  shall  be  made  by  me  or  my  heirs  on 
or  before  the  eighteenth  day  of  April  next  ensuing  the  date 
hereof.  Witness  my  hand  and  seal,  the  eighteenth  day  of  Octo- 
ber, 1819.  M.  Bkll.     [l.  S.J" 

It  was  alleged  that  plaintiff,  on  November  22,  1826,  selected 
lot  No.  13,  but  that  Bell  had  refused  to  convey  it.  At  the  trial, 
it  appeared  that  on  April  eighteenth,  1820,  lot  No.  13  was 
worth  seven  hundred  dollars,  and  the  other  lots  only  five  hun- 
dred dollars  each.  That  subsequent  to  that  date,  but  prior  to 
November,  1826,  Bell  had  sold  and  conveyed  lot  No.  13.  The 
court  instructed  the  jury  that  the  value  of  lot  No.  13,  with  in- 
terest from  the  day  of  election,  should  form  the  estimate  of  dam- 
ages.   The  jury  found  accordingly. 

JT.  B.  Fogg,  for  the  plaintiff  in  error. 
O.  8.  Yerger,  contra. 

By  Court,  Catbon,  0.  J.  It  is  contended  by  Bell,  that  Quarles 
was  bound  to  elect  by  the  eighteenth  of  April,  1820,  and  if  he 
failed,  his  right  was  forfeited.  Quarles  had  a  vested  interest 
that  could  not  be  forfeited  for  want  of  election  on  the  day  when 
Bell  was  bound  to  convey:  9  Yin.  Abr.,  Election,  B;  Co.  Lit.  145, 
a;  Basset  v.  Maynard,  Cro.  Eliz.  819. 

Bell  could  not  comply  with  his  covenant  until  Quarles  elected, 
before  the  eighteenth  of  April,  1820.  The  case  of  BUUngsley 
V.  Hersey  (reported  in  9  Vin.  Abr.,  Election,  C,  12,  362),  lays 
down  the  true  rule.  Quarles  failing  to  elect  on  or  before  the 
eighteenth  of  April,  the  rigbt  of  election  devolved  on  Bell,  and 
he  might  tender  a  conveyance  for  either  of  the  lots.     There  was 
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a  time  limited  for  making  the  election.     Qnarles  haying  slept 
the  time,  Bell  had  the  right  to  save  his  covenant.    If  there  had 
been  no  time  fixed,  then  Bell  would  have  been  bound  to  re- 
quest Quarles  to  elect,  and  on  refusal.  Bell  would  have  had  the 
right.     Such  is  common  sense,  and  undoubted  law.    Bell  hav- 
ing had  the  right  to  elect,  had  the  right  to  sell  the  lot  No. 
13,  which  was  an  election  that  Quarles  should  not  haTe  that 
lot.    Nor  had  Quarles  any  right  to  elect  it  after  Bell  had  con- 
veyed it:  9  Yin.  Abr.,  Election,  B,  5;  Palmer's  Caae,  6  Re- 
ports, 25,  a.    Had  Bell  refused  to  elect  in  a  reasonable  time 
after  the  eighteenth  of  April,  then  Quarles  might  have  requested 
him  to  elect  out  of  the  unsold  lots,  because  the  time  of  election 
fixed  by  the  covenant  having  gone  by,  it  stood  as  if  no  time  had 
been  fixed,  and  the  right  of  election  was  in  Bell.    In  such  case, 
the  authority  in  Yiner  fixes  the  rule.    Bell  failing  on  request, 
the  right  again  devolved  on  Quarles.    Still  this  was  at  the  dis- 
cretion of  Quarles,  and  if  Bell  did  not  tender  a  conveyance  for 
one  of  the  lots,  he  broke  his  covenant,  and  might  be  sued,  and 
damages  recovered;   but  the  damages  could  not  be  for  the 
value  of  the  lot  No.  13.    The  circuit  court  misdirected  the 
jury.    The  true  damages  were  the  five  hundred  dollars,  with  in- 
terest from  the  commencement  of  this  suit.    The  election  of 
lot   No.  13  was   a  nugatoiy  act,  and  can  not  be  noticed. 
The  reasonable  time  within  which  BeU  was  to  convey,  was 
when  requested  by  Quarles.    This  suit  was  the  first  request,  or 
rather  the  first  notice,  that  the  money,  and  not  the  lot,  was 
claimed.    Under  the  circumstances  of  this  case,  this  was  the 
reasonable  time  at  which  Bell  ought  to  have  conveyed.    From 
such  time  only,  interest  by  way  of  damages  ought  to  be  allowed. 
Judgment  reversed. 
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MooBE  V.  Eellet. 

[STmnnR^SA.] 

Ckra  OP  Foanaaunr  ov  Salb  ov  PxB80KAi;rr  is  otaential  to  its  ralidi^ 
•s  to  erediton  of  the  vsndor.  The  posaeasioii  is  not  ohsnged,  within  ths 
mwMiing  of  this  rnle^  where  the  vendor's  servant  retains  the  possession 
of  the  artides^  though  the  vendor  may  have  removed  from  the  place 
where  they  are  kepi 

Tbbpasb  for  a  two-year-old  steer  and  a  yearling  heifer.  Plea, 
not  guilty,  and  trial  by  jury.  Verdict  and  judgment  for  the 
pliintiJBr*    The  facts  appear  from  the  opinion. 

0.  B.  Chandler f  for  the  defendant. 

/.  Fiddler ,  oonira. 

HuTGHSffsoH,  0.  J.  The  only  question  raised  in  this  case 
18,  whether  the  instructions  of  the  counfy  court  to  the  juiy 
Wtte  correct,  upon  the  subject  of  the  change  of  possession 
at  the  time  of  the  plaintiff's  purchase.  It  seems  that  Samuel 
Hoore,  the  debtor,  had  not  taken  the  personal  care  of  this  prop- 
erty for  several  months  previous  to  the  sale.  Of  one  of  the 
eraatores  he  only  became  the  owner  at  his  settlement  with  Oib- 
lon,  at  the  expiration  of  his  lease  of  the  farm.  But  he  was 
nader  a  contract  with  Gibson,  the  owner  of  the  farm,  till  the 
season  of  foddering  was  oyer;  and  when  he  went  to  Northum- 
berland to  attend  to  his  lumbering  concerns,  he  left  Whiting 
to  take  care  of  the  stock  in  his  stead.  Whiting  moved  into  the 
house  on  the  farm,  and  what  he  did  there,  he  did  as  the  ser- 
^Bat  of  Samuel  Moore,  the  debtor.    And  when  he  made  this 
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Bale  to  the  plaintiff,  it  appears  to  have  been  a  part  of  the  con- 
tract, that  plaintiff  might  suffer  the  cattle  to  remain  in  the 
care  of  Whiting  on  the  farm,  where  they  then  were,  and  be 
fed  upon  the  haj  of  S.  Moore,  the  vendor.  Thus  the;  con- 
tinued till  April  thirteenth,  when  thej  were  attached  as  the 
prox^erty  of  said  Samuel  Moore. 

The  case  exhibits  nothing,  that  shows  Whiting  to  beany  other 
than  the  servant  of  Samuel  Moore,  in  all  this  business.  There 
is  no  intimation  that  WhiMng  was  informed  of  this  sale  to  the 
plaintiff;  nor  that  any  person  whatever  knew  of  it,  or  had  rea- 
son to  suspect  it,  except  the  two  Moores,  one  of  whom  was  the 
vendor,  and  the  other  the  purchaser  of  these  cattle.  As  to  any 
credit  which  might  attach  to  Samuel  Moore  from  his  owner- 
ship of  those  creatures,  it  was  the  same  now  as  if  he  had  tarried 
upon  the  farm,  and  foddered  them  himself,  instead  of  employ- 
ing Whiting  to  do  it.  We  consider  the  possession  not  suffi- 
ciently changed  to  entitle  the  plaintiff  to  hold  this  property 
against  the  creditors  of  Samuel  Moore,  his  vendor. 

The  judgment  of  the  county  court  is  reversed,  and  anew  trial 
is  granted. 

Possession  by  Vsndok  ok  Sale  of  Chattels.— See  CaUm  v.  7%omp9onf 
24  Am.  Deo.  587,  and  note;  Staples  v.  Bradbury,  23  Id.  494;  Lewi$  v.  Ifftatte- 
fiiore,  22  Id.  466;  Sw\fi  v.  Thomjmm,  21  Id.  718,  and  note. 

What  is  a  SuFnciBKT  Delivkbt  on  a  Sale  ot  Chattxu.— See  Rumdk 
V.  NieoU,  20  Id.  673;  Woodbury  v.  Long,  19  Id.  345;  Shumway  v.  MuU&r, 
Id.  340;  Pleasants  v.  Pendleton,  18  Id.  726,  and  note. 


WlBEB  V.  BbXGOS. 

[6  VkBKOHT,  101.] 

Av  Attobhst  dobs  not  Become  Liable  for  SHEaiFis*  Fees  by  indornog 
his  name  am  each  on  the  back  of  a  writ  and  delivering  it  to  the  officer  to 
serve. 

Action  of  book  accoant  against  an  attorney  for  the  fees  for 
serving  two  original  writs  and  executions  issaed  under  judg- 
ments obtained  thereon.  The  defendant's  name  was  indorsed 
as  attorney  on  the  back  of  the  writs.  The  counly  court  gave 
judgment  for  the  plaintiff.     Defendant  excepted. 

Hubbell  and  StoxveU,  for  the  plaintiff. 

Hani  and  Bearddey,  contra, 

Baylies,  J.     The   law  respecting   principal  and   agent   ia 
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applicable  to  this  case.  "In  general,  where  a  man  is  known 
to  act  merely  as  an  agent,  where  the  principal  is  known,  and 
there  is  no  espress  engagement  bj  the  agent,  nor  circum- 
stances  from  which  it  may  be  inferred  that  the  credit  is  given 
to  him,  the  rale  is,  that  the  agent,  though  the  person  imme- 
diately  making  the  contract,  is  not  subject  to  personal  respon- 
sibility. It  is  laid  down  by  very  old  authority,  that  if  a  servant 
by  express  words  do  not  bind  himself,  if  the  thing  come  to  the 
use  of  his  master,  he  is  not  liable  at  all.  No  rule  of  law,  it  has 
been  said,  is  better  ascertained,  or  stands  upon  a  stronger  founda- 
tion than  this,  that  where  an  agent  names  his  principal,  the  prin- 
cipal is  responsible,  and  not  the  agent:''  Paley  on  Agency,  289. 
A  lawyer,  by  indorsing  his  name  as  an  attorney  on  the  back  of 
a  writ,  which  he  delivers  to  an  officer  to  serve,  does  not  thereby 
make  himself  liable  to  such  officer  for  his  fees.  By  the  indorse- 
ment he  makes  it  known  to  the  officer,  and  to  all  other  persona 
oonoemed,  that  he  acts  as  agent  or  attorney  of  the  plaintiff, 
who  is  principal,  and  liable  for  fees.  From  the  indorsement 
on  the  writ,  the  law  does  not  imply  a  promise  on  the  part  of 
the  lawyer  that  he  will  pay  the  officer  his  fees  for  service. 
This  point  was  decided  by  this  court  in  Washington  county, 
March  term,  1826,  in  the  case  of  Huickinson  and  Cuskman  v. 
tMleridi  Bkhardson^  in  error.  And  that  decision  must  be  the 
role  to  govern  ns  in  this  case,  notwithstanding  the  New  York 
cases,  which  are  referred  to  by  plaintiff's  counsel  in  6  J.  252; 
and  9  Id.  114.  It  is  true  that  in  some  cases  the  law  may  imply 
a  promise  on  the  part  of  a  lawyer  to  pay  fees  for  the  services  of 
disnts'  writs;  as  where  the  officer  had  been  in  the  constant 
piBCtiee  of  charging  his  fees  for  such  services  to  the  lawyer, 
lAo,  from  time  to  time,  had  settled  such  charges  without  ques- 
tioning their  legality;  from  such  practice  the  law  may  imply  a 
pfomise  to  pay  for  subsequent  services.  But  in  the  case  at 
bar  there  is  no  evidence  that  such  practice  existed  between  the 
parties  before  the  plaintiff  made  his  charges  on  book  against 
the  defendant.  And  as  there  is  nothing  in  the  case  from  which 
the  law  can  infer  a  promise  on  the  part  of  the  defendant  to  pay 
the  plaintiff  his  fees  charged  on  book  against  the  defendant; 
and  as  there  was  no  express  promise  to  that  effect,  the  judg- 
ment of  the  county  conrt  for  the  plaintiff  is  reversed;  and 
judgment  is  rendered  by  this  court,  that  the  defendant  recovei 
costs. 


286  HiLLiK£B  V.  Loop.  [Vermouty 


HniTiTyKB  V.  Loop. 

[6  YmiDiiT.  11&] 

Aonov,  IK  THK  Case  of  a  Dobmant  Pabtvkbship,  may  be  brought  in  tlia 
name  of  the  acting  partner,  or  in  the  name  of  all  the  partnecB;  bat  tbe 
actioii,  in  either  form,  is  without  prejudice  to  the  defendant's  defeina  hy 
ofiset  or  otherwise. 

In  THK  Cask  of  a  Sale  by  0ns  of  Sxvebal  Joint  Ownxbs,  the  pnicluwar 
not  knowing  that  others  were  interested,  the  action  for  the  purchase  monej 
may  be  in  the  name  of  all  the  Joint  owners,  or  of  the  one  who  made  tkm 
sale. 

KoN-JOiNDEB  OF  Pbopek  Pabties  may  be  pleaded  in  abatement^  or  made  th* 
ground  for  a  nonsuit. 

PrxA  IN  Abatemknt,  Settino  roBXH  A  Pabtnxbshif  between  the  plaintiff 
and  one  other,  and  judgment  thereon,  does  not  estop  the  defendant  frcMn 
inststing  that  two  others  were  partners  with  the  plaintiff 

AonoN  on  book  account;  plea  in  abatement,  that  plaintiff  was 
partner  with  another  in  the  subject-matter.  Plaintiff  sold  to  de- 
fendant lettered  gravenstones  for  the  sum  of  twentj-seyen  doUais. 
Plaintiff  and  the  two  Tilitsons  had  agreed  that  the  latter  ahould 
furnish  rough  grave-stones  to  the  former,  and  that  he  should 
polish  and  letter  the  same  and  sell  them,  receiTing  half  the  profits 
and  bearing  half  the  losses.  He  made  all  the  sales  in  his  own 
name.  The  auditor  permitted  the  defendant  to  call  the  plaintiff 
to  show  these  facts,  and  found  for  the  plaintiff.  The  defendant's 
objections  to  the  report  were  sustained  by  the  county  court; 
whence  the  plaintiff  excepted. 

Harrington^  for  the  plaintiff. 

SmaUey  and  Adama^  contra. 

WiLLiAHS,  J.  The  principal  question  which  arises  in  this 
case,  is  whether  this  suit  can  be  maintained  in  the  name 
of  this  plaintiff  alone,  or  whether  it  should  have  been 
brought  in  the  name  of  himself  and  Joseph  and  Joel  Tilitson. 
Other  questions  were  raised  before  the  auditor,  and  have  been 
made  here.  The  decision  of  the  auditor  was  right  on  those 
preliminaiy  questions.  The  non-joinder  of  a  person  who  ought 
to  have  been  made  a  plaintiff,  may  be  pleaded  in  abatement.  It 
is  more  usual  to  take  advantage  of  it  on  trial,  as  a  ground  of 
nonsuit,  for  a  variance  between  the  declaration  and  the  proof 
offered.  This  subject  was  fully  considered  in  the  case  of  Soott 
V.  Chodwin,  1  Bos.  &  Pul.  67.  As  it  may  be  taken  advantage  of 
on  trial,  and  was  an  answer  to  the  whole  demand  of  the  plaint- 
iff, it  was  a  matter  to  which  the  parties,  in  an  action  on  book. 
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might  be  examined  on  oath.  The  plea  in  abatement,  which  was 
filed,  Bet  forth  a  partnership  between  the  plaintiff  and  one  of 
the  Tilitaons  only.  The  judgment  thereon  did  not  estop  the 
defendant  from  insisting  that  the  plaintiff  and  the  two  Tilitsons 
were  partners. 

On  the  principal  question  which  has  been  raised  here,  we 
are'  of  opinion  that  the  action  was  well  brought.  The  only 
ground  on  which  it  could  be  insisted  that  the  Tilitsons  should 
have  joined  with  the  plaintiff  is,  either  that  they  were  partners 
or  joint  owners  of  the  demand  in  question.  It  is  very  doubtful 
whether  the  facts  found  by  the  auditor  do  not  present  a  case  in 
which  the  plaintiff  must  have  sued  alone;  whether  he  was  not 
the  sole  owner  of  the  grave-stones  after  they  were  lettered,  or 
of  the  sum  due  for  them  after  they  were  sold,  and  by  his  con* 
irset  bound  to  pay  the  Tilitsons  one  half  of  the  gross  amount 
of  the  sales  for  the  stock  advanced  by  them.  The  parties,  how- 
ever, haTe  not  argued  the  case  on  this  ground. 

Ck>n8idering  the  Tilitsons  as  partners  with  the  plaintiff,  as  the 
auditor  finds  that  the  plaintiff  was  to  sell  the  grave-stones  fur- 
nished by  them,  and  that  he  usually  sold  in  his  own  name,  they 
most  be  treated  as  dormant  partners.  It  is  true  that  the  auditor 
does  not  find  that  there  was  any  understanding  that  their  inter- 
est in  the  concern  should  be  concealed,  or  that  the  relation  in 
which  they  stand  to  the  plaintiff  was  not  generally  known,  but 
he  does  find,  that  the  plaintiff  usually  sold  and  took  notes  in 
his  own  name,  and  it  does  not  appear  that  the  defendant  sup- 
poeed,  or  had  reason  to  believe,  that  she  was  contracting  with 
any  other  person  than  the  plaintiff.  If  they  were  dormant 
partners,  the  rule  is,  that  an  action,  particularly  an  action  on 
an  implied  contract,  may  be  maintained  by  the  acting  partner 
alone,  or  in  the  name  of  the  acting  and  dormant  partners.  The 
eonrt,  however,  will  see,  when  the  action  is  brought  in  the 
name  of  all  the  partners  with  whom,  in  law,  the  contract  was 
made,  that  the  defendant  may  make  the  same  defense,  whether 
by  offset  or  otherwise,  as  if  the  action  had  been  brought  in  the 
name  of  the  acting  partner  with  whom  the  contract  was  actually 
made:  Uoyd  y.  Archbowle,  2  Taunt.  324;  Leveck  and  Pollard  v. 
Shqftoe,  2  Esp.  468;  Stacy,  Boss  et  aL  v.  Decy,  note  to  the  last 
ease;  Colhay  el  al.  y.  Fennel  et  aL,  10  Barn.  &  Cres.  671;  Eobson 
itnd  Sharpe  v.  Drummond,  2  Barn.  &  Adol.  303. 

If  we  consider  the  Tilitsons  as  joint  owners  with  the  plaint- 
iff of  the  property  sold  to  the  defendant,  and  of  the  demand 
for  which  this  suit  is  brought,  this  action  was  rightly  brought 
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by  the  plaintiff  alone.  In  the  case  of  Skinner  el  al.  v.  Stocks^  4 
Bam.  &  Aid.  437,  it  was  decided  that  in  case  of  joint  owners, 
where  a  contract  of  sale  was  made  bj  one,  and  the  purchaser 
did  not  know  that  others  were  interested  in  the  transaction,  an 
action  on  such  contract  might  be  maintained  either  by  the  one 
with  whom  the  contract  was  actually  made,  or  in  the  name  of 
the  parties  really  interested.  The  case  of  Ialcos  ei  al.  y.  Dda^ 
oour,  1  Mau.  &  Sel.  250,  and  the  case  of  Boardman  v.  Keder  and 
Allen,  2  Yt.  65,  are  also  authorities  in  favor  of  the  present  ao* 
tion.  Indeed,  it  has  appeared  to  me  that  the  latter  case  is  00 
precisely  like  the  one  under  consideration,  that  it  must  be  over- 
ruled, if  we  decide  in  favor  of  this  defendant. 

In  every  view  which  we  take  of  this  case,  we  can  discover  no 
valid  objection  against  the  plaintiff's  maintaining  this  action. 
He  either  must  have  sued  alone,  or  he  might  sue  alone  or 
jointly  vrith  the  Tilitsons,  and  is  therefore  entitled  to  judgment 
on  the  report. 

The  judgment  of  the  county  court  is  therefore  reveiBedy  and 
judgment  must  be  entered  for  the  plaintiff  to  recover  tha  sooi 
found  due  by  the  auditor. 


PkKENTISS  V.    SmOLAJOU 
[6VteMiMrr,l4aj 
Konctt  or  DsnoLorioir  ov  VAxmasmp  imirt  be  bromJii  hmm  to  thoM  wilb 
whom  the  firm  him  had  previous  daaliogiL 

AonoK  on  book;  judgment  for  the  plaintiff.  The  opiakMi 
states  the  facts. 

Adams,  for  the  plaintiff. 
Porter,  contra. 

Paddock,  J.  This  case  presents  the  single  question,  what 
shall  be  deemed  notice  to  an  individual  of  the  dissolution  of  a 
copartnership,  with  whom  such  individual  had  been  in  the 
habit  of  dealing,  so  that  property  delivered  to  the  partner  going 
out  of  the  concern,  shall  not  be  recovered  for  against  thoee  re- 
maining in? 

The  auditor  in  this  case  has  reported,  that  previous  to  the 
first  day  of  March,  1827,  the  plaintiff,  Wm.  A.  Prentiss,  and 
Thomas  M.  Taylor  were  partners  in  trade,  under  the  firm  [name] 
of  Taylor  &  Prentiss;  that  on  that  day,  they  dissolved  their  part- 
nership, and  the  business  was  assumed  by  Taylor,  who  carried 
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tt  on  in  lus  own  name  ontil  April,  1827,  when  he  eold  oat  the 
eiock  of  goods  and  establishment  to  Prentiss;  that  Prentiss 
iranaaeted  the  same  kind  of  business  until  the  tenth  of  April, 
1829,  when  he  again  took  Taylor  into  the  oonoem  as  a  partner; 
that  this  defendant,  Sinclair,  had  a  deal  with  the  firm  preyions 
to  the  dissolntion  in  1827,  and  continued  the  same  with  Taylor 
afterwards,  and  subsequently  with  Prentiss,  up  to  the  tenth  of 
April,  1829,  and  now  brings  in  his  account  which  accrued  dur- 
ing the  whole  period,  in  offset  against  that  which  he  made  with 
Prentiss  while  alone.  The  auditor  further  reports,  that  upon 
the  dissolution  of  the  partnership  in  March,  1827,  public  notices 
were  posted  up  in  the  store,  and  in  the  public  house  (which  we 
understand  was  in  the  neighborhood),  which  the  defendant  saw, 
and  was  otherwise  informed  that  the  partnership  was  deter- 
mined. 

This  is  a  question  which  has  often  been  agitated  in  other 
courts,  and  is  perhaps  as  well  settled  as  any  other  point  of  law. 
Where  individuals  unite  their  interests  and  transact  their  busi- 
ness in  the  name  of  a  firm,  and  procure  credits  upon  the  joint 
responsibility  of  all  the  partners,  when  one  retires,  it  is  reason- 
able that  the  public  should  have  notice  of  it;  and  the  dissolu- 
tion published  in  the  gazette  of  the  place  where  they  transacted 
tbeir  business,  has  been  considered  reasonable  notice  to  all  who 
have  not  had  a  previous  deal  with  the  firm:  Lansing  v.  Cfain  S 
Ten  Eyck,  2  Johns.  304  [3  Am.  Dec.  422];  Wats.  384.  But  it 
is  necessary  to  cany  home  the  knowledge  of  the  dissolution  to 
those  with  whom  the  firm  have  previously  dealt;  and  in  the 
case  cited  by  counsel  from  Peake  N.  P.,  Ocrham  ii  al,  v. 
Thompmm  el  al.^  Lord  Eenyon  held,  ''  that  to  discharge  the 
partner  retiring  from  the  partnership,  there  must  be  a  public 
notice  in  the  gazette,  or  at  least  the  dissolution  must  be  notori- 
ous to  the  public,  and  actual  knowledge  of  it  carried  home  to 
the  creditor:''  1  Esp.  371;  1  Swift  Dig.  349.  And  there  is  no 
reason  why  the  same  rule  should  not  be  adopted  here,  as  in 
England  and  our  neighboring  states;  anything  short  of  actual 
notice  would  always  leave  so  much  doubt  and  uncertainty  upon 
the  minds  of  those  of  whom  a  credit  is  asked,  as  to  give  a  check 
to  commercial  intercourse,  and  would  also  open  a  door  to 
much  fraud.  But  in  this  case  there  can  be  no  doubt  that  the 
defendant  had  actual  notice.  If  the  defendant  saw  the  notice 
of  the  dissolution  which  was  posted  up,  one  must  iufer  that  he 
read  it;  and  in  addition  to  such  notice  and  information  given 
him  by  others  to  the  same  import,  in  January,  1828,  he  drew 
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an  ordar,  not  on  the  firm,  bat  on  the  pkdntiff,  for  the  deliveiy 
of  goods;  and  it  ia  a  drcomstanoe  not  to  be  lost  eight  of,  thai 
upon  the  diasolation,  the  company  sign  was  taken  down,  and 
the  pLiintiff's  phused  oTer  the  door;  this,  to  a  caotioas  man, 
would  at  least  pat  him  on  the  inqairy. 

We  are  all  of  opinion  that  the  notice  to  the  defendant  was 
sufficient,  and  the  jadgment  of  the  coontiy  ooort  most  be 
affirmed. 

Jadgment  affirmed. 


KoncB  or  DnsoLimov  or  Pabthsbshif. — A  pArtnetship  may  be  dit- 
■olved  either  by  operatioo  of  law,  or  by  the  act  of  the  memben  thereof,  or  <rf 
■ome  of  them.  The  rolee  hereafter  to  be  laid  down  in  regard  to  what  notice 
of  diaBolati<m  of  the  partnenhip  is  sufficient  as  to  different  daseeaof  persons, 
apply  only  to  diaaolntions  of  liie  partnerriiip  by  the  act  of  the  partiesL  ^o 
notice  of  diasolatioo  is  necessary  where  it  is  brought  about  by  tiie  operation 
of  law,  OS  by  the  death  of  a  partner,  or  by  bankruptcy.  The  operations  of 
law  have  a  notoriety  which  all  are  bound  to  regard.  And  moreover  it  would 
be  the  height  of  iigustice  to  allow  the  acts  of  the  other  partners  to  bind  the 
estates  of  persons  who  are  incapable  of  acting  themselves,  or  of  conttniiing 
an  authority  for  that  purpose:  Dkkiiuon  v.  Diekmaont  25  Gratt.  321;  Lyom 
▼.  Johnson,  28  Ck>nn.  1;  Martin  v.  Searlet,  Id.  43;  Story  on  Part,  sees.  IC2, 
836.  But  where  the  dissolution  is  by  the  private  agreement  of  the  parties,  it 
can  not  be  presumed  to  be  known  by  others;  and  of  it  they  must  have  some 
notice,  in  order  to  release  an  outgoing  partner  from  liability  as  such. 

With  respect  to  their  relation  to  the  partnership^  men  resolve  themselves 
into  two  general  classes:  those  who  have  had  dealings  with  the  firm,  and 
those  who  have  not.  The  former  having  been  in  the  habit  of  doing  *—"■*"— 
with  a  company  of  men,  are  presumed  to  know  who  oompose  it»  and  to  rely 
upon  the  credit  of  each  and  of  all  of  them.  They  having  once  ascertained 
the  existence  of  the  partnership,  and  having  trusted  it,  are  entitled  to  act 
upon  this  knowledge  until  they  have  beoi  infonned  that  the  partnership  no 
longer  exists.  Strangers  to  the  firm,  those  never  having  dealt  with  it,  ars 
not  presumed  to  know  who  oompose  it^  and  are  not  entitled  to  any  mors  def- 
inite uotice  of  its  dissolution  than  they  had  of  its  existence.  Moreover,  a 
retiring  partner  can  readily  ascertain  who  are  on  the  books  of  the  firm  as 
creditors,  and  can  easily  give  them  notice^  whereas  with  respect  to  the  pub- 
lic generally,  a  mere  public  notice  is  all  that  could  be  given.  Therefore,  it 
has  become  the  settled  rule  that  as  to  strangers,  those  not  having  had  deal- 
ings with  a  partnership,  a  general  notice  is  sufficient,  and  a  publication  in  a 
newspaper  at  the  place  where  the  business  was  carried  on  is  such  general 
notice:  Austin  v.  JToUand,  69  N.  Y.  571;  Haynes  v.  Carter,  12  Heisk.  7;  Lyon 
V.  Johtison,  28  Conn.  Is  Mar^  v.  Sharks,  Id.  43;  Speer  v.  Bishop,  24  Ohio 
St.  698;  ReiUy  v.  Smith,  16  La.  An.  81;  Simonds  v.  Strtmg,  24  Vt.  642; 
SMiihviick  V.  McOovem,  28  Iow%  633;  Oaar  v.  Huffgins^  12  Bush,  262; 
Graves  v.  Merry,  16  Am.  Deo.  471,  and  note;  Keteham  v.  Clark,  6  Id.  197; 
Lamsing  v.  OiUne,  3  Id.  422L 

In  some  states  it  is  provided  by  statute  that,  as  to  strangers,  notice  of  the 
dissolution  should  be  advertised  in  a  newspaper  published  in  the  place  where 
the  partnership  does  business,  and  in  Simonis  v.  Strong,  24  Vt.  642;  it  is  said ; 
that  "  it  seems  to  be  perfectly  well  settled,  both  in  England  and  in  this 
•ountry,  that  a  retiring  partner    *    *    *    must  publish  notice  of  such  re* 
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fcireiiMnt  in  sonie  newspaper  where  advertiaementi  are  inaerted  and  published 
in  tha  plaoe  where  the  bnsineH  is  done  "  in  order  to  shield  him  from  fatore 
Uabtlity.  In  any  event,  the  notice  through  the  newspaper  is  sufficient  to 
inform  strangers  of  the  change,  and  although  some  of  the  above  cases  say  a 
**  general  notice  "  would  suffice,  the  difficulty  of  determining  what  would  be 
a  general  notice  renders  the  adyertisement  very  advisable.  Mere  notorious- 
ness of  a  dissolution  will  not  charge  a  new  customer  with  notice  thereof: 
Martin  v.  Searles,  28  Conn.  43,  though  it  is  admissible  in  evidence  for  the 
deration  of  the  jury:  Lovejoy  v.  Spafford^  93  U.  S.  430,  440.  Mr. 
Hunt  there  delivered  the  opinion  of  the  court;  he  reviews  a  number 
of  anthorities  upon  what  notice  to  new  customers  is  sufficient,  and  concludes: 
"  We  think  it  is  not  an  absolute,  inflexible  rule  that  there  must  be  a  publica> 
tion  in  a  newspaper  to  protect  a  retiring  partner.  That  is  one  of  the  ciroum- 
■taniTftit  oontribnting  to  or  forming  the  general  notice  required.  It  is  an  im- 
portant one,  but  it  is  not  the  only  or  an  indispensable  one.  Any  means  that» 
in  the  language  of  Mr.  Bell,  are  fair  means  to  publish  as  widdy  as  possible 
the  fact  of  dissolution,  or  which,  in  the  words  of  Judge  Edmonds,  are  public 
and  notorioQa  to  put  the  public  on  its  guard;  or,  in  the  words  of  Judge  NeLson^ 
notice  in  any  other  public  or  notorious  manner;  or,  in  the  language  of  Mr» 
Verplanck,  notice  by  advertisement  or  otherwise,  or  by  withdrawing  the  ex- 
terior indicatioDS  of  partnership  and  giving  public  notice  in  the  manner 
usual  in  the  community  where  he  resides,  are  means  and  circumstances 
proper  to  be  oonsidered  on  the  question  of  notice." 

There  seems  to  be  a  distinction  made  in  the  case  of  new  customers,  between 
those  who  had  actual  knowledge  of  the  existence  of  a  partnership  and  of  ita 
membership,  and  those  who  had  no  such  information.  To  protect  the  former, 
the  general  notice  by  advertisement  appesrs  especially  to  apply:  Simtmda  v* 
Sinmg,  24  Vt.  642;  Souihwiek  v.  MeOovem^  28  Iowa,  633;  Oaar  v.  Huggins. 
12  Budi,  202;  Kennedy  v.  Bohannon,  11  B.  Mon.  120,  while  as  to  the  latter, 
the  giving  of  any  notice  would  seem  to  be  unneceasaiy.  The  distinction  ia 
aound  if  the  reason  usually  advanced  for  requiring  notice  in  any  case  is 
sound,  viz.,  that  a  number  of  men  holding  themselves  out  as  partoers  will 
be  presumed  to  continue  such  until  they  make  it  known  that  they  have  dis* 
eontinqed  their  relation;  or,  as  more  plainly  stated  in  Austin  v.  Holland^  69* 
N.  T.  571,  **  when  one  of  two  parties  is  to  sustain  injury  from  the  giving  of 
credit^  the  one  who  originally  induced  it  should  bear  the  loss  rather  than  the 
one  who,  without  notice  of  the  change,  relied  upon  the  continued  existence  of 
the  partnership."  A  person  who  did  not  know  of  the  existence  of  a  partner- 
ship, can  not,  after  it  has  been  dissolved,  say  that  he  relied  on  its  continuing 
to  exist,  or  that  he  was  induced  by  that  unknown  existence  to  give  credit. 
It  is  the  duty  of  a  new  customer  to  inquire  as  to  the  existence  and  member- 
ship of  a  firm  with  which  he  is  about  to  deal,  and  although  that  duty  ia 
somewhat  lessened  in  favor  of  those  who  may  have  known  of  the  firm,  be- 
ing changed  to  a  duty  to  keep  on  the  watch  for  general  notice  of  its  dissolu- 
tion, yet  it  ought  to  be  enforced  as  to  those  who  for  the  first  time  enter  upon 
business  transactions  with  a  supposed  partnership  of  whose  existence  they 
may  never  have  heard.  An  illuf tetion  of  this  proposition  is  found  in  Farm-' 
en  and  Mechamet^  Bank  v.  Green^  30  N.  J.  L.  (1  Vr.)  316.  Three  yearn 
sfter  the  firm  of  which  the  defendant  was  a  member  had  dissolved,  the  former 
copartner  fraudulently  made  notes  in  the  firm  name,  discounted  them  at  the 
plaintiffs*  bank,  and  kept  up  this  practice  until  the  note  in  question  was  exe- 
cuted, some  eleven  years  after  the  dissolution.  The  plaintiffii  were  "new 
customeis;^  it  was  not  pretended  that,  while  the  partnership  actually  existed, 
khsy  had  any  dealings  with  it,  but  it  does  not  distinctly  appear  whether  th^ 
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bad  knowledge  of  the  finn  and  of  its  membenhip  while  it  was  in  ezisteoea. 
No  notice  of  dissolution  was  giren.  The  court  held  that  the  bank  coald  not 
reoover.  The  case  is  not  an  authority  for  the  distinction  above  drawn  in 
spect  to  new  custocnen,  as  the  decision  goes  so  far  as  to  wanaiit  the  inf c 
ence  that  no  notice  whatever  is  necessary  as  to  all  new  customers,  and 
its  ruling  on  the  duty  of  thoee  who  have  had  no  prior  dealings  with  a  dm^ 
solved  film  to  inquire  concerning  its  existence,  before  they  give  credits  But 
it  is  authority  for  the  enforcement  of  the  duty  of  inquiry  on  the  part  of  novr 
customers;  a  duty  which,  it  is  thought^  is  justly  imposed  at  least  upon  snob 
as  had  no  knowledge  of  the  finn  during  its  continuance.  However,  in  many 
of  the  stales,  the  question  is  settled  by  statute  or  judicial  decision,  making 
general  notice  to  all  new  customers  necessazy  in  order  to  relieve  »  retired 
partner  from  future  liability. 

This  particular  question  is  akin  to  that  involved  in  the  liability  of  dormant 
partners  who  have  severed  their  connection  with  the  firm.  Aa  to  them  there 
seems  to  be  no  doubt.  It  is  said  by  the  supreme  court  of  Illinois:  The  duty 
of  a  retiring  dormant  partner  to  give  notice  of  the  dissolution  of  the  partner- 
ship is  ft  duty  which  he  owes  to  those  who  before  that  time  had  some  knowl- 
edge of  his  connection  with  the  firm.  To  strangers  having  no  such  knowl- 
edge, he  owes  no  such  duty.  As  to  them,  he  can  only  be  charged  as  m 
partner  when  in  fact  he  was  not»  that  he  in  some  way  misled  them;  as  that 
he  held  himself  out  to  the  world  as  such,  or  that  he  so  held  himself  out  to 
them:  Kusshawner  v.  Beeher,  87  HL  281;  8.  C,  29  Am.  Repw  53;  Warren>  t. 
Ball,  37  Id.  81;  and  so  also  Vaeearo  v.  Too/,  9  Heisk.  194;  £3^mbmy  t. 
Jiuggles,  83  Ps.  St.  148. 

As  TO  CusTOMEBS,  actuslnotice  of  the  dissolution  must  be  shown:  Autim 
V.  Holland,  69 N.  Y.  571;  S.  C,  25  Am.  Repi  246; StmondsY.  Strong,  24  YL 
642;  Kennedy  Y.  Bohannon,  11  B.  Mon.  118;  MUchum  v.  Bank  of  Kentucky^ 
9  Dana,  166;  Oaar  v.  Huggins,  12  Bush,  259;  Pope  v.  Risley,  23  Ma  186; 
MerriU  v.  Williams,  17  Kan.  287;  Stewart  v.  Sonnebom,  49  Ala.  178;  Davi9 
V.  WiUis,  47  Tex.  154;  Camucluiel  v.  Oreer,  55  Ga.  116;  Ljfon  v.  Johneom^  28 
Conn.  1;  Martin  v.  Searles,  Id.  43;  Beilly  v.  Smith,  16  La.  An.  31;  TreadweU 
V.  WeUs,  4  CaL  260;  Oravea  v.  Merry,  16  Am.  Dec  471  and  note.  This  ia 
the  general  and  well-recognized  rule;  it  is  stated  more  at  length  and  with 
some  of  the  modifications  in  the  following  language  from  the  opinion  ex- 
pressed in  Auntin  v.  Holland,  eupra:  '*  The  rule  in  this  state  requires  that  to 
relieve  a  retiring  partner  from  subsequent  transactions  in  the  partnership 
name,  notice  of  dissolution  must  be  brought  home  to  the  person  giving  credit 
to  the  partnership.  If,  in  any  way,  by  actual  notice  served,  or  by  seeing  the 
publication  of  the  dissolution,  or  by  information  derived  from  third  persona^ 
the  party  at  the  time  of  the  dealing  is  made  aware  of  the  fact  that  the  part- 
nership has  been  dissolved,  the  contract  will  not  bind  the  firm.  It  is  suffi- 
cient to  exempt  the  firm  from  liability,  that  the  person  so  contracting  knew 
or  had  reason  to  believe  that  the  partnership  had  been  dissolved;  but  this 
must  appear  and  be  found  by  the  jury,  or  else  the  contract  will  be  treated 
as  the  contract  of  the  partnership:  Keteham  v.  Clark,  6  Johns.  144;  Oravet 
V.  Merry,  6  Cow.  701;  Vertion  v.  ManJiaitan  Co,,  17  Wend.  624;  S.  C,  22 
Id.  183;  National  Bank  v.  Norton,  1  Hill,  572;  Coddington  v.  Hunt,  6  Id. 
595;  Clapp  v.  Bogers,  12  N.  Y.  287;  CUy  Bank  v.  McChesney,  20  Id.  242; 
Bank  of  Commonwealth  v.  Mudgett,  44  Id.  514;  Van  Epp$  v.  DiUaye^  6  Barb. 
244;  Mecltanics*  Bank  v.  Livingston,  33  Id.  458." 

It  makes  no  difierence  how  the  notice  is  given,  or  in  what  manner  knowl* 
•d^  of  the  dissolution  is  acquired:  Iloltgreve  v.  Winiker,  85  Dl.  472;  Towtg 
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▼.  ntbitU^  32  Wia.  79;  Davia  ▼.  iTeyei,  38  K.  Y.  94;  ffaymea  t.  CaHer^  12 
Hoisk.  7;  &  a,  27  Am.  Bepi  747;  Laird  ▼.  /otm,  45  Tex.  622.  If  «kM 
creditor  bee  knowledge  of  the  diaaolation,  though  do  notice  at  all  was  given, 
he  can  not  contract  on  the  aappoeition  of  the  finn*fi  continued  ezistenoet 
DadbouoitT.  JHektMon,  25  Gratt  321.  Conv«nationa  with  third  penone  may 
inform  tlie  creditor:  HoUgreve  v.  Wmtker,66Ill  472;  Damav.  AT^yef,  88K. 
T.  94.  Reading  the  notice  of  dinolution  in  the  newspaper  is  sufficient  to 
eliaige  the  cnstomer  with  knowledge:  Vowif/  v.  TibbiUs,  32  Wis.  79,  but  the 
iact  alone  that  the  cnstomer  was  wont  to  take  the  newspaper  in  which  the 
AdTsrtiaement  appeared,  is  not  sufficient:  ZoUar  v.  Janorin^  47  K.  H.  324; 
Pope  T.  Ridey^  23  Ma  185;  althongh  it  is  fact  from  which  actual  notice 
may  be  inferred:  Treadwell  v.  Wella^  4  CaL  260.  And  a  change  in  the  firm 
name  may  be  such  as  to  apprise  a  customer  of  the  withdrawal  of  a  partner: 
Awteriean  Linen  Thread  Co.  v.  Wortendyke^  24  N.  Y.  550.  Or  the  credit  may 
be  giTsn  nnder  such  circumstances  as  to  notify  the  dealer  of  the  change: 
J?d%T.  Smith,  16  La.  An.  31;  Pope  ▼.  Ridey,  23  Mo.  185.  In  fact,  knowU 
•dge  of  any  circumstances  that  would  put  a  man  on  inquiry  will  be  sufficient 
to  charge  him  with  notice  of  such  facts  as  hii  inquiries  would  have  disclosed; 
sad  if  the  dissolution  would  have  been  discovered  by  pursuing  the  inquiries 
which  the  cnstomer^s  knowledge  of  other  facts  would  reasonably  suggcirt»  he 
will  be  deemed  to  have  actual  knowledge  of  the  dissolution:  ZoUar  v.  Jcu^ 
vriM.  47  X.  H.  324;  Smith  v.  Vandenbarg,  46  lU.  ^;  SdUaUr  v.  fFifvpsMiy, 
75  Fa.  St  321;  Young  v.  TibbUU,  32  Wi&  79.  If  the  dealer  knows  when  the 
partnership  is  to  expire,  he  has  such  notice  as  ought  to  put  him  on  inquiry, 
■ad  can  not  bind  the  firm  after  such  time,  it  having  dinolved:  SehltUer  v. 
Wmpennyt  eupra»  So,  one  who  knows  of  certain  conditions,  agreed  to  woifc 
a  dissohition  of  the  partnership  on  their  happening,  is  put  on  inquiry,  and 
ahoold  inform  himself  as  to  the  happening  of  the  conditions  before  he  ad- 
Tanoea  credit  to  the  firm:  Smith  v.  Vandenbttrg,  46  IlL  34. 

The  osoal  method  of  giving  notice  of  the  dissolution  of  a  partnership  is  by 
circalar  letters,  addressed  to  the  customers:  Seil^  v.  Smith,  16  La.  An.  31. 
But  the  mailing  of  written  notice,  properly  directed,  is  not  conclusive  that 
sneh  notice  reached  the  person  to  whom  it  was  addressed:  Auetin  v.  HoUand, 
09  N.  Y.  571;  Kenney  v.  AUvcUer,  77  Pa.  St.  34;  nor  does  proof  that  the  let- 
not  returned  from  the  dead-letter  office,  establish  its  receipt  by  the 
:  Id.  But  mailing  notice  is  a  step  toward  proving  actual  notice,  and 
the  qneetion  whether  it  was  received  or  not,  is  for  the  jnrys  Atutin  v.  Hoi' 
iamdf  69  K.  Y.  571;  Kenney  v.  AltvateTf  suprcu  Notice  of  dissolution  having 
been  published  in  a  newspaper,  a  copy  thereof,  with  the  notice  marked  with 
red  lines,  was  mailed  to  a  dealer,  but  the  presumption  of  the  notice  being  seen 
and  read  was  thought  not  as  great  as  in  the  case  of  a  letter,  and  the  customer 
warn  not  charged  with  notice:  Jiaynea  v.  Carter,  12  Heisk.  7;  8.  C,  27  Am. 
Bep.  747.  To  make  notice  to  the  agent  notice  to  the  principal,  the  partner 
mnst  prove  that  the  agent  had  authority  to  represent  the  principal  in  such 
matters:  Stewart  v.  Sonnebom,  49  Ala.  178. 
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ffiKOif  BviDBSoa  18  ADMiasiBLB  TO  Show  THAT  AH  iHixMnEB  hi  bbok  flgned 
with  the  express  understanding  that  he  was  not  to  be  liable  as  a  joint 

r,  but  collaterally  only. 
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Assumpsit  on  a  promissory  note  made  by  Lane,  and  indorsed 
in  blank  by  Benham.  The  Jatier  offered  evidence  to  prove  that  he 
Lad  refused  to  sign  the  note  with  Lane,  and  that  he  indorsed 
under  the  express  agreement  that  he  was  to  be  liable  only  in 
case  Lane  failed  to  pay.  The  court  charged  the  jury  that,  as 
the  indorsement  was  made  on  the  same  day,  Benham  was  liable 
as  joint  promisor.     Defendants  excepted. 

Manser^  for  the  plaintiff. 

Briggs^  amtra. 

By  Court,  Phelps,  J.  At  the  trial  in  the  court  below,  my 
first  impression  was  in  favor  of  the  defendant,  and  I  should 
Lave  admitted  the  evidence,  had  not  the  case  of  Hunt  v.  Adams,^ 
been  presented.  Bat  conceiving  at  the  moment  that  that  case 
governed  the  present,  and  having  no  leisure  to  examine  it,  the 
evidence  was  rejected.  If  the  effect  of  an  indorsement  of  this 
kind  were  to  make  the  indorser  a  joint  promisor,  I  could  see  no 
diBtinction  between  one  promisor  and  the  other;  and  no  reason 
why  one  could  explain  his  contract  by  parol,  if  the  other  oould 
not.  I  am  now  satisfied  that  the  principle  of  those  decisions  was 
misapprehended,  and  so  are  my  brethren. 

The  law  on  this  subject  may  be  expressed  in  a  few  words. 
The  mere  name  of  a  person  upon  blank  paper  of  itself  means 
nothing.  It  is  evidence  of  no  contract,  and  has  no  legal  import. 
To  give  it  any  legal  effect,  evidence  is  necessary  of  a  delivery  of 
tbe  signature,  and  the  general  purpose  of  that  delivery.  When, 
Lowever,  such  proof  is  had,  such  signature  becomes  binding 
upon  the  party  in  any  way  or  manner  consistent  with  the  purpose 
of  delivery.  It  is  an  authority  to  the  holder  to  make  the  par- 
ticular terms  of  the  contract  such  as  he  pleases,  provided  it  falls 
within  the  general  scope  of  the  transaction  in  view.  Hence,  a 
blank  signature  delivered  for  the  purpose  of  having  a  promis- 
sory note  or  bill  of  exchange  written  upon  the  paper,  is,  in 
effect,  an  indefinite  letter  of  credit:  Doug.  614.  But  even  in  this 
case,  the  delivery  and  the  purpose  of  that  delivery  must  appear. 
Hence  it  appears  that  the  validity  of  a  contract  written  over  a 
signature  originally  delivered  in  blank,  depends  altogether  upon 
proof  extraneous  of  the  instrument,  and  in  many  cases  upon 
more  verbal  testimony.  And  where  evidence  is  given  on  one  side 
to  give  validity  to  such  a  contract,  counter  evidence  is  proper 
on  the  other  iside  to  rebut  it.  The  result  is,  that  the  whole  sub- 
ject rests  in  the  outset  in  parol;  and  in  this  light  it  is  uniformly 
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treated  in  the  books.  It  is  also  competent  for  the  party  to 
limifc  or  qualify  his  liability  at  the  time;  and  whatever  may  be 
the  effect  of  a  bkmk  sigoature  as  it  respects  third  persons,  in 
case  it  is  attached  to  negotiable  paper,  yet,  as  between  the  origi- 
nal parties,  their  actual  understanding  and  agreement  is  always 
to  be  regarded.  This  is  abundantly  shown  even  by  the  authori- 
ties cited  by  the  plaintiff. 

Where,  as  in  this  case,  the  signature  is  attached  to  an  instru- 
ment already  executed,  and  to  which  the  signer  is  not  preyi- 
oudly  a  party,  the  presumption  is  that  the  signer  intended  to 
bind  himself  in  some  way  in  respect  to  the  contract;  and  as  he 
has  left  the  terms  of  his  contract  indefinite  by  signing  in  blank, 
it  is  understood,  in  the  absence  of  proof,  to  be  in  any  way  or 
manner  which  the  holder  may  elect.  It  is  on  this  ground  that 
the  cases  relied  on  by  the  plaintiff  turn.  Were  this,  howeyer, 
a  new  question,  we  should  have  some  doubt  whether  the  cir- 
cumstance of  indorsing  a  note  in  this  manner,  instead  of  sign- 
ing it,  did  not  of  itself  imply  a  collateral  guaranty  instead  of  a 
joint  obligation.  The  subject,  howeyer,  has  been  viewed  other- 
wise in  some  of  the  states,  and  perhaps  theirs  is  the  better 
doctrine.  But  whatever  may  be  the  prima  fade  inference  from 
such  an  indorsement,  the  question  in  this  case  is,  whether 
parol  evidence  is  admissible  to  explain  it. 

From  what  has  been  said,  it  is  apparent  that  such  evidence  is 
admissible.  Nor  does  this  position  impugn  the  doctrine  that 
written  contracts  are  not  to  be  varied  by  parol;  for  here  is  no 
contract  in  writing — there  is  evidence  of  a  contract  of  some 
kind,  but  its  particular  terms  are  not  given  on  the  paper,  but 
are  left  to  be  ascertained  by  parol.  In  accordance  with  this 
riew  of  the  subject  are  all  the  authorities;  and  to  prove  this, 
we  must  go  no  farther  than  the  authorities  cited  by  the  plaintiff 
himself. 

In  Jomdyn  v.  Ames^  8  Mass.  274,  parol  proof  was  admitted; 
and  the  court  held  that  the  plaintiff  could  not  recover  upon  the 
contract  which  he  had  written  over  the  defendant's  indorsement, 
but  that  upon  the  facts  proved,  he  was  at  liberty  to  write  over 
it  a  different  contract  upon  which  he  might  recover,  and  the 
plaintiff  took  judgment  by  consent.  This  case  shows  that 
parol  proof  was  admissible  on  both  sides. 

lu  HatU  V.  Adcm\s^  5  Mass.  868  [4  Am.  Dec.  68],  there  was 
no  question  as  to  parol  proof,  but  the  question  was  what  was 
the  legal  inference  from  the  indorsement  in  the  absence  of 
proof.    Upon  a  subsequent  trial  of  the  same  case,  see  6  Mass. 
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616,  parol  evidence  was  admittedp  and  it  was  left  to  the  jnzy  to 
determine  whether  the  defendant's  undertaking  was  absolute 
or  conditional.   In  Carver  v.  Warren^  5  Mass.  5^,  tiie  plaintiff, 
in  counting  on  such  an  indorsement^  set  forth  the  mnking   of 
the  note  by  J.  C,  and  ayerred  that  *'  the  defendant,  there 
af  terwardSy  by  his  writing  under  his  hand  on  the  back  of  said 
note,  for  value  received,  promised  the  plaintiff  to  pay  him  the 
contents  of  said  note,  agreeably  to  the  tenor  thereof."    To  thia 
the  defendant  demurred.    Parsons,  C.  J.,  says:   *'If,  as  has 
been  suggested,  the  defendant  indorses  his  name  as  a  guarantor, 
and  the  present  indorsement  had  been  made  without  his  oon* 
sent,  or  any  authority  from  him,  he  should  not  have  demurred, 
but  should  have  pleaded  the  general  issue,  and  on  the  trial  he 
might  have  availed  himself  of  this  defense." 

In  While  v.  Mowland,  9  Mass.  814  [6  Am.  Dec.  71],  parol 
evidence  was  introduced,  and  the  case  was  held  to  fall  within 
the  principle  of  Hunt  v.  Adams,  Mines  v.  J^ird,  11  Mass.  436 
[6  Am.  Dec.  179],  like  Hunt  v.  Adams,  merely  decides  tha^ 
upon  the  indorsement  alone,  without  proof  to  explain  it,  the 
indorser  may  be  treated  as  a  joint  promisor.  Ndsan  v.  Dubois^ 
13  Johns.  175,  turned  also  upon  parol  proof  explaining  the  in- 
dorsement. 

If  it  were  necessary  to  go  further,  we  might  refer  to  the  cases 
in  D.  Chip.  62  and  392,  as  cited  by  counsel,  in  support  of  our 
decision. 

On  the  whole,  we  are  all  of  opinion  that  the  judgment  of  the 
county  court  is  erroneous,  and  must  be  reversed.  The  case  is 
remanded  for  trial. 


Parol  Evidknck  AjmBomro  iNDOBsnaiiT  nr  Blank.— See  the  note  to 
HUl  V.  J?^,  9  Am.  Dec  376. 


RoGEBS  t;.  Stewabt. 

[6  YMMMotrt,  316.1 

Fob  CoMTiNumo  a  NtnaANCX,  lessor,  assigneee  of  lease,  leesees,  and  rab- 
lessees  are  jointly  liable. 

Omixtiko  to  Bemovb  ak  OBSTBnonoir  ur  a  Wat,  placed  there  by  the  de- 
fendant^ is  not  an  abandonment  thereof;  othenriae,  had  the  plaintiff 
himsel/  erected  the  obstruction. 

ExiSTEK/:£  or  other  OBSTBUcnoNs  TO  Plaintiff's  Wat  is  no  bar  to  his 
recovery,  where  snch  other  obstructions  are  not  oonsidered  in  estimat- 
ing damages. 

liBASCBS  OF  Damages  for  OBsrrRucTx:?a  a  Wat  is  the  plaintilf s  injury 
gnstained  by  loss  of  the  use  of  the  entire  wi9;  the  mere  valne  ef  tlw 
way  up  to  some  further  obetmction  is  not  the  proper  rale. 
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JosoMKiT  voB  OmBOcniro  a  Wat  u  a  Bab  to  any  other  aetioa  for  ob- 
■tmctiiig  tlie  mj  doziog  the  aaine  period. 

Oabm  for  obstnicting  a  way.  Verdict  for  the  plaintiff.  The 
opinion  states  the  facts. 

Fhe^,  BeU,  and  Starr,  for  the  defendants. 

Boies  and  Ckipman,  conira. 

By  Court,  Hutghdison,  0.  J.  It  appears  by  the  bill  of  excep- 
tions in  this  case  that  the  plaintiff  owned  a  piece  of  land,  lying 
northwestwardly  of  the  common,  in  Middlebuzy,  and  had  used 
and  occupied,  for  thirty  or  forty  years,  a  foot-way  and  cart-way 
from  this  land,  in  a  south-eastward  direction,  across  a  small 
piece  of  land,  long  owned  by  Oamaliel  Painter  and  his  heirs, 
and  coming  out  into  the  highway  or  common,  near  where  the 
ehuich  now  stands.  The  erection  of  a  fence  on  the  line  of  the 
highway,  with  gates  for  foot-passengers  only,  said  fence  ex- 
tending across  this  private  way  of  the  plaintiff,  was  the  ob- 
stmction  complained  of  in  the  declaration.  In  this,  the  plaintiff 
complains  of  the  obstruction  of  this  way  as  a  cart-way,  uot  as  a 
foci-way. 

The  defendants'  counsel  urge  that  this  action  can  not  be 
maintained  against  these  defendants  jointly.  This  point  must 
be  decided  upon  the  following  facts^  Stephens,  who  was  made 
defendant,  but  has  since  deceased,  erected  this  fence  as  a  door^ 
yard  fence  to  a  house  near  by.  This  was  in  1825  or  1826. 
Afterwards  Stephens  leased  these  premises,  together  with  a 
factory  owned  by  him,  to  the  defendant  Hough,  for  five  years; 
and  afterwards  assigned  this  lease  to  the  defendants,  Stewart 
and  Phelps.  And  said  Hough  underlet  the  house,  to  accom- 
modate which  this  fence  was  erected,  to  the  defendant  Morrison. 
So  that,  during  the  period  of  the  continuance  of  this  nuisance, 
now  complained  of,  Morrison  was  paying  rent  to  Hough,  and 
Hough  was  paying  rent  to  Stewart  and  Phelps.  Upon  these 
facts,  the  county  court  charged  the  jury  that  the  defendants 
were  jointly  liable,  if  any  were  liable.  We  consider  the  charge 
upon  this  point  correct,  so  far  as  the  nuisance  was  continued 
by  the  ordinary  occupation  of  the  premises,  and  the  instructions 
of  the  court  excluded  any  damages  for  anything  proved,  but 
the  ordinary  occupation  of  the  premises,  and  that  in  reference 
to  the  plaintiff's  <»rt-way.  Upon  this  point  the  plaintiff's  coun- 
sel cited  3  Stark.  Ev.  991;  and  Stai^  t.  Spring,  10  Mass.  74. 

What  is  already  said,  di6x>oses  also  of  the  testimony  about 
tome  wood,  placed  so  as  to  obstruct  the  use  of' the  way  as  a 
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foot^way,  by  Morrison  alone.  This^  not  obatraciing  the  cart- 
way, is  not  within  the  declaration;  and  not  being  a  part  of  the 
ordinary  occupation,  can  not  be  charged  upon  the  other  de- 
fendants. Upon  this,  also,  the  instructions  were  correct,  being 
in  favor  of  the  defendants. 

The  defendants'  counsel  contended  in  argument,  that  the 
plaintiff  had  abandoned  this  way,  before  the  injury  complained 
of;  and  this  destroyed  his  right  of  recoTciy,  if  such  right  would 
otherwise  exist.  This  argument  is  urged  upon  the  following 
facts: 

When  Stephens  erected  said  fence,  he  moved  a  house  on  to 
the  premises,  and  extended  it  about  nine  links  to  the  north- 
east over  his  line,  and  into  this  way  of  the  plaintiff;  leaving  only 
ten  links  for  a  passage,  which  is  not  sufficient  for  a  carriage-way. 
Since  which  time  it  could  not  be,  and  has  not  been  used  for  a 
cart- way;  though  there  was  proof  of  the  plaintiff's  drawing 
stone  in  the  rear  of  the  buildings,  which  it  would  have  been 
more  convenient  for  him  to  have  drawn  through  this  cart-way, 
had  it  been  open. 

The  defendants'  counsel  agreed,  that  this  cart-way,  or  right 
of  way,  was  for  the  use  and  benefit  of  Bogers'  property,  in  the 
rear  of  the  Stephens'  buildings,  and  the  plaintiff  suffering  the 
obstruction  to  remain  on  his  own  land,  must  be  considered  an 
abandonment  of  the  way.  jbid  further,  that,  while  the  house 
stands  on  the  plaintiff's  own  land,  and  wholly  obstructs  the  way, 
the  plaintiff  can  suffer  no  damage  from  any  other  obstruction. 
While  the  plaintiff's  counsel  contend,  in  the  first  place,  that, 
the  whole  of  the  different  obstructions  being  put  there  at  once 
by  the  same  individual,  neither  he,  nor  any  person  claiming 
from  bim,  can  justify  one  part  of  them  on  the  ground  that  an- 
other part  would  alone  have  produced  the  same  effect.  It  is 
sufficient  that  the  part  complained  of  produces  the  effect.  In 
the  second  place,  the  plaintiff's  counsel  contend,  that  finding 
both  the  house  and  fence  in  his  way,  it  became  his  business  to 
cause  both  to  be  removed.  When  he  gets  the  fence  removed, 
he  may,  if  he  pleases,  remove  the  house  by  his  own  act,  and 
open  the  way  at  once.  The  court  consider,  that,  if  the  plaintiff 
himself  had  placed  this  house  where  it  was  placed  by  Stephens, 
extending  on  the  plaintiff's  land,  so  as  wholly  to  obstruct  this 
way,  as  a  oart-way,  the  evidence  of  this  would  have  been  perti- 
nent in  proving  an  abandonment;  but  the  plaintiff's  neglecting 
to  bring  an  appropriate  action  for  the  placing  and  continuing 
the  house  there,  is  no  evidence  of  such  abandonment*  until  a 
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longer  period  has  elapsed,  than  the  one  now  proved;  especially 
as  the  front  fence,  of  which  he  now  complains,  was  an  entire 
obstruction  of  the  same  way.  Any  right  the  plaintiff  may  have, 
to  bring  trespass  or  ejectment  for  the  placing  and  cootinuing 
the  house  partly  upon  his  land,  does  not  interfere  with  his 
right  to  maintain  this  action  for  the  obstruction  of  the  way. 

The  question  of  damages  remains  to  be  considered.  The  in- 
structions to  the  jury  upon  this  point  were  as  follows:  "The 
rule  of  damages  is,  what  the  plaintiff  has  lost  by  the  interrup- 
tion of  the  way  during  the  period  of  the  obstruction  by  the  de- 
fendants, say  from  two  to  three  years;  not  for  trespass  on  the 
plaintiff's  own  land  by  the  house,  for  which  he  had  other  rem- 
edies, but  for  the  loss  of  the  way  as  a  team  and  carriage  way." 
The  defendants'  counsel  contend,  that  the  jury  should  have 
been  restricted  to  such  damages  as  the  plaintiff  had  sustained 
for  the  want  of  the  way  from  the  road  or  common  by  the  church 
to  the  Stephens'  house,  which  stood  partly  on  the  plaintiff's 
land.  And  that  he  was  entitled  to  no  damage  for  that,  because 
it  was  of  no  use  for  him  to  get  there  with  his  team,  while  he 
could  go  no  further. 

We  consider  that  the  plaintiff  must  be  entitled  to  his  reason- 
able damages  for  the  loss  of  his  way;  and  the  defendants'  ob- 
jections to  the  full  recovery  in  this  action  seem  to  suppose  that 
the  plaintiff  has  his  ample  remedy,  in  an  action  for  the  placing 
and  continuing  the  house  on  his  land,  for  the  injury  he  sus- 
tained by  the  loss  of  way.  This  is  at  best  but  doubtful. 
Whether  it  be  so  or  not,  the  plaintiff  may  as  well  recover  his 
whole  damage  in  this  suit,  as  if  the  other  obstructions  wore 
named  in  the  declaration;  especially  as  this  recovery  will  be  a 
bar  to  any  other  action  for  obstructing  the  same  way  during 
the  same  period. 

The  judgment  of  the  county  court  is  ai&rmed. 

NniSANOs— LiAiuLrnr  roa  Erectino  and  CoNnNuiKOp  atom  Aubnatioii 
of  tb«  land  upon  which  the  noisanoe  ia  erected:  Plumer  v.  Harper,  14  Am. 
Dec.  333  and  note. 


ROGEBS  V.  JuDD. 

[S  VKBMcniT,223.] 
rLOATZire  Tdcbbu — Owner  of  land  is  not  the  owner  of  timber  floating  in  a 

stream  ranning  over  his  land,  but  has  an  ezdasive  rinht  to  seise  saoh 

wood. 
Tas  MBAStTRB  OF  Dau&ob  for  seizing  snch  timber  by  another  is  the  injury 

to  the  land-owner's  exclusive  right,  that  is,  what  his  chance  of  seizing 

the  timber  was  worth. 


SCO  BoaEBs  t;.  Judd.  [Yermout, 


Tbespass,  for  entering  upon  land  of  ihe  plaintiff,  and 
floating  timber  from  an  eddy  in  a  stream  flowing  o^er  plaintiff's 
land.    Verdict  and  judgment  for  the  plaintiff 

Phelps  and  BeU^  for  the  defendants. 

H,  Seymour,  contra. 

By  Court»  Batubs,  J.  Neither  party  in  this  suit  was  Che 
owner  of  the  wood  and  timber  in  question,  while  floating,  and 
moving  from  place  to  place  in  the  eddy.  But  each  party  had 
the  exclusive  right  to  seize  all  such  wood  and  timber,  while 
floating  and  moving  over  his  own  land,  and  to  take  it  out  of  the 
water  for  his  own  use;  and  if  the  owner  did  not  daim  such 
wood  and  timber  in  a  reasonable  time,  the  same  would  become 
tiie  property  of  the  captor  by  occupancy:  2  Bl.  Ooul  402. 
If  the  defendants,  to  secure  the  wood  and  timber,  which  thej 
had  lawfully  seized  floating  over  their  own  land,  drew  the  same 
across  the  land  of  the  plaintiff,  this  would  not  subject  the  de- 
fendants to  pay  the  plaintiff  for  such  wood,  and  timber;  bat 
they  might  be  liable  for  trespass  upon  the  plaintiff's  freehold. 
In  such  case  the  damages  would  probably.be  small.  But  if  the 
defendants  seized  the  wood  and  timber  while  floating  over  the 
plaintiff's  land,  and  drew  it  out  of  the  water  to  convert  to  their 
own  use,  this  was  more  than  a  trespass  upon  the  freehold.  li 
was  a  violation  of  the  plaintiff's  exclusive  right  to  seize  the 
wood  and  timber  in  that  situation.  In  assessing  the  damages 
for  this  violation,  it  is  for  the  jury  to  find  what  the  plaintiff  lost 
by  the  defendants'  infringing  his  exclusive  right.  The  plaintiff 
did  not  lose  the  wood  and  timber,  for  these  were  never  his; 
but  be  lost  the  chance,  of  seizing  the  wood  and  timber  on  his 
own  land,  and  converting  them  to  his.  own  use,  if  the  true 
owner  did  not  prevent  it.  The  jury  should  inquire  what  this 
chance  was  worth  to  the  plaintiff,  for  so  much  he  lost  by  the 
defendants'  trespass. 

If  the  plaintiff's  chance  to  seize  the  wood  and  timber  waa 
positively  certain,  the  value  of  this  chance  was  much  less  than 
the  value  of  the  wood  and  timber  on  the  land — ^tfae  plaintiff 
having  absolute  property  in  the  same:  the  difference  was  the 
expense  of  seizing  and  drawing  the  wood  and  timber  out  of  the 
water  upon  the  land,  and  the  risk  of  losing  the  same  by  the 
owner.  But  ihe  plaintiff's  chance  to  seise  was  not  positively 
certain;  but  depended  upon  contingencies,  which  rendered  hn 
chance  uncertain,  and  lessened  its  value.  If  the  defendants 
had  not  seized  the  wood  and  timber  when  \hej  did,  the  water 
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might  hare  canied  them  ont  of  the  eddy,  and  the  plaintiff 
woold  have  loet  hia  chance  to  seize.  This  contingency  of  water 
canying  wood  and  timber  out  of  the  eddy  had  happened,  and 
might  again,  which  rendered  the  plaintiff's  chance  to  seize,  in 
some  degree  uncertain,  and  of  less  ^alne. 

In  high  water,  as  often  as  once  in  every  ten  or  fifteen  min- 
ntes,  wood  and  timber  in  the  eddy  form  a  complete  circle, 
which  is  partly  over  the  defendants'  land,  and  partly  over  the 
plaintiff's  land.  Now  if  the  defendants  on  their  land,  had  as 
good  a  chance  to  seize  the  wood  and  timber  in  question,  when 
floating  ih  this  circle,  as  the  plaintiff  had  on  his  land,  then  the 
plaintiff's  chance  to  seize  was  lessened  one  half,  and  was  worth 
only  one  half  as  much  as  it  would  have  been,  if  fiie  defendants 
had  no  chance  to  seize  on  their  own  land. 

It  was  for  the  jury  to  have  found  the  value  of  the  plaintiff's 
chance  to  seize  and  enjoy  the  wood  and  timber,  that  were  taken 
by  the  defendants  on  his  land,  and  as  they  found  the  value  of 
his  chance,  all  circumstances  considered,  so  should  have  been 
their  verdict  for  damages,  on  account  of  the  defendants' depriv- 
ing  the  plaintiff  of  his  chance. 

Upon  the  above  principles  the  cause  should  have  been  sub- 
mitted to  the  jury;  but  the  court  so  charged,  that  the  juxj  might 
understand  that  they  were  to  assess  damages  for  the  plaintiff 
according  to  the  value  of  the  wood  and  timber  seized  by  the 
defendants,  on  the  plaintiff's  land,  and  not  pursued  and  chdmed 
by  the  owners.  If  this  was  the  meaning  of  the  charge,  it  was 
not  according  to  the  principles  which  we  consider  to  be  correct; 
therefore,  the  judgment  of  the  county  court  is  reversed,  and  a 
new  trial  granted. 


Rogers  v.  Judd. 


(6  Vbbmomt,  938.] 
TBM  LAm  OV  TWSHTT  TSABS  BEFOBX  SUTT  ON  A  BoiTD  il  MmnMnofA^  sfifordl 

a  presamption  of  payment  which  is  not  rebutted  by  the  poverty  of  the 
debtor  dnring  that  time,  nor  by  the  imprisonment  of  either  party,  whert 
the  ciicamstsnoes  of  the  imprisonment  do  not  appear. 

AonoN  on  a  bond.    Pleas,  the  general  issue,  and  a  release. 
The  case  appears  from  the  opinion. 

DociitOey  for  the  plaintiff. 

Bales,  ooTiira, 

By  Court,  Hutchihson,  0.  J.    About  twenly-four  years  had 
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elapsed,  after  the  cause  of  action  accrued  upon  this  bond, 
before  the  present  suit  was  commenced.  From  this  lapse  of 
lime  the  defendant  urges  the  presumption  of  law,  that  the  con* 
dition  of  the  bond  was  performed,  or  the  debt  paid.  AJl  this 
court  have  now  to  decide  is,  whether  the  circumstances  on  which 
the  plaintiff  relied  to  rebut  this  presumption  of  law,  were  sach 
as  the  court  ought  to  have  admitted  to  be  proved,  aud,  when 
proved,  ought  to  have  adjudged  su£Bcient  to  remove  the  pre- 
sumption. I  use  the  alternative  expression,  because  the  excep- 
tions, agreed  to  by  counsel,  leave  it  not  very  certain  whether 
the  county  court  excluded  the  evidence,  or  instructed  the  jury 
against  the  plaintiff  upon  its  legal  effect. 

The  circumstances  were:  1.  The  poverty  and  unprisonment 
of  the  plaintSff.  2.  The  defendant's  imprisonment,  and  the 
decease  of  Stephen  Judd,  the  co<K>bligor.  And,  8.  The  plaintifBi 
praying  out  a  writ  upon  this  bond,  a  day  or  two  before  the 
twenty  years  expired,  and  being  so  poor  he  could  not  procure 
bail  to  insure  costs,  without  which  his  writ  would  abate. 

With  regard  to  these  circumstances,  it  does  not  appear  where  or 
what  the  plaintiff's  imprisonment  was,  nor  that  of  the  defendant. 
They  might  both  have  been  imprisoned,  not  in  close  confine- 
ment, but  within  the  limits  of  the  same  prison;  and  might  sue 
each  other  daily,  notwithstanding  such  imprisonment.  Had 
rither  of  them  been  imprisoned  in  a  foreign  country,  so  thai 
he  could  have  no  access  to  the  other,  or  the  other  to  him,  and 
no  means  of  efficiently  directing  a  suit  to  prevent  a  presump- 
tive bar,  it  would  have  merited  a  very  different  consideration. 

Again,  the  poverty  relied  upon,  to  have  any  effect,  must  be 
such  as  to  deprive  one  of  all  power  to  sue;  not  for  a  day  or  two 
merely,  but  during  a  great  share  of  the  time,  while  the  pre- 
sumption runs  against  him.  It  is  not  very  certain  that  such 
poverty  ever  existed  in  this  state,  for  any  considerable  length 
of  time. 

The  defendant's  poverty  might  render  the  collection  of  the 
debt  precarious,  and  even  improbable;  and  yet  furnish  no  rea- 
son why  a  suit  should  not  be  oommenoed,  and  the  right  estab- 
lished, before  the  defendant's  vritnesses  of  performance,  or  of 
payment,  were  all  dead,  or  gone  to  parts  unknown.  Besides, 
in  this  case,  the  plaintiff  shows  in  what  the  defendant's  prop- 
erty consisted,  to  vrit,  in  a  marble  factory.  So  it  seems  he  had 
property,  and  property,  too,  that  might  have  been  attached  foi 
a  debt  due  from  the  defendant. 

The  plaintiff's  applying  for  a  writ  on  his  bond,  and  even  ob- 
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taiuiDg  one,  amounts  to  nothing  to  rebat  the  presumption 
of  payment,  until  such  writ  is  delivered  to  an  officer,  who  would 
make  at- rrioe  of  the  same,  if  the  debtor  was  to  be  found.  If 
otherwise,  the  creditor  might  easily  keep  his  bonds  alive,  with* 
oat  danger  of  testing  the  validity  of  his  demand,  till  his  debt- 
or's means  of  defense  were  gone,  and  his  witnesses  dead. 
There  must  be  steps  taken,  which  tend  to  bring  the  matter  to 
an  issue,  before  the  presumptive  bar  becomes  complete.  If  the 
application  for  a  writ,  and  failure  to  procure  bail,  could  have 
any  effect,  it  surely  could  not  give  four  years  for  the  creditor  to 
sleep  on  his  demand,  and  yet  have  time  given  him  to  collect. 

None  of  the  cases  cited  by  the  plaintifTs  counsel,  support  his 
ebum  in  this.  In  the  case  cited  from  Day's  reports,  all  that 
the  court  decided  was,  that  the  twenty  years  had  not  elapsed. 
The  facts,  in  the  action  for  rent,  were  such  as  were  calculated 
to  rebut  the  presumption  of  payment.  The  rent  was  due  in 
EogUnd,  where  the  plaintiff  lived;  and  the  defendant  came  to 
America;  and,  when  inquired  of  by  the  plaintiff's  agent,  denied 
executing  the  lease.  And  no  action  could  have  been  brought, 
with  any  prospect  of  recovering  judgment,  till  some  person  ac- 
quainted with  the  defendant,  should  arrive  and  identify  him  as 
the  person  wko  did  execute  the  lease. 

We  consider  the  drcamstances  relied  upon,  insufficient  in 
their  character  to  rebut  the  presumption  of  payment,  which 
arose  from  the  lapse  of  twenty-four  years. 

The  judgment  is  affirmed,  with  costs. 


FusuMFnos  OF  PATmMT  from  lapse  of  time^  how  rebatted:  Bollqf  v. 
/ockmm^  8  Am.  Dea  909;  Wanmaker  ▼.  Van  BvMrh^  23  Id.  7i& 

PusuMRiOK  OF  Patioht  vbom  IiAm  OF  Tdcs.— See  the  referenoes  te 
Mtee  end  decieJone  on  tlue  sabjeot  in  this  series  hi  the  note  to  Wanmaker  v. 
Van  Buakirk,  Id. 


Gates  t;.  Gobehail 

(9VkBM(»T,S17.] 

I17IN11IB5T  roB  Damaois  di  AN  AcnoN  OF  AssuxpsiT  foQDded  on  a  writtea 
oontractt  relative  to  the  sale  of  certain  sheem  is  not  a  bar  to  a  sabee* 
qneot  action  of  trover  for  the  value  of  each  sheep. 

Tboveb  for  the  value  of  certain  sheep.    Plaintiff  gave  in  evi 
dence  the  following  writing: 

*'  BuTLAim,  12th  November,  1827. 
*'  This  instrument  is  to  certify  that  I,  Judson  Goreham,  do 
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agree  to  pay  Gardner  Gates,  or  order,  tbiriy  good,  likely  aheep, 
which  are  to  average  balf-blooded  Merino  of  good  quality;  none 
to  be  over  two  years  old,  and  none  to  be  nnder  one  year  old. 
There  is  to  be  sixteen  ewes  and  fourteen  wethers.  The  said 
sheep  are  to  be  returned  in  one  year  from  date,  in  good  ordor; 
it  being  for  value  received. 

"  Signed,  Judsoh  Gk>BXHAK.'' 

Plaintiff  further  proved  a  demand  and  refusal  Defendant 
gave  in  evidence  a  judgment  in  assumpsit,  in  favor  of  the 
plaintiff  and  against  the  defendant,  on  the  same  writing,  of  ten 
cents  damages,  and  seven  dollars  and  fifty  cents  oosts,  and 
claimed  it  to  be  a  bar.  The  plaintiff  replied  that  the  caosee  of 
action  were  not  the  same. 

MsrriU  and  Ormsbee^  for  the  plaintifll 

Bo\foe  and  Eodges,  contra. 

By  Court,  "Bayixeb,  J.  The  contract  between  the  parties,  of 
which  the  above  is  a  copy,  is  doubtful  on  the  face  of  it.  From 
the  words  in  the  first  three  lines,  "  I  do  agree  to  pay  thirty 
sheep,"  one  would  suppose  that  this  was  a  promissoiy  note  for 
sheep,  and  the  plaintiff  could  have  no  interest  in  them  before  they 
were  paid.  But  from  the  words  in  the  sixth  and  seventh  lines, 
"  the  said  sheep  is  (are)  to  be  returned  in  one  year  from  date/' 
one  might  suppose  the  defendant  took  the  sheep  of  the  plaint- 
iff, who  still  remained  the  owner  of  the  sheep,  which  the  de- 
fendant was  to  return  to  the  plaintiff  in  one  year.  But  both  of 
these  constructions  can  not  be  right.  If  we  reject  the  word 
**  pay"  in  the  second  line,  and  substitute  the  word  ''return," 
there  would  be  no  great  difficulty  in  understanding  this  contract, 
as  it  was,  probably,  understood  by  the  referee,  when  he  decided 
the  first  suit;  that  is,  that  the  plaintiff  was  the  owner  of  the 
sheep.  Whether  the  referee  should  or  should  not  have  found 
the  value  of  the  sheep,  we  do  not  decide.  It  is,  however,  clear 
that  the  referee,  when  he  found  only  ten  cents  damages  and 
costs,  did  not  intend  to  find  for  the  plaintiff  the  value  of  the 
sheep;  but  found  the  ten  cents  damages  and  costs  for  some  sup- 
posed injury,  which  he  considered  was  warranted  by  the  evi- 
dence before  him.  The  record  of  the  first  suit  does  not  show 
that  there  was  any  evidence  before  the  referee  of  a  conversion 
of  the  sheep  by  the  defendant,  so  that  the  plaintiff  could  main- 
tain trover  for  them.  The  non-delivery  of  the  sheep  at  the  time 
agreed  upon  was  not  a  tortious  conversion  on  the  part  of 
the  defendant.     This  principle  of  law  is  recognized  by  Lord 
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Ellenborongh,  in  the  case  of  Severin  t.  KeppeU,  4  Esp.  N. 
P.  156.  He  says,  **  that  what  begins  in  contract,  a  non- 
performance of  what  the  party  so  undertakes  to  do,  or  a  bare 
noD-delivery  of  what  he  undertakes  to  deliver,  is  not  to  be  con- 
sidered as  of  itself  amounting  to  a  tortious  conversion." 

Now,  if  the  non-delivery  of  the  sheep,  at  the  time  agreed, 
was  not  a  tortious  conversion,  then  it  was  necessary  for  the 
plaintiff,  before  he  brought  his  action,  and  subsequently  to  the 
day  when  the  sheep  were  to  have  been  returned,  to  demand  the 
sheep  of  the  defendant,  in  order  to  maintain  trover  for  them. 
It  seems  such  demand  was  made  by  the  plaintiff,  and  the  de- 
fendant refused  to  return  the  sheep.  This  demand  and  refusal 
is  sufficient  evidence  of  a  conversion  of  the  sheep  by  the  defend- 
ant; which  conversion  is  the  cause  of  action  for  which  the  de- 
fendant is  sued  in  trover.  This  cause  of  action  can  not  be  the 
same  as  the  one  described  in  the  record  of  the  first  suit.  If  the 
causes  of  action  are  not  the  same,  will  it  be  pretended  that  the 
leooveiy  of  ten  cents  damages  and  one  dollar  and  fifty  centi 
oosts  in  the  first  suit,  will  bar  a  recovery  in  the  second  suit, 
being  an  action  of  trover  and  conversion  for  the  value  of  the 
sheep  f  In  the  case  of  KUchen  et  oL  v.  Campbell,  3  Wils.  304, 
the  court  say:  **  Yon  shall  not  bring  the  same  cause  of  action 
twice  to  a  final  determination;  nemo  d^)et  bU  vexari,  upon  this 
we  found  our  judgment:  and  what  is  meant  by  the  same  cause 
of  action  is,  where  the  same  evidence  will  support  both  the  ac- 
tions, although  the  actions  may  happen  to  be  grounded  on  dif- 
ferent writs;  this  is  the  test  to  know  whether  a  final  determina- 
tion in  a  former  action  is  a  bar  or  not  to  a  subsequent  action; 
and  it  runs  through  all  the  cases  in  the  books,  boUi  in  real  and 
personal  actions." 

In  the  case  at  bar,  it  can  not  be  said  that  the  evidence  which 
was  sufficient  to  support  the  first  action  was  sufficient  to  sup- 
port the  second.  It  did  not  tend,  at  all,  to  prove  a  conversion 
of  the  sheep  by  the  defendant. 

In  the  case  of  Lacon  v.  Barnard,  Oro.  Char.  35,  it  was  de- 
cided that  a  recovery  of  two  pence  damages,  and  six  pounds 
eosts,  in  an  action  of  trespass,  for  taking  and  driving  away  a 
ilock  of  sheep,  is  no  bar  to  trover  for  the  value  of  said  sheep, 
if  the  plaintiff  reply  that  the  recovery  was  only  for  the  taking 
and  driving  away,  and  not  for  the  value  of  the  sheep.  "  The 
damages  of  two  pence  given  for  eighty-nine  sheep  being  so 
small,  is  in  itself  an  implication  (and  the  court  shall  so  intend 
it)  that  it  was  given  only  for  the  taking  and  driving  of  them, 
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and  that  the  plaintiff  had  them  again,  and  not  in  lieu  of  the 
Talue  of  them;  for  if  it  should  be  given  for  the  value  of  them, 
then  the  plaintiff  should  thereby  lose  the  property  in  them,  and 
have  nothing  for  his  sheep  but  two  pence,  and  the  defendant 
should  have  the  sheep:  but  the  law  will  rather  intend  (and  so 
it  may  be  averred)  that  those  damages  were  given  only  for  the 
taking  and  driving,  and  that  the  plaintiff  had  them  again,  and 
afterwards  lost  them,  and  that  the  defendant  found  and  con- 
verted them,"  etc. 

Some  of  this  reasoning  will  apply  to  the  case  at  bar.  The 
law  will  intend  almost  anything  before  it  will  intend  that  the 
ten  cents  damages  were  allowed  by  the  referee  in  the  first  Bail 
for  the  value  of  the  plaintiff's  thirty  sheep. 

The  plaintiff  offered  to  prove  by  parol,  what  construction  the 
referee  gave  to  the  written  contract  of  the  parties  on  the  trial 
of  the  first  suit  before  him,  and  also  to  show  for  what  he  found 
the  ten  cents  damages.  This  evidence  was  rightly  excluded  by 
the  county  court,  whose  duty  it  was  to  construe  the  written 
contract  themselves,  without  reference  to  the  oonstniotion 
which  was  given  it  by  the  referee.  And  without  parol  evidence, 
the  law  would  presume  that  the  ten  cents  damages  were  not 
found  by  the  referee  for  the  value  of  the  sheep.  As  we  are  not 
satisfied  that  the  causes  of  action  are  the  same,  or  that  the 
same  evidence  would  support  both  actions,  the  judgment  of  the 
county  court  is  reversed,  and  a  new  trial  is  granted. 

Rbs  Adjudioata. — See  cases  in  this  aeries  refened  to  in  the  note  to  Xcna- 
rence  v.  HutU,  25  Am,  Dec.  639. 


Yaughn  t;.  Babbet. 

[6  Vaufoar,  S88.] 

Ax  Admivistatob  Appointbd  in  Akother  Stats  can  not  relsMe  adabtar 
of  this  state,  so  aa  to  bar  an  action  bronght  by  the  looally  appointed  ad* 
nunlstrator. 

Debt  on  a  judgment.  The  opinion  states  the  facta.  Judg- 
ment for  plaintiff. 

Mosea  M,  Strong ^  for  the  defendant. 

J.  Clark,  coiUra, 

Phelps,  J.  It  appears  that  John  W.  Mott,  being  a  dtiBen 
and  resident  of  New  York,  obtained  a  judgment  against  the 
defendant,  and  afterwards  died  in  New  York. 
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of  his  effects  was  there  committed  by  the  surrogate  to  Henry 
Mott»  and  administration  of  the  effects  of  J.  W.  Mott  in  this 
state,  was  granted  to  the  plaintiff  bj  the  probate  court  for  the 
district  of  Rutland,  within  which  the  defendant  resided.  Sub- 
sequently, the  defendant  obtained  a  discharge  from  Henry 
Uott,  and,  the  plaintiff  having  brought  this  action,  the  defend-* 
ant  pleads  that  discharge  in  bar.  The  question  is,  will  the  dis« 
eharige  avail  him  t  The  disposition  of  effects  left  vacant  by  the 
decease  of  the  owner,  has  ever  been  regarded  as  a  matter 
strietly  of  local  jurisdiction.  It  is,  indeed,  a  proceeding  inrem, 
and  in  every  country  is  considered  as  falling  within  the  joris- 
dietion  of  the  particular  state,  province,  or  district  in  which 
the  effects  are  situate. 

In  England,  where  this  subject  is  committed  to  the  ordinary, 
if  there  are  effects  in  two  dioceses,  administration  must  be  taken 
in  the  provincial  court;  and  if  there  are  effects  in  two  prov* 
inces,  i.  e.,  within  the  jurisdiction  of  two  archbishops,  admin 
istration  must  be  taken  in  both.  The  reason  given  is,  that  they 
are  each  supreme  jurisdictions,  and  neither  can  act  in  the  other 
Bac.  Abr.,  tit.  Executors,  E;  Hardrees,  216;  1  Salk.  89,  40; 
8  BL  Com.  509. 

So  no  notice  is  taken  there  of  administration  granted  abroad, 
nor  does  a  grant  of  administration  in  England  extend  to  the 


The  same  view  of  the  subject  has  ever  been  taken  in  the 
United  States.  Hence,  an  administrator  appointed  in  a  foreign 
state  has  no  authority  in  the  United  States:  Grosvenar  v.  Ear- 
rig,  1  Dall.  466;  ZHoron  v.  Bammj/'a  Eae^rs,  8  Cranch,  819; 
Lewis  ei  ux.  v.  McFarUmd^  9  Id.  151;  Selectmen  of  Boekm  v. 
BoyltUm,  2  Mass.  884. 

So  letters  of  administration  granted  in  one  of  the  states  are 
of  no  authority  in  another.  This  point  has  been  repeatedly 
decided  by  the  courts  of  the  United  States:  See  1  Cranch,  259; 
8  Id.  819;  8  Day,  804.  It  has  been  so  held  in  Maine:  See  5 
Gtreenl.  261.  In  New  Hampshire:  See  Ad.  N.  H.  198.  In 
Massachusetts:  See  8  Mass.  514;  2  Id.  884;  5  Id.  67;  8  Id.  586; 
11  Id.  256.  In  Connecticut:  See  8  Day,  74;  4  Id.  87.  And 
similar  decisions  have  been  had  in  Virginia,  Kentucky,  Ohio, 
and  North  Carolina. 

So  far,  indeed,  has  this  doctrine  been  carried,  that  in  some 
states  they  do  not  hold  an  administrator  appointed  abroad  re* 
qpomdUe  within  their  jurisdiction,  nor  an  administrator  ap» 
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pointed  within  the  state,  responsible  for  effects  reoeiTed  oat  of 
their  jurisdiction:  See  2,  5,  and  8  Mass.  cited  above. 

This  sabject  has  also  been  before  our  courts,  and  similar  de- 
cisions had:  Se^  Adm'r  of  Dodge  v.  Whetmore^  Brayt.  92;  aiaa 
Lee  V.  Eavena^  Id,  93.  The  case  of  Lee  v.  Havens  is  strictl j  in 
point  with  the  present.  In  that  case,  an  administrator  ap- 
pointed in  Massachusetts  had  attempted  to  evade  our  jurisdio- 
tion,  by  indorsing  a  note  due  from  a  citizen  of  this  state  to  his 
intestate  there.  A  suit  was  brought  by  the  indorser,  bat  the 
court  held  the  indorsement  nugatory,  as  the  administrator  had 
no  interest  in,  or  control  over,  the  note  in  question. 

In  short,  if  the  courts  of  this  state  have  jurisdiotiony  it  fol- 
lows that  the  courts  of  no  other  state  can  have.  The  idea  of 
a  eonoaxTeni  jurisdiction  in  such  a  case,  is  absurd  and  imprac- 
ticable. 

If  any  reason  be  necessaxy  to  show  the  propriety  of  the  de- 
cisions on  this  subject,  it  is  found  in  the  obvious  propriety,  not 
to  say  necessity,  of  protecting  the  rights  of  our  own  citiaens 
who  may  be  creditors  of  the  intestate.  To  suffer  the  effects  of 
the  intestate  to  be  eloigned,  without  attending  to  these  rights^ 
is  an  act  of  comity  to  other  jurisdictions,  which  no  state  does, 
or  will  exercise. 

An  idea  seems  to  have  been  entertained,  that  the  jurisdictiim 
over  the  debt  in  this  case,  followed  the  person  of  the  creditor. 
But  it  is  to  be  observed,  that  jurisdiction,  or  the  right  of  ad- 
xninistamtion  in  respect  to  debts  due  a  deceased  person,  never 
follows  the  residence  of  the  creditor.  They  are  always  bona 
nokthiHa^  unless  they  happen  to  fall  within  the  jurisdiction 
where  he  resided:  See  Bac.  Abr.,  Executors,  E. ;  Cro.  Eliz.  472. 
Judgments  are  bona  noiabUia  where  the  record  is  (Ld.  Baym. 
£55;  Oarth.  149;  8  Mod.  244;  Anon.,  6  Geo.  11.,  cited  by 
8elw.);  specialties,  where  they  are  at  the  time  of  the  creditor's 
decease  {Lum  v.  Dodson,  cited  in  Selw.  N.  P.;  Byron  v.  Byron^ 
Oro.  Elis.  472),  and  simple  contracts  where  the  debtor  resides: 
Oarthew,  373;  Salk.  37;  Ld  Baym.  562. 

An  attempt  is  also  made  to  support  this  defense  upon  the 
rule  of  lex  loci  coniradua.  This  rule  in  most  cases  is  founded 
upon  the  supposed  intent  of  the  parties.  Further  than  this  it 
is  a  matter  of  comity  merely,  as  no  independent  state  is  bound 
to  execute,  or  be  governed  by,  the  laws  of  another.  To  apply 
the  rule,  however,  to  a  case  like  the  present,  and  permit  tbA 
interference  of  another  state  with  subjects  falling  within  oar 
jurisdiction,  would  be  an  abandonment  of  our  own  sovereignty. 
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All  iransactioiis  taking  place  in  New  Tork^  upon  matters  sub- 
ject to  their  jurisdiction,  if  regular  by  their  laws,  would  be 
properly  regarded  here.  A  judgment  rendered  there,  if  the 
parties  and  subject-matter  are  within  their  jurisdiction,  would 
be  held  conclusive;  and  even  the  act  of  a  sheriff  executed  there, 
would,  under  like  circumstances,  be  esteemed  valid,  if  called  in 
question  here.  But  we  should  hardly  concede  to  their  courts 
the  power  of  acting  upon  the  title  of  our  lands,  or  to  their 
Bheriflb  that  of  disposing  of  them  at  auction. 
The  judgment  of  the  county  court  is  therefore  affirmed. 


An  extended  consideration  of  the  powers  of  foreign  appointed  ezeontors 
and  administrators  to  collect  debts  oat  of  the  jnrisdiction  in  which  they  rs- 
esived  their  letters,  was  made  by  the  court  in  Marcy  v.  Matey,  32  Conn.  308^ 
S21,  where  Butler,  J.,  criticised  the  doctrine  of  the  principal  case  as  follows: 
"  In  the  second  place,  I  assume  that  the  defendant  [the  foreign  appointed 
soEsentor],  having  such  qualified  right  or  title  to  the  debts  due  here,  and 
being  under  obligation  to  inventory  them  and  administer  them  there,  and 
lor  that  purpose  to  collect  them  here,  had  a  perfect  right  to  oolleet  them  hers 
and  admTniiiti*r  them  there  without  clothing  himself  with  administration 
here,  if  the  debtors  were  willing  to  pay,  and  the  plaintiff  [local  creditor  of 
the  deceased],  did  not  interfere  and  prevent  it.     Some  of  the  earlier  cases  in 
MsssMchnnetts  and  Vermont  were  decided  on  the  ground  that  an  administra- 
tes had  no  right  to  collect  simple  contract  dehts  due  in  another  state:  Oood* 
win  V.  Jones^  3  Mass.  514  [3  Am.  Dec  173];  Steoena  v.  Oayhrd,  11  Id.  2o6| 
Vaughn  ▼.  Barret^  5  Vt  333.     But  Judge  Shaw,  in  Sand  v.  Ilubbarcl,  4  Meta 
252,  questions  the  correctness  of  these  decisions  thus:  '  These  are  all  cases  of 
tttsstacy,  and  turn  on  the  authority  of  an  administrator,  as  contradistuf 
gniahed  from  that  of  an  executor  aopointed  by  the  will  of  a  testator.    In 
such  case  it  is  held  that  as  an  administrator  derives  his  whole  authorify  from 
the  law  of  the  state  under  which  he  is  appointed,  his  authority  can  not  be 
extended  beyond  its  jurisdiction;  though  were  it  a  new  question,  there  would 
be  great  canvenience  and  perhaps  some  legal  ground  to  decide,  as  between 
tiie  states  of  this  union,  that  where  a  principal  administration  is  granted, 
that  is,  an  administration  in  the  state  where  the  intestate  had  his  domicile^ 
and  by  whose  laws  his  personal  property  must  be  distributed  and  his  estate 
settled,  the  principal  administrator  should  so  far  have  authority  over  debts 
due  in  other  states  by  negotiable  securities  or  otherwise,  that  a  payment  to 
him  by  the  dtisens  of  another  state  before  administration  granted  in  the 
Utter,  should  be  a  good  discharge.'    These  remarks  of  Judge  Shaw  clearly 
show  that  the  earlier  cases  referred  to  were  not  sufficiently  considered,  so. 
far  as  they  bear  upon  the  question  under  consideration." 

RioHTS  or  FoaxiON  ADMLSiaTRjootOL^Sneed  v.  Ewing,  22  Am.  Dea  4r» 
and  Dole. 
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TjAPHAM    V.    GUBTIB. 

[6  ywmmimn,  871.] 
Om  Who  has  AoQunua>  a  PBssoBiFnvB  Right  to  oonttniflt  adam  on  a 
stream  miuit»  neveriheleBS,  use  ordinary  ears  and  dfligenoe  in  "**^^"g 
repairs  in  the  dam  so  as  not  to  injore  those  below. 

Ca8B.  Plea,  not  guilfy.  The  action  was  for  injury  sastained 
to  the  plaintiffs'  furnace  by  the  breaking  away  of  defendant's 
dam  on  the  stream  above  the  furnace,  occasioned  by  the  negli- 
gent omission  of  the  defendant  to  repair  his  dam.  The  case 
was  brought  before  this  court  on  exceptions  to  the  chaxge  to  the 
jury,  and  to  admission  of  the  testimony  of  one  Pratt  Curtia. 

Benneti  and  Aiken,  for  the  plaintiffs. 

L.  Sargeant,  contra. 

By  Court,  Baylies,  J.  The  record  shows  what  evidence  the 
plaintiffs  introduced  to  support  the  issue  on  their  part;  also,  the 
evidence  which  the  defendant  introduced.  If  the  jury  found 
the  facts  which  the  defendant's  evidence  tended  to  prove,  what 
is  the  operation  of  law  upon  these  facts  ?  Before  I  attempt  to 
answer  this  question,  I  will  state  the  law  as  it  is  generally  under- 
stood in  England  and  in  the  United  States.  In  the  case  of 
Barber  v.  Shaw  el  al.,  6  East,  208,  the  court  say:  An  adverse 
right  may  exist,  founded  on  the  occupation  of  another.  And 
though  the  stream  be  either  diminished  in  quantity,  or  even  cor- 
rupted in  quality,  a^  by  means  of  the  exercise  of  certain  trades; 
yet,  if  the  occupation  of  the  party  so  taking  or  using  it,  has 
existed  for  so  long  time  as  may  raise  the  presumption  of  a 
grant,  the  other  party  whose  land  is  below,  must  take  the  stream 
subject  to  such  adverse  right.  I  take  it  that  twenty  years'  ex- 
clusive enjoyment  of  the  water  in  any  particular  manner,  affords 
a  conclusive  presumption  of  right  in  the  party  so  enjoying  it^ 
derived  from  grant  or  act  of  parliament. 

Swift,  C.  J.,  says:  ''A  special  right,  different  from  the  general 
one,  may  be  acquired  by  an  adjoining  proprietor,  by  grant,  or 
by  possession,  for  such  length  of  time  as  will  furnish  presump- 
tive evidence  of  a  grant.  In  England  it  has  been  decided  that 
twenty  years'  exclusive  enjoyment  of  water  in  a  particular  man- 
ner, affords  a  conclusive  presumption  of  a  right  in  the  party 
enjoying  it,  derived  from  some  individual  having  the  power  to 
make  it,  or  from  the  legislature;  and  in  this  state,  fifteen  years' 
exclusive  enjoyment  will  furnish  the  same  evidence.  Such  ex- 
clusive  right,  however,  must  be  measured  and  limited  by  the 
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extent  of  its  enjoyment^  and  the  occapier  can  no  more  enlaige 
it  than  he  can  aBSome  a  new  right:"  Ingrdham  v.  Huichinsonf  2 
Conn.  584. 

Mi.  Angelly  in  his  valoable  treatise  on  the  common  law,  in 
rehition  to  water-courses,  p.  42,  says: ''  The  priyilege  of  using 
the  water  in  any  particular  manner,  and  of  diverting  it  in  any 
quantity,  may  also  be  acquired  by  usage;  which,  when  con- 
tinued without  interruption  for  a  great  length  of  time,  has  all 
the  validity  and  effect  of  an  express  grant.''    He  refers  to  2 
Yem.  390;  and  Sull.  on  Land  Tit.  273.    In  page  44,  he  says: 
"  The  priuciple  of  acquiring  a  right  to  incorporeal  heredita- 
ments by  an  enjoyment  of  twenty  years,  is  derived  from  the 
statute  21  Jac.  1,  which  enacts  that  no  person  shall  make  entry 
into  lands,  but  within  twenty  years  next  after  his  right  or  title 
■hall  first  descend  or  accrue  to  the  same."    He  also  says:  '*  If 
a  water-course  is  in  any  way  diminished  in  quantity,  yet  if  the 
occupation  of  the  party  taking  and  using  it  has  existed  for 
twenty  years  or  more,  the  party  whose  land  is  below  must  take 
the  stream  subject  to  the  adverse  right."    In  page  48,  he  says: 
"  The  usage,  which  is  thus  supposed  to  be  founded  on  a  grant 
or  agreement,  will  determine  the  extent  of  the  supposed  grant. 
The  right  granted  is  considered  to  be  commensurate  with  the 
right  enjoyed.    A  person  who  has  enjoyed  a  limited  right,  can 
not  lawfully  enlaige  it  to  the  detriment  of  others;  and  in  case 
of  such  enlargement,  those  who  are  prejudiced  may  lawfully 
ohetruct  the  use  in  the  newly-acquired  part;  but  still  he  will  be 
entitled  to  his  former  right,  both  to  the  same  extent,  and  iu  the 
same  specific  manner." 

Chancellor  Kent  (3  Com.  356)  says:  "  The  general  and  estab- 
lished doctrine  is,  that  an  exclusive  enjoyment  of  water  or  of 
light,  or  of  any  other  easement,  in  any  particular  way,  for 
twenty  years,  without  interruption,  becomes  an  adverse  enjoy- 
ment, sufficient  to  raise  a  presumption  of  title  as  against  a  right 
in  any  other  person,  which  might  have  been,  but  was  not,  as- 
serted.    The  right  is  confined  to  the  extent  and  the  mode  of 
enjoyment  during  the  twenty  years.     All  that  the  law  requires 
iff,  that  the  mode  or  manner  of  using  the  water  should  not  be 
loaterially  varied  to  the  prejudice  of  other  owners;  and  the  pro- 
prietor is  not  bound  to  use  the  water  in  the  same  precise  man- 
ner, or  to  apply  it  to  the  same  mill;  for  such  a  construction  of 
the  rule  would  stop  all  improvements  in  machinery.     He  is 
only  not  to  vaxy  the  enjoyment  to  the  prejudice  of  his  neigh- 
bor." 
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If  it  be  irae  that  the  defendant  **  erected  a  mill-dam  tii>oA 
the  same  site  which  he  had  owned  above  forty  years  ago,  and 
more  than  twenty  years  before  the  erection  of  the  plaintiffiT 
furnace;  that  the  dam  in  question  was  erected  about  twelve  ar 
fourteen  years  previous  to  its  going  off;  that  it  was  built  8a1>- 
stantially,  and  was  safe  and  secure  as  dams  in  general;  that  it 
was  kept  in  repair/'  etc.,  as  the  evidence  tended  to  prove,  then 
the  defendant  acquired  certain  rights:  that  is,  by  a  usage  of  lortj 
years,  he  acquired  the  right  to  have  and  support  a  dam  acroaa 
said  stream,  and  to  raise  the  water  to  a  certain  height.     And 
also  by  forty  years'  exclusive  enjoyment  of  the  water  in  the  pond, 
raised  by  said  dam,  he  acquired  a  right  to  the  use  of  the  water 
in  future,  as  he  had  used  it  in  time  past.    In  analogy  to  oar 
statute  of  limitations,  these  rights  were  perfected  after  the  lapse 
of  fifteen  years.    And  notwithstanding  these  rights,  the  defend* 
ant's  duties  and  liabilities  might  be  greatly  increased  by  other 
persons  erecting  mills  on  the  same  stream.    Before  the  plain tiflb 
erected  their  furnace,  the  defendant,  if  he  injured  no  person 
above  nor  below  him,  might  raise  the  water  in  the  pond  to  any 
height  he  pleased,  and  might  suffer  his  dam  to  decay  till  the 
water  crushed  it,  and  went  off  in  a  body.    But  after  the  plaint- 
iffs erected  their  furnace  below  on  the  same  stream,  the  defend- 
ant could  not  lawfully  raise  his  dam  above  its  usual  height,  so 
as  to  lessen  the  flow  of  water  to  the  plaintiffs'  furnace;  nor 
suffer  his  dam  to  decay,  break  down,  and  let  off  all  the  water 
at  once,  to  the  injury  of  the  plaintiflh. 

But  the  defendant  was  subject  to  the  maxim,  sic  ulere  iuo  tU 
alienum  rum  Ixdas.  To  comply  with  this  requisition  of  the  com- 
mon law,  it  was  the  duty  of  the  defendant  to  have  used  ordinary 
care  and  diligence  in  making  repairs  to  his  dam,  or  in  drawing 
off  the  water  from  his  pond,  to  prevent  injuries  to  the  plaintiffs' 
furnace.  If  the  defendant  did  not  use  this  care  and  diligence, 
be  was  guilty  of  negligence,  and  liable  for  consequential  dam- 
ages; but  he  was  not  liable  for  inevitable  accidents. 

After  the  defendant's  land  was  attached  in  this  suit,  he  deeded 
a  part  of  the  same  land,  with  the  attachment  thereon,  to  Pratt 
Curtis,  whose  interest  it  was  to  remove  this  incumbrance  from 
the  land.  With  this  interest  existing,  Pratt  Curtis  was  not  a 
competent  witness  to  testify  for  the  defendant. 

Inasmuch  as  the  county  court  admitted  said  witness  to  testify 
on  the  part  of  the  defendant,  and  instructed  the  juxy  contrary 
to  the  aforesaid  principles  of  law,  as  to  the  defendant's  duties 
and  liabilities,  the  judgment  of  the  county  court  is  set  aside, 
aiid  a  new  trial  granted. 
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BiNNET  V.   PlUMLEY. 

[S  YxBMon,  600.] 

RofR  Ornof  to  Trxjwtees  or  a  Corpobatiox  is  properly  toed  on  in  their 

name,  they  liaving  the  legal  interest  therein;  otherwise  where  a  note  is 

gi^en  to  corporation  agents  or  servants. 
OiUTiBT  AjfD  Makivo  ot  A  NoTi  need  not  be  alleged  in  those  words;  if 

othsrwise  clearly  alleged,  it  is  soffident 
Aluodto  thb  Psomibs  nr  akb  bt  thb  Notb  is  sufficient;  it  is  not  neoes- 

ssxy  to  raise  a  promise  from  the  maker's  liability. 

Abbompot  on  a  note  in  &Tor  of  the  plaintifb  **  and  their  sue- 
eenon,  tnutees  of  the  New  Market  and  Kingston  Weslejan 
Aeademj/'  or  their  order.  Demurrer  and  joinder.  Judgment 
for  the  plaintiflEs.    Defendant  excepted. 

Oeorge  C.  Cahoon^  for  the  plaintiffs. 

Cuakman^  Hlbbard,  and  belcher,  contra. 

By  Conrt^  BAim,  J.  It  is  contended  that  this  action  should 
have  been  brought  in  the  name  of  the  corporation  of  "  Newmarket* 
and  Kingston  Wesleyan  Academy/'  and  not  in  the  names  of  the 
plaintiffs.  But  it  does  not  appear  that  there  is  a  corporation  of 
that  name.  We  know  of  none  in  this  state;  and  if  one  exists 
in  Massachusetts,  where  the  plaintiffs  reside,  the  defendant 
ihould  show  it^  by  producing  the  act  of  incorporation,  or  by 
other  legal  eTidenoe.  This  court,  without  evidence,  will  not 
presume  the  existence  of  such  a  coxporation.  But  admitting 
there  ia  such  a  corporation,  and  the  plaintiffs  are  trustees  of  it, 
and  the  note  in  question  was  executed  to  them,  as  such  trus- 
tees, I  conceive  this  action  is  well  brought.  The  plaintiffs  had 
the  legal  interest  in  the  note,  and  should  sue  to  collect  the 
money:  See  1  Chit.  PL  4. 

If  the  plaintiffs  had  been  mere  servants  or  agents  of  the  cor- 
poration, and  had  made  a  contract  in  their  behalf,  then  the  ac- 
tion should  be  in  the  corporate  name:  1  Chit  PL  4,  and  the 
authorities  there  referred  to.  But  it  seems  the  plaintiffs  did 
not  act  as  mere  servants  or  agents,  who  have  no  legal  interest 
in  their  contracts,  but  acted  as  trustees,  and  took  a  legal  in- 
terest. 

The  defendant  also  contends  that  the  plaintiffs  have  not 
averred  the  delivery  of  the  note  to  the  payees.  It  is  not  neces- 
•aiy,  in  a  declaration  on  a  bill  of  exchange,  to  aver  that  the 
maker  delivered  it:  it  is  sufficient  to  state  that  he  made  it;  for 
these  words  imply  a  delivery:  ChurchUl  v.  Oardner,  7  T.  B.  596. 
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In  the  case  at  bar,  the  plaintiffs  aver ,  that  the  def endant, '  *  bj 
his  note,  under  his  hand  of  that  date,  for  Talue  received,  proia- 
ised  to  pay  the  said  Amos  Binnej  and  John  Broadhead,''  etc. 
But  how  could  the  defendant  effectaallj  promise  the  pkuntiffii 
by  his  note,  without  delivery  ?  I  consider  deliveiy  is  implied 
in  the  words,  "by  his  note  promised/' etc.,  and  it  was  not 
necessary  to  aver  it. 

In  Chitty  on  Bills,  531,  n.,  it  is  said:  **  The  averment  of  £he 
delivery  of  the  note  to  the  payee  is  not  necessary,"  and  refezs 
to  7  T.  B.  596,  and  5  East,  476. 

The  defendant  also  insists,  that  *'  the  plaintiffs  have  declared 
upon  the  note,  as  a  specialty,  whereas  they  ought  to  have  al- 
leged, that  the  defendant,  in  consideration  of  having  made,  ex- 
ecuted, and  delivered  said  note,  undertook,''  etc. 

Whoever  will  examine  Mr.  Chitty's  critical  observations  upon 
an  English  declaration  by  the  payee  against  the  maker  of  a 
promissory  note,  will  perceive  that  there  is  no  set  of  words,  or 
phrases,  necessary  to  be  used  on  every  occasion,  in  making  a 
declaration:  Chit,  on  Bills,  529-582. 

The  plaintiflh,  in  this  case,  have  adopted  a  concise  form  of  a 
declaration:  they  do  not  aver  that  the  defendant  made  the  note; 
but  they  aver  that  which  includes  the  making;  namely,  that 
the  defendant  "  by  bis  note  in  writing  under  his  hand,"  eto. 
It  could  not  be  ''his  note  in  writing  under  his  hand,"  unless 
he  made  it.  The  plaintiffs  have  not  raised  a  promise  from  the 
defendant's  liability  to  pay  the  money  contained  in  the  note, 
according  to  the  English  practice;  but  have  declared,  that  the 
promise  was  made  in  and  by  the  note  itself,  which  is  according 
to  our  practice. 

On  the  whole,  we  consider  the  declaration  sufficient,  and  tlie 
judgment  of  the  county  court  is  affixmed. 
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Babbett  V.  Wills. 

[4LnBa,114.l 
▲  Hon  NioanAKU  at  a  Pabtioulab  Bavk,  is  not  pftjaUo  there  a]aoi 

nd  aa  awmiBnt  of  preMotment  for  payment  at  the  buik  Is  inunftterialy 

end  need  not  be  proved. 
A  Yomcr  n  vor  Void  iob  UNCBBTAiimr,  which  awards  the  debt  moi- 

tkned  in  the  declaration  and  interest  subject  to  specified  credit 
Ov  A  Bill  of  Ezckftioiib  the  Appbllatb  Coubt  will  not  consider  objee- 

tions  not  made  on  the  record,  and  which  might  have  been  taken  below. 

Dbbt  on  a  promisBoiy  note  negotiable  at  a  particular  bank, 
farooght  by  the  tndorsee  against  the  maker.  The  declaration 
alleged  that  the  note  was  presented  for  payment  at  the  bank, 
bat  this  allegation  not  being  proved^  the  defendant  asked  in- 
stmctions  in  his  fator.  They  were  refused ,  and  a  verdict  for 
iho  plaintiff  "  for  the  debt  in  the  declaration  mentioned,  with 
interest  from  the  tenth  September,  1826,  subject  to  a  credit  for 
fifty-three  dollars  paid  on  the  twenty-sixth  September,  1826." 
Judgment  on  the  Terdict;  whereupon  a  supersedeas  was  taken 
oat. 


JUiaon^  for  the  plaintiff  in  error. 

No  counsel  con^a. 

Cabs,  J.  As  to  the  first  objection,  it  is  a  general  rule  in 
pleading,  that  the  declaration  must  contain  an  aTcrment  of  all 
tacfa  facts  as  are  necenary  to  maintain  the  plaintiff's  action; 
bat  if,  in  addition  to  the  necessary  averments,  it  contain  one 
idle  and  impertinent,  so  that  it  may  be  struck  out  without 
aiboting  the  action,  such  averment  is  raf^  surplusage,  and  the 
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plaintiff  will  not  be  held  to  proof  of  it.    Is  the  aTerment  here 
of  this  character,  or  is  it  one  necessary  to  be  stated  iu  the  dec- 
laration, and  proved  on  the  trial,  to  maintain  the  plaintiff's  ao 
tion  ?    Since  the  case  of  Bow  y.  Young,  2  Brod.  &  Bingf.  165, 
6  Eog.  C.  L.  58,  it  may  be  considered  as  settled  in  England, 
that  where  a  promissory  note  is  made  payable,  or  bill  of  ex- 
change is  accepted  payable,  at  a  particular  place,  it  is  necee- 
sary,  in  an  action  against  the  maker  or  acceptor,  to  arer  and 
prove  a  presentment  at  the  place.    But  the  point  has  been  de> 
cided  differently  in  the  courts  of  New  York:  4  Johns.  183;  17 
Id.  248.    And  in  the  case  of  U.  8,  Bank  v.  Smiih,  11  Wheat 
171,  it  is  strongly  doubted  by  the  supreme  court  whether  each 
averment  and  proof  be  necessary,  in  a  suit  against  the  maker 
of  a  note,  though  it  is  decided  that  they  are,  as  against  the 
indorser.    This  question,  however,  does  not  arise  in  the  case 
before  us;  for  the  note  is  not  made  payable  at  any  particalar 
place;  it  is  only  made  negotiable  at  the  office  of  the  bank  of 
Virginia,  at  Petersburg.    The  counsel,  indeed,  contended  that 
this,  of  course,  made  it  payable  there;  but  he  cited  no  authority 
for  this,  and  I  can  find  no  decision  to  that  effect    It  would 
seems  strange  to  me,  if  it  had  been  so  decided.    There  is  no 
necessary  connection  between  the  bank,  where  a  note  is  made 
negotiable,  and  the  place  where  it  is  made  payable;  they  are 
very  different  operations.     In  Mandemlle  v.    Union   Bank^  9 
Cranch,  11,  Chief  Justice  Marshall  said:  **  By  making  a  note 
negotiable  at  a  particular  bank,  the  maker  authorizes  the  bank 
to  advance,  on  his  credit,  to  the  owner  of  the  note,  the  sum  ex- 
pressed on  its  face."    But  the  payment  of  that  note  by  the 
maker  is  quite  another  matter;  it  may  be  payable  at  large  (and 
is  always  so  where  no  place  is  named  for  payment),  or  payable 
at  the  bank  where  it  is  negotiable,  or  at  a  different  place.    This 
is  all  matter  of  express  stipulation.     In  the  case  just  cited,  of 
MandevUle  v.  ^721071  Bank,  there  are  two  instances  of  notes 
negotiable  at  one  bank,  and  payable  at  a  different  bank.     The 
note,  tben,  in  the  case  before  us,  was  payable  at  large,  and  the 
averment  in  the  declamtion  whoUy  immaterial  and  idle,  of 
which  no  proof  was  necessary.    The  circuit  court,  therefora, 
was  right  in  refusing  the  instruction. 

The  next  objection  is  to  the  form  of  the  verdict  and  judg- 
ment. They  are  objected  to  for  uncertainty,  but  I  can  perceive 
none.      The   counsel,  in  support  of  his  objection,  cited  the 

case  of  Graijs  v.  HLnes}     In   that  case,  a   judgment   on  a 
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bond  was  entered  for  the  penalty,  to  be  discharged  bj  the 
aom  in  the  condition,  ''  subject  to  a  deduction  for  the  said 
credits  indorsed  on  the  said  bond:''  here  was  much  uocer- 
tsiDty;  the  sums  to  be  credited  were  not  specified;  the  judg- 
ment, instead  of  being  complete  in  itself,  referred  to  another 
docomenty  which  was  liable  to  be  changed  by  the  clerk  or 
others.  The  two  cases  are  wholly  different;  and  I  think  there 
is  nothing  in  the  objection. 

Another  objection  was  relied  on  in  ihe  argument,  that  the 
handwriting  of  the  maker  and  of  the  indorser  were  not  proved. 
Bnt  the  record  presents  no  such  point.  There  is  a  general 
ferdict  for  the  plaintiff  on  the  note;  without  any  objection  at 
the  trial  for  want  of  such  proof;  without  any  motion  to  the 
eonrt  for  instructions  on  the  point;  without  any  demurrer  to  the 
eridence.  This  is  an  attempt  to  supply  the  defect,  by  making 
the  bill  of  exceptions  operate  as  a  demurrer  to  evidence;  but 
that  point  has  been  too  often  decided  here  to  be  now  stirred. 

The  other  judges  concurred,  and  the  judgment  was  affirmed. 


Kan  Patabui  at  a  Pabticulab  Piagb  need  not  be  preaented  for  pay- 
it  at  that  place  m  order  to  make  the  payor  liable:  MeNairy  v.  Bell,  24 
Dea  464;  Beutnum  ▼.  fyMd,  14  Id.  371;  Weed  v.  Van  Houten,  17  Id. 
40B;  but  to  ohaige  the  indoner,  sach  demand  mtwt  be  made;  SuWvan  t. 
MUekeil,  6  Id.  640;  Melon  ▼.  Croghan,  16  Id.  163,  wbeie  it  is  eaid  tbat  it 
ihoald  aleo  be  made  to  aotborize  a  xeoovery  agunet  the  maker. 

OBJBonom  MOT  Eaisbd  in  the  Loweb  Court,  can  not  be  taken  in  the 
eovt  of  laat  raaort:  Beekman  ▼.  Froti,  0  Am.  Deo.  246;  MUduU  ▼•  Andm^ 
US. 


Tabb^s  Adm'b  t;.  Binfobb. 

(4LBaB,Itt.1 

FBbsoikal  Oovbwabtof  Wabraittt.— In  a  baigain  and  aale  deed,  the  words 
"the  aaid  T.  then  and  thereby  did  oovenant  for  himself  and  his  heirs,  to 
and  with  the  aaid  B.,  that  he,  the  said  T.,  would  warrant  and  forever 
dafeod  to  tbe  said  K,  his  heirs  and  assigns,  the  title  to  the  said  paroels 
of  land  agaioBt  all  peraona  whatever,"  import  a  personal  covenant  of 
waznmty,  for  breaoh  of  which,  by  eviotion  nnder  judgment  in  ejeotment^ 
an  action  will  lie  against  the  administrator  of  the  bargainor. 


OofBHART  against  TabVs  administrator,  for  breaoh  of  the 
Wfenaiit  set  forth  in  a  bargain  and  sale  deed  in  the  words  ap- 
pearing in  tbe  syllabna  abore.  Breach  assigDed  was  the  evic- 
tion of  Binford  ander  an  action  of  ejeotmant  reoovered  against 
Um  by  one  A.  B.«  nnder  a  title  held  at  the  time  said  conTey- 
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ance  was  executed.    Yerdiot  and  judgment  for  the  plaintiiL     A 
superaedeas  was  awarded. 

Johnson,  for  the  plaintiff  in  error. 

Leigh,  contra, 

Carb,  J.    It  was  contended  for  the  plaintiff  in  error,  that  the 
covenant  declared  upon  is  a  pure  warranty  which  deecended 
upon  the  heirs  of  the  coTenantor,  and  upon  which  this  action  of 
covenant  did  not  lie  against  the  administrator.     In  discussing 
this  point,  the  counsel  on  both  sides  went  into  the  ancient  and 
obsolete  doctrines  of  the  pure  common  law  warranij,  embracing 
the  uHirranlia  charke.  Toucher,  and  other  points  of  learning 
connected  with  the  subject.    The  view  which  I  have  taken  of 
the  covenant  in  this  case,  will  render  it  unnecessary  to  explore 
this  unfrequented  path.     Whether  the  writ  of  loarrantia  chartm 
be  an  existing  remedy  with  us  at  this  day,  I  shall  not  under- 
take to  decide:  but  this  I  may  say,  so  entirely  have  the  per- 
sonal covenants  in  conveyances  superseded  the  old  common 
law  warranty,  that  there  is  not  one  man  in  ten  thousand,  who, 
when  he  stipulates  for  a  deed  with  warranty,  means  to  take 
that  common  law  assurance,  which  binds  the  lands  only  of  his 
vendor,  and  gives  him  no  remedy  but  the  toarraniia  charta.    In 
truth,  this  is  never  the  intention  of  the  contracting  parties;  and 
therefore,  in  the  construction  of  their  covenants,  I  would  hold 
those  only  to  constitute  a  pure  technical  warranty,  which  come 
strictly  up  to  the  definition  of  it  by  the  ancient  writers.    Ego 
et  heredes  mei  warrantitabimug  in  perpeluum:   these  are  the 
technical  words;  the  alienor  for  himself  and  his  heirs  warrants 
the  lands  forever.     It  is  no  covenant  or  agreement  to  warrant; 
it  is  an  actual  warranty:  it  is  no  covenant  to  warrant  the  title 
to  the  land,  it  is  a  warranty  of  the  land  itself.    In  these  par- 
ticulars the  covenant  before  us  differs  from  the  warranty  real; 
and  the  counsel  for  the  defendant  in  error  showed  that  these 
are  by  no  means  mere  verbal  differences;  but  if  they  were,  I 
would  in  this  case  hold  them  important    There  is  another  dif- 
ference held  by  Lord  Hardwicke  to  be  important;  which  is  that 
here  the  word  defend  is  added  to  the  word  warrant.    Upon 
the  whole,  I  am  of  opinion  that  this  is  a  personal  covenant; 
that  the  action  well  lay  against  the  administrator;  and  there- 
fore, that  the  judgment  of  the  circuit  court  must  be  affirmed* 

Cabell,  J.    I  am  clearly  of  opinion  that  the  judgment  should 
be  affirmed. 
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Bboozx,  J.  I  think  the  terms  uf  the  covenant  in  this  case 
make  it  a  personal  covenant,  and  not  a  pure  warranty  real  at 
oommon  law.  In  the  first  place,  this  is  an  executory  contract, 
Dot  a  contract  executed,  as  I  understand  the  technicid  warranty 
real  at  common  law  to  have  been;  it  is  a  covenant  to  warrant; 
and  it  also  differs  from  the  terms  of  the  pure  warranty  real,  in 
being  a  covenant  to  warrant  the  title,  not  the  land  conveyed. 
A  covenant  to  warrant  and  defend  the  title  is  a  di£ferent  agree- 
ment from  a  pure  warranty,  and  admits  of  a  different  plea;  for 
though  it  was  argued  that  a  pure  warranty  is  only  a  covenant, 
though  it  be  a  real  one,  and  that  on  voucher  by  the  warrantee, 
the  warrantor  must  insist  on  his  title,  and  that  a  covenant  to 
warrant  and  defend  the  title  imports  no  more,  yet  I  think  there 
is  a  wide  difference  between  the  two  things.  In  warraniia 
tharUB  brought  on  the  pure  warranty  real,  upon  the  supposi- 
tion that  the  warrantee  had  been  impleaded,  though  in  fact  he 
bad  not  yet  been  impleaded  (a  proceeding  that  might  be  had 
on  the  pure  warranty);  if  the  defendant,  by  plea,  denied  that 
the  plaintiff  was  impleaded,  he  would  thereby  admit  the  war- 
ranty, and  that  it  was  broken,  and  judgment  would  be  given 
for  the  warrantee:  F.  N.  B.  134,  E. 

Now,  this  shows  the  difference  between  the  covenant  in  the 
ease  before  us,  and  the  pure  warranty:  for  I  take  it  for  granted 
such  a  defense,  on  such  a  covenant  as  this,  would  not  be  an  ad- 
miaaion  on  the  part  of  the  defendant,  that  he  had  broken 
his  covenant:  on  the  contrary,  such  a  defense  would  be  held 
good;  it  would  be  equivalent  to  a  denial,  on  the  part  of  the  de- 
fendant, that  the  title  which  he  covenanted  to  warrant  had  been 
disturbed  or  legally  questioned;  a  denial  that  any  claim  or  de- 
mand against  which  he  covenanted  to  warrant  and  defend  had 
been  made  by  any  person  by  suit.  Or,  suppose  the  plaintiff  had 
been  impleaded  in  a  proper  action,  and  he  had  vouched  the 
defendant,  the  vouchee,  in  order  to  defend  the  premises  war- 
ranted, must  have  shown  that  he  was  seised  in  fee  at  the  time 
he  made  the  warranty:  he  could  not  have  shown,  that,  though  he 
had  no  title  at  that  time,  he  then  had  the  title — as  he  might  in 
this  action  of  covenant,  if  I  understand  the  import  of  the  cove- 
nant to  warrant — ^because  by  showing  that  the  title  was  then  in 
him,  his  covenant  to  warrant  would  not  be  broken.  This  illus- 
tration may  be  said  to  beg  the  question — to  take  for  granted 
that  Ihe  covenant  in  question  does  not  amount  to  a  pure  com- 
mon law  warranty.  But  its  object  is,  to  show  that  the  covenant 
here  was  not  intended  by  the  parties  for  a  pure  common  law 
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warranty  and  notbing  more,  since  the  obsolete  remedy  by  a  ivzit 
of  warrardia  charUe  could  not  have  been  in  the  contemplation 
of  the  parties.  As  the  law  makes  a  part  of  every  contract,  and 
the  parties  are  presumed  to  know  the  law,  a  departure  from  the 
terms  which  constitute  a  pure  warranty  real  is  conclusive  that 
the  pure  warranty  real  was  not  in  their  contemplation;  especaally 
as  it  hardly  can  be  imagined  that  the  grantee  meant  to  rely  on 
the  ancient  common  law  remedies  upon  a  breach  of  the  warranty 
real,  one  of  which  (the  voucher)  is  taken  away  by  statute,  and 
the  other  obsolete,  if  not  also  abolished. 

In  the  case  of  WiUiamaon  v.  CodringUm^  where  the  covenantor 
"  obliged  himself,  his  heirs,  executors,  and  administrators,  to 
warrant  and  defend  the  plantation,  negroes,  cattle,  etc.,"  Lord 
Hardwicke,  after  remarking  on  the  subject  of  the  covenant, 
said:  **  This  clause  is  not  penned  as  a  real  warranty;  which  is, 
I  do  for  myself  and  my  heirs  warrant  such  land:  here,  the 
words  are,  I  do  oblige,  etc.,  which  amount  to  the  same  aa  I 
covenant,  etc.;  for  many  words  in  a  deed  will  amount  to  a  cove- 
nant besides  the  word  covenant,  a?  I  oblige,  agree.  This,  then, 
is  barely  a  covenant  for  himself,  his  heirs^  executors,  and  ad- 
ministrators, to  warrant;  which  word  must  be  construed  in  a 
larger  sense  than  warranty,  in  a  strict  legal  sense;  as  large  as 
defend."  Such,  essentially,  is  the  covenant  before  us.  The 
grantor  covenanted  to  warrant  and  defend  the  title  in  fee 
simple,  as  it  was  the  fee  simple  in  the  land  which  he  sold  and 
conveyed.  In  substance,  it  was  a  covenant  of  seisin  in  himself; 
that  is,  that  he  was  clothed  with  the  title  in  fee  conveyed  to  the 
grantee.  A  covenant  and  agreement  to  warrant  the  title,  is,  I 
think,  no  more  of  a  warranty  than  a  covenant  to  sell  is  a  sale. 
Had  the  previous  words  in  the  covenant  been  the  appropriate 
words  to  constitute  a  real  warranty,  with  the  words  "  and  defend  " 
superadded,  I  should  doubt  whether  these  last  words  would 
change  the  character  of  the  contract,  and  make  it  a  personal 
covenant  (though  Lord  Hardwicke  has  laid  some  stress  on  them 
in  the  case  just  mentioned);  for,  in  the  case  of  Pincombe  ▼• 
Rudge,  Hob.  3,  28,  the  words  **  and  defend  "  were  added  to  the 
word  *'  warrant,"  and  yet  the  judges  treated  it  as  a  real  war- 
ranty, though  it  was  decided,  that,  as  the  warranty  was  broken 
by  a  claim  to  a  term  of  years  only,  covenant  will  lie. 

I  think  the  fair  conclusion  from  the  authorities  is,  that 
whenever  there  is  a  departure  from  the  form  of  the  real  war- 
ranty we  find  in  the  books,  from  which  to  infer  a  change  of  the 
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eontract,  it  mast  be  considered  a  personal  coTenant;  'whether 
executors  are  named  or  not,  and  though  the  heirs  are  named,  as 
in  the  ease  before  ns. 

Although  I  do  not  think  it  belonged  to  this  ease,  to  inveaii* 
gate  the  remedies  on  the  real  warranty  at  the  common  law;  yet^ 
as  much  was  said  by  the  bar  on  that  subject,  I  have  again 
consulted  the  books,  and  find  that  I  was  entirely  correct  in 
what  I  snid  concerning  it,  in  Sioui  V.  Jackaon^  and  ThrdheUlB  t. 

The  judgment  should  be  affirmed. 

TucKEB,  P.  Waiving  the  inference  that  this  is  a  personal 
covenant,  drawn  from  the  expression,  I  coTCoant  to  warrant, 
instead  of  the  simpler  form,  I  do  for  myself  and  my  heirs 
warrant,  which  Lord  Hardwicke  thought  a  proper  inference,  it 
is  sufficient  to  rest  this  case  upon  the  use  of  the  word  defend. 
This  is  a  covenant  not  only  to  warrant  but  to  defend.  Now, 
the  same  great  judge  distinctly  intimates,  that  the  sense  of  the 
word  defend,  is  larger  than  that  of  warrant.  Therefore,  where 
a  party  covenants  to  warrant  and  defend,  the  obligation  to  de- 
fend can  not  be  identical  with  the  obligation  to  warrant,  be- 
cause it  means  something  more.  Not  being  identical,  it  is 
therefore  distinct;  so  that  if,  as  I  concede,  the  covenant  to 
warrant,  has  here  the  operation  of  the  common  law  warranty, 
yet  the  covenant  to  defend  has  a  separate  and  distinct  opera- 
tion. It  is  a  distinct  covenant,  though  contained  in  the  same 
clause.  And  it  is  clearly  not  the  technical  warranty;  for 
drfetidemus  does  not  make  a  warranty,  nor  indeed  any  other 
word  than  loarrantimbimuB,  Co»  Jjit.  884,  a. 

If,  then,  it  be  not  the  technical  warranty,  it  is  a  personal 
covenant,  as  much  as  covenant  of  seisin  or  for  good  title.  It  is, 
in  effect,  much  the  same  as  a  covenant  for  quiet  enjoyment:  for 
"where  a  man  is  bound  to  warrant  and  defend,  the  warranty 
ib"  (that  is,  applies)  "when  he  is  impleaded:  but  the  defend- 
ing is  to  save  the  party,  that  no  stranger  enters  upon  him:"  22 
YiD.  Abr.,  Toucher,  B,  pi.  6,  citing  Br.  60,  who  cites  2  E.  4, 
15.  And  Judge  Green  accordingly,  in  Sloui  v.  Jackson^  remarks, 
that  if  a  covenant  of  warranty  binds  the  party,  not  only  to  war- 
rant but  to  defend,  the  word  defend  would  be  considered  as 
making  a  personal  covenant,  equivalent  to  a  covenant  for  quiet 
enjoyment.  Indeed,  it  seemed  to  be  admitted  by  the  counsel 
in  the  argument,  that  if  by  one  clause  I  coTenant  to  defend, 
tnd  by  another  clause  I  covenant  to  warrant,  the  first  would 
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make  a  personal,  and  the  last  a  real  covenant.  I  can  noi  per- 
ceive that  the  union  of  them  in  the  same  claase,  will  neatralixe 
the  operation  of  the  covenant  to  defend.  If,  in  the  same  danae, 
I  covenant  to  deliver  a  horse  and  to  pay  a  sam  of  money,  or  to 
pay  money  and  make  a  title  to  land,  or  that  I  have  good  tide 
and  right  to  convey;  yet,  in  each  of  these  cases,  the  coyeDante 
are  distinct,  though  the  clause  is  the  same.  In  like  manner,  a 
covenant  of  seisin  and  for  qu'et  enjoyment,  would  be  distinct 
covenants,  though  united  in  the  same  clause;  and  so  a  corenant 
to  warrant  aud  defend;  since  it  is  established  by  conoorrent  au- 
thorities, that  they  are  not  convertible  terms. 

Upon  these  reasons,  and  sustained  by  the  opinion  of  Ijord 
Hardwicke,  and  the  uncontradicted  authority  of  a  decision 
more  than  four  hundred  years  old,  as  to  the  effect  of  a  covenant 
to  defend,  I  am  of  opinion  that  the  covenant  to  defend  in  tbiis 
case  constituted  a  personal  covenant,  and  so  bouud  the  per- 
sonal representatives  of  the  covenantor,  whether  named  or  not 
named.  I  am  also  of  opinion  that  that  covenant  was  broken  by 
the  entry  of  a  stranger  (having  better  title),  under  a  judgment 
in  ejectment. 

Judgment  affirmed. 

This  is  one  of  a  aeries  of  oases  dedded  in  the  varioaa  states  of  the  UniofD, 
showing  a  departure  in  oar  oonrts  from  the  old  remedy  for  the  1»eaeh  of  a 
covenant  of  warranty.  The  writ  of  warranUa  charUB  has  heoome  obaolete; 
and,  as  illastrated  in  the  principal  case,  in  its  place  has  heen  suhstttated  a 
remedy  against  the  covenantor  and  his  personal  representatives.  The  cov- 
enant of  warranty  is  now  regarded  as  personal,  in  that  the  covenantee  is  not 
confined  to  the  lands  of  the  covenantor  for  compensation  in  case  of  a  bnach: 
3  Wash.  Real  Prop.,  sec.  660;  Oore  v.  Bragier^  3  Am.  Dec  182;  HamUUm  v. 
Cutts,  Id.  222;  Booker  v.  BeU^  6  Id.  641;  CunmxM  v.  Kemwdy,  U  Id.  45; 
McMOUmy.  BUehie,  16  Id.  107;  Ferrisay.  Hankoa,  17  Id.  782. 


EiiAM  V.  Keen. 

[4  LnOB,  888.] 

▲k  O&ikL  Out  of  a  Bond  in  Suit  accompanied  by  a  delivwy  of  the  attor* 

ney*s  receipt,  is  a  valid  gift. 

Assumpsit  for  monej  had  and  received.  Pleas^  non  aM8umpmi 
and  statute  of  limitations.  Yerdict  and  judgment  for  the 
plaintiff.  At  the  trial,  the  plaintiff  gave  in^  evidence  that 
Elisha  Keen  bequeathed  all  his  property  to  Elizabeth  Keen,  his 
mother  and  executrix;  that  Elizabeth,  being  possessed  of  a 
bond  executed  to  her  testator,  and    then  in  suit,  told  the 
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plaiiiti£F  he  might  have  the  bond,  and  gave  him  the  attorney's 
receipt  therefor.  The  defendant  was  the  administrator  de  bonig 
non  of  Elisha,  and  the  eiecator  of  Elizabeth.  The  qaestion 
was  as  to  the  Talidity  of  the  gift. 

Bhodea,  for  the  appellant. 

Ibylor,  contra. 

Cabb,  J.  That  no  valid  gift  of  a  chattel  oan  be  made,  with- 
out delivery  of  the  thing  given,  or  something  equivalent  to  such 
delivery,  is  settled  law,  as  this  court  decided  in  Ewing  v.  Emng^^ 
upon  the  authority  of  many  cases  there  cited.  The  question  is, 
has  there  been  such  delivery  here  f  In  contracts  of  sale,  a  con* 
stmctive  or  iqrmbolical  delivery  is  sufficient  to  pass  the  right  to 
the  chattel  sold,  and  put  it  at  the  risk  of. the  vendee:  the  cases 
cited  in  PleaaarUa  v.  Pendleton*  prove  this.  But  Lord  Hard- 
wicke,  in  Ward  v.  Tamer*  denies  (as  a  general  proposition) 
that  such  delivery  is  sufficient  to  render  a  gift  valid.  There  are 
many  things,  of  which  actual,  manual  tradition  can  not  be  made, 
either  from  their  nature,  or  their  situation  at  the  time:  it  is 
not  the  intention  of  the  law  to  take  from  the  owner  the  power 
of  giving  these:  it  merely  requires  that  he  shall  do  what,  under 
the  circumstances,  will  in  reason  be  considered  equivalent  to 
an  actual  delivery.  Thus,  in  Jones  v.  Selby,*  A.  called  up  two 
of  his  servants,  and  sent  for  his  relative,  Mrs.  W.,  who  had  been 
his  housekeeper  many  years,  and  to  whom  he  had  by  his  will 
given  five  hundred  pounds,  and  said,  in  their  presence,  "  I  give 
to  my  cousin,  Mrs.  W.,  this  hair  trunk  aod  all  that  is  contained 
in  it;"  and  he  delivered  her  the  key  thereof  and  bid  the  ser- 
vants take  notice  and  remember  it,  etc.  Three  years  after,  A. 
made  another  will,  by  which  he  gave  Mrs.  W.  one  thousand 
pounds,  but  took  no  notice  of  the  gift  of  the  trunk.  He  died 
soon  afterwards;  and  four  days  after,  upon  opening  the  trunk 
in  the  presence  of  several  persons,  there  were  found  in  it  several 
rings,  pieces  of  gold,  and  among  other  things,  a  tally  upon  the 
government  for  five  hundred  pounds.  This  was  considered  a 
sufficient  delivery  of  the  tally,  though  the  subsequent  will  was 
taken  as  a  satisfactiou . 

Upon  this  case.  Lord  Hardwicke,  in  Ward  v.  Turner,  com- 
ments thus:  *'  The  only  case  in  which  such  a  symbol  seems  to 
be  held  good,  is  Jonee  v.  Selby,  but  I  am  of  opinion,  that 
amounted  to  the  same  thing  as  delivery  of  possession  of  the 

tally,  provided  it  was  in  the  trunk  at  the  time.     Therefore,  it 
,  —  - 

i  9Le<gh.»7.        9.  6  Band. 473.        S.9Vm.mb.  tfl.        4. Vno. in  Oh. IMft. 
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was  rightly  compared  to  the  oases  upon  21  Jao.  1,  Ryal  v.  Bowles, 
1  Atk.  165,  and  others.    It  never  was  imagined  on  that  statnte, 
that  the  delivery  of  a  mere  symbol,  in  the  name  of  the  thing-, 
would  be  sufficient  to  take  it  out  of  that  statute:  yet  notwith- 
standing, delivery  of  the  key  of  bulky  goods,  where  wines,  etc., 
are,  has  been  allowed  as  delivery  of  the  possession,  because  it 
is  the  way  of  coming  at  the  possession,  or  to  make  use  of  the 
thing:  and  therefore,  the  key  is  not  a  symbol,  which  would  not 
do."    In  Noble  v.  Smtth^^  Chief  Justice  Kent  says:  "  The  eases 
in  which  the  delivery  of  a  symbol  has  been  held  sufficient  to  per* 
feet  the  gift,  were  those  in  which  it  was  considered  equivalent 
to  actual  delivery;  as  the  key  of  a  trunk,  of  a  room,  or  of  a  ware- 
house, which  was  the  true  and  effectual  way  of  obtaining  the 
use  of  the  subject.''    'Upon  these  authorities,  and  the  reason  of 
the  case,  I  am  of  opinion  (though  certainly  not  without  doubts) 
that  the  delivery  of  the  receipt,  accompanying  the  gift  of  the 
bond,  made  it  a  valid  gift.    The  bond  itself  could  not  be  de* 
livered :  it  was  in  court;  in  the  custody  of  the  law.    The  receipt 
was  its  representative.     We  must  presume  it  described  the  bond 
accurately,  and  stated  that  it  was  received  to  be  put  in  soit; 
and  that  when  collected,  the  attorney  would  account  for  it. 
As  in  the  case  of  the  key,  the  delivery  of  this  receipt  '*  was  the 
true  and  effectual  way  of  obtaining  the  use  of  the  subject." 
Speaking  from  my  own  experience,  I  should  say  an  attorney 
requires  no  better  order  for  the  payment  of  money  he  has  col- 
lected on  a  bond,  than  the  receipt  he  has  given  for  the  bond: 
when  he  takes  this  in,  with  a  receipt  upon  it  for  the  money,  he 
teels  himself  safe.    I  think,  therefore,  the  circuit  court  did  not 
err  in  refusing  to  give  the  instruction  to  the  jury  asked  by  tlie 
appellant. 

•   Cabell,  J.,  concurred. 

Brooke,  J.  I  think  the  circuit  court  was  clearly  right  in  re- 
fusing to  give  the  instruction  to  the  jury.  A  parol  gift  of  a 
personal  chattel  is  distingoishable  from  a  sale,  in  this,  thai 
until  it  is  perfected  by  the  delivery  of  the  article,  or  of  some 
equivalent  for  it,  the  donor  may  retract  the  gift.  The  old  com- 
mon law  on  this  subject  differed  much  from  the  rule  of  the  civil 
law,  which  seems  to  have  been  adopted  by  the  judges  in  Eng- 
land from  a  pretty  remote  period.  In  Clayton,  135,  it  was 
said,  that  if  A.,  being  at  York,  gives  a  horse  to  J.  S.,  hs  mtnf 
have  trespass  for  the  horse;   or,  as  is  said,  6  Bao.   Afar., 

1.  s  j«iuM.  sat  s  Am,  i>M.  aw. 
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Trover,  C,  p.  683,  if  the  person,  in  whom  there  is  a  general 
property  in  goods  which  lie  at  York,  give  them  to  J.  S.,  who  is 
in  Xx>i)don,  and  before  he  obtains  possession  of  them,  a  stranger 
converts  them,  J.  S.  maj  have  trover  for  them.  Bat  this  doc- 
trine has  been  long  since  changed,  and  the  rule  of  the  civil  law 
preferred.  Bj  the  common  law,  trover  will  not  lie  until  the 
property  is  changed;  and  the  decisions  have  settled  that  a  gift 
without  delivery  or  some  equivalent  does  not  change  the  prop* 
ert J.  As  long  as  the  donor  may  retract  the  gift,  the  donee  can 
have  DO  action  concerning  it. 

The  gift,  in  the  case  before  us,  was  proved  to  have  been  made 
by  Mrs.  Keen  to  the  appellee;  and  the  attorney's  receipt  for 
the  bond,  the  subject  of  the  gift,  then  in  suit,  was  delivered  to 
the  donee.  This  was  as  effectual  as  the  delivery  of  the  bond 
itself.  The  attorney  was  bound  to  respect  his  receipt:  he  could 
not  have  refused  to  pay  the  money  collected  on  the  bond,  or  to 
deliver  the  bond  itself,  if  demanded,  to  the  donee. 

In  the  case  of  Ward  v.  Turner^  the  doctrine  is  very  fully  ex- 
amined by  Lord  Hardwicke.  That  was  the  case  of  a  donation 
causa  mortis  of  receipts  for  south  sea  stock,  which  was  held  in- 
valid. His  first  objection  was,  that  there  was  but  one  witness, 
whereas  the  civil  law,  from  which  the  doctrine  was  taken,  re- 
quired ^ve ;  but  this  he  did  not  rely  on.  In  conclusion,  he  said  that 
the  gift  there  was  merely  legatory,  and  amounted  to  a  nuncupa- 
tive will,  and  contrary  to  the  statute  of  frauds.  He  seems  to  admit 
the  authority  of  Selby  v.  Jones,  where  a  tally  for  five  hundred 
pounds  was  given  by  the  delivery  of  the  key  of  a  trunk,  in  which, 
it  iras  found;  though  he  intimates  that  Lord  Cowper  went,  in 
that  case,  on  the  ground  of  a  satisfaction  or  ademption.  This 
doctrine  was  examined  by  this  court  in  Ewvng  v.  Etoing,  where 
it  is  said  that  there  is  no  distinction  between  gifts  causa  mortis 
and  gifts  inter  vivos  (like  that  now  before  us),  except  that  in  the 
former  ease,  the  gift  does  not  take  effect  until  the  death  of  tha 
donor;  in  the  latter  it  takes  effect  immediately. 

Judgment  afiSrmed. 

TuoKEB,  P.,  absent. 


Dkuveht  Ebbential  to  a  VALm  Gift:  Burks  v.  Albert,  20  Am.  Dea  208; 
Bradiey  t.  Hunt,  23  Id.  597;  Priuter  v.  Priuter,  Id.  191;  Blake  v.  Jonee^  21 
U  630;  HoMHu-d  v.  Williams,  Id.  483;  Beid  v.  Colcoek,  9  Id.  729;  Bulioek  v. 
Tinnen,  6  Id.  662;  Farr  v.  Sims,  24  Id.  396. 
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Bbiggs  v.  Hall. 

Thi  Ent&t  bt  thb  Landlord  dvbino  the  Continvangb  or  ths  Term  and 
the  cutting  and  carrying  away  by  him  of  the  hay  growiog  on  a  portioii  of 
the  leased  premises,  against  the  consent  of  the  tenant,  is  such  an  ejcpol- 
sion  of  the  tenant,  who,  Devertheleos,  remains  in  the  actual  possession  of 
the  premises  daring  the  remainder  of  the  term,  as  depriyes  the  landlord 
of  the  benefit  of  the  entire  contract. 

AssuxpsiT  for  use  and  ocoapation,  and  on  a  qwanlum  meruii. 
Plea  Don-aBSumpsit.  The  caaae  was  submitted  below  on  a  de- 
murrer to  evidence  interposed  by  the  plaintiff,  in  which  the  de- 
fendant joined.  A  verdict  was  found  for  the  plaintiff  for 
seventy  dollars,  subject  to  the  opinion  of  the  court  on  the  de- 
murrer. The  evidence  disclosed  the  facts  that  the  plaintiff 
leased  to  the  defendant  certain  premises  for  one  year  at  a 
rental  of  seventy  dollars;  that  the  defendant  occupied  the  same 
for  a  year;  but  that  during  the  year,  the  plaintiff,  against  the 
defendant's  consent  and  express  objections,  entered  upon  four 
acres  of  the  farm,  being  meadow  land,  and  cut  and  canied  away 
the  hay  growing  thereon.  On  these  facts  the  court  gave  judg- 
ment for  the  defendant,  whence  a  supersedeas  was  taken  out. 

Sianard  and  Brigga,  for  the  plaintiff  in  error. 

Harrison,  contra. 

Cabb,  J.  In  adjudging  that  the  eyidenoe  was  sufficient  in  law 
to  maintain  the  defendant's  plea  of  non  asaumpeii,  the  court,  no 
doubt,  went  upon  the  ground,  that  the  entry  and  mowing  and 
carrying  away  the  hay  crop,  was  an  eviction  as  to  the  meadow, 
and  that  an  eviction  of  part  of  the  rented  premises  by  the  land- 
lord, was  an  extinguishment  of  the  whole  rent.  I  was  doubtful, 
at  first,  whether,  on  the  issue,  this  evidence  as  to  taking  away 
the  meadow  crop  was  admissible;  but  examination  has  removed 
that  doubt.  I  find  it  laid  down  in  many  books,  that,  in  debt 
for  rent,  the  defendant  may,  under  the  plea  of  nil  d^^et,  give  in 
evidence  an  entry  and  expulsion  by  the  landlord;  and  the 
doctrine,  I  think,  applies  a  fortiori  here. 

la  this  evidence  such  as  would  have  authorized  a  jury  to 
find  an  eviction  ?  The  principal  enjoyment  and  possession  of 
meadow,  consists  in  the  taking  and  using  the  bay:  the  man 
who  does  this,  is,  to  eyery  rational  purpose,  the  possessor. 
Therefore,  the  wrongful  entry  of  the  landlord  into  the  meadow, 
and  his  forcible  cutting  and  carrying  away  of  the  hay,  might. 


May,  1833.]  Bbiogs  v.  Hall.  327 

I  think,  well  haye  authorized  a  jury  to  find  an  eviction  aa  to 
the  meadow  land;  and  the  court  on  the  demurrer  must  do  the 


But  does  this  eviction  of  part  suspend  the  whole  rent  ?    In 
the  old  books  of  the  highest  authority,  this  is  explicitly  laid 
down  as  settled  law.    BoUe,  Coke,  Bacon,  and  many  others  are 
express  to  this  point;  and  they  give,  what  seems  to  me,  a  sound 
reason  for  it.     Thus  Gilbert,  in  his  law  of  evidence,  p.  283, 
says:  "  If  the  lessor  enter  into  part,  the  whole  rent  is  sus- 
pended; for  the  lessor  can  not  apportion  it  by  an  act  of  his  own; 
for,  if  the  party  himself,  by  his  own  wrong,  doth  binder  him- 
self from  the  benefit  of  his  own  entire  contract,  the  jury  ought 
not  to  decide  it  in  his  favor,  for  possibly  the  lessee  would  not 
have  contracted  for  one  part  without  the  other.     If  a  stranger 
evict  the  lessee  of  part  of  the  land,  the  rent  must  be  appor- 
tioned; for  though  part  be  taken  away,  since  also  some  part  re- 
mains, there  is  a  part  of  the  consideration  money  remaining  due 
to  the  lessor;  for  otherwise  the  act  of  the  law,  in  the  stranger's 
recovery,   would  do  wrong  to  the  lessor."    In  6  Bac.  Abr., 
Bent,  M,  p.  49,  it  is  said:  "  Where  the  lessor  takes  a  lease  of 
part  of  the  land,  or  enters   wrongfully  into  part,  there  are 
variety  of  opinions  whether  the  entire  rent  shall  not  be  sus* 
pcnded  during  the  continuance  of  such  lease  or  tortious  entry; 
and  in  the  last  case,  it  seems  to  be  the  better  opinion,  and  the 
settled  law  at  this  day,  that  the  tenant  is  discharged  from  the 
payment  of  the  whole  rent  till  he  be  restored  to  the  whole  pos- 
session, that  no  man  may  be  encouraged  to  injure  or  disturb 
his  tenant  in  his  possession,  whom,  by  the  policy  of  the  feudal 
law,  he  is  bound  to  protect."    These  are  the  old  books;  but 
Starkie,  a  late  writer  of  high  authority,  states  the  law  iu  the 
same  way:  speaking  of  the  lessee's  defense  under  the  plea  of 
nil  debeif  he  says:  "  So  the  lessee  may  show  an  entry,  or  an  ex- 
pulsion from  the  premises  by  the  lessor,  or  any  suspension  of 
rent  by  him,  under  this  issue;  for  since  the  lessor,  by  his  own 
wrongful  act,  deprives  the  party  of  the  benefit  of  the  entire 
contract,  no  apportionment  can  be  made  in  his  favor:"  Stark. 
Law  £v.,  part  4,  vol.  2,  p.  465.    Chancellor  Kent,  too,  in  his 
commentaries  (vol.  3,  p.  376),  says:   "  If  the  landlord  enters 
upon  part  of  the  demised  premises  by  wrong,  the  better  opin- 
ion is,  that  it  suspends  the  payment  of  the  whole  rent,  until  the 
tenant  be  restored  to  the  whole  possession;  for  the  lessor  ought 
aut  to  be  able  so  to  apportion  his  own  wicng,  as  to  oblige  the 
tenant  to  pay  anything  for  the  residue  " 
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In  CibM  V.  HiUs,  18  Yin.  Abr.,  Bent,  I,  a,  pi.  2,  p.  513,  cifingr 
Leon.  110,  the  court  held,  "  the  continuing  in  posseBsion  of  the 
landlord  was  not  material;  for  if  he  does  anything  amounting^ 
to  an  entry,  though  he  depart  presently,  yet  the  possesaion 
is  in  him,  sufficient  to  suspend  the  rent,  nnd  he  shall    "be 
said  extra  tenere  the  defendant,"  etc.     In  Boll.  Abr.  940^    it 
is  said:  "  If  a  man  lease  a  rectory  for  years,  reserving  rent,  and 
upon  part  of  the  glebe  there  is  a  sheep  cot,  and  the  lessor  enter 
and  pull  it  down,  and  the  lessee  re-^nter,  and  then  the  rent  is 
in  arrear,  the  rent  is  suspended,  notwithstanding  the  re^eutz^ 
of  the  lessee,  for  part  of  the  profits  of  the  thing  leased   is 
taken  from  the  lessee,  to  wit,  his  house,  and  that  by  the  act  of 
the  lessor."    So,  in  the  case  before  us,  part  of  the  profits  of  the 
thing  leased,  the  hay  crop,  was  taken  from  the  lessee,  and  that 
by  the  act  of  the  lessor.    These  authorities  prove  clearly  to  me, 
that  there  was  such  an  expulsion  here  as  justified  the  court  in 
its  judgment. 

It  was  contended  at  the  bar,  that  this,  though  admitted  to  be 
the  ancient  law,  has  been  changed  by  the  modern  English  de- 
cisions; and  that  the  rule  now  established  there  is,  that  if  the 
landlord  evict  the  tenant  from  parcel  of  the  premises,  the  ten- 
ant, if  he  quit  the  residue,  is  discharged  from  the  whole  rent; 
but  if  he  continue  in  possession  of  the  remainder,  he  is  liable 
pro  tanto:  and  for  this,  Stark«  Law  Ev.,  pt.  4,  yoL  3,  p.  1520, 
and  the  cases  there  cited,  are  referred  to.  Starkie  certainly 
lays  down  the  rule  as  stated,  and  cites  in  support  of  it  Smilh  ▼. 
Baleigh,  8  Gamp.  513,  and  Stokes  v.  Cooper,  Id.  514,  in  a  note. 
The  first  of  these  cases  was  assumpsit  for  use  and  occupation  of 
a  house  and  garden;  plea,  the  general  issue;  it  appeared  that 
after  the  defendant  had  agreed  to  take  the  premises  at  an 
entire  rent,  and  possession  had  been  delivered  to  him,  the 
plaintiff  railed  off  a  part  of  the  garden,  and  built  a  privy  upcm 
it,  for  the  use  of  a  number  of  his  other  tenants,  and  the  defend- 
ant thereupon  returned  the  keys  to  him:  Lord  Ellenborongh 
ruled  that  this  amounted  to  an  eviction  from  part  of  the  de- 
mised premises;  which,  the  taking  being  single  and  the  rent 
entire,  he  considered  a  complete  answer  to  the  action;  and  he 
nonsuited  the  plaintiff.  Surely,  this  case  does  not  furnish 
authority  for  the  position,  that  the  tenant  continuing  to  hold 
the  part  from  which  he  is  not  evicted,  is  liable  pro  tanio;  for  no 
such  point  was  before  the  court,  nor  did  the  judge  say  a  word 
about  it:  he  simply  held^  that,  in  the  case  before  him,  the  ten- 
ant was  discharged. 
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In  his  note  to  tfaiscase,  the  reporter  says: ''  Thia  case  was  re- 
oc^^nized  by  Dallas,  J.,  in  Stohea  ▼.  Cooper,  in  which  the  rule 
was  laid  down,  that  after  eviction  from  part,  the  landlord  can 
not  recoyer  upon  the  original  contract,  and  the  tenant,  by  giv- 
ing  ap  possession  of  the  residue,  is  entirely  discharged;  bat 
that  if  the  tenant,  after  the  eviction,  continues  in  possession  of 
the  residue,  he  may  be  liable  upon  a  quantum  meruit.**    This  is 
a  brief  and  loose  note  of  a  decision  made  on  the  circuit,  and 
gives  as  a  mere  skeleton  of  the  case.    I  take  it  that  the  case 
before    the  court  was,  like  that  before  Lord  EUenborough, 
and  that  the  point  adjudged  was,  that  after  eviction  from 
part,  the  landlord  can  not  recover  upon  the  original  contract: 
if  BO,  what  is  said  about  the  quanium  meruit  was  extrajudicial. 
And  that  it  was  so,  seems  the  clearer  from  the  case  cited  in  sup- 
port of  the  judgment;  which  is  DdUUon  v.  Reeve,  1  Ld.  Baym. 
77,  where  in  covenant  upon  indenture  for  non-payment  of  I'ent, 
the  defendant  pleaded  eviction;   the  plaintiff  demurred;  and 
judgment  was  given  for  the  defendant  because  it  is  rent,  and 
the  eviction  is  a  suspension  of  it,  and  therefore  a  good  plea. 
Now,  I  eonaider  these,  cases  as  rather  confirming,  than  going  to 
overrule  or  change,  the  doctrine,  that  an  eviction  of  part  of  the 
rented  premises  by  the  landlord,  is  a  suspension  of  the  whole 
rent.  .Li  the  first.  Lord  EUenborough  expressly  says,  that  "  an 
eviction  from  part  of  the  demised  premises,  is  a  complete  answer 
to  the  action."    Li  the  other,  Mr.  Justice  Dallas  says,  '*  that 
after  eviction  from  part,  the  landlord  can  not  recover  upon  the 
cniginal  contract."    Ixl  the  case  before  us,  the  suit  was  brought 
apon  the  original  contract;  the  plaintiff  demurred  to  the  de- 
fendant's evidence;  that  evidence  shows  an  eviction  of  part  of  the 
premises  by  the  landlord;  and  the  question  of  law  raised  by  this 
demurrer  is,  whether,  in  law,  this  evidence  supports  the  de- 
fendant's plea  of  non  assumpgU  f    Or,  in  Lord  EUeoborough's 
language,  whether  **  eviction  of  part  is  a  complete  answer  to 
the  action  f"    If  indeed,  these  cases  could  be  considered  as 
meant  to  change  the  old  and  well-established  rule,  I  should  re- 
ject their  anthcnity:  they  are,  at  best,  but  nieipriu9  decisions 
of  a  single  judge;  and  I  should  say  that  the  old  rule  is  wise^ 
humane,  and  just,  and  the  new  one  the  contrary.    How  can 
the  landlord  oomjdain  of  tha  law  .which  says  to  him,  "  Be  just, 
And  abide  by  your  oontesct;  if  yon  take  from  your  tenant  a 
part  of  the  pfes9aiaas»  you  sbdl  receive  no  rentf" 

But  look  at  the  other  side:  a  man  rents  a  tract  of  land;  it  is 
of  a  size  which  suits  his  capital  and  his  views;  he  would  not 
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rent  a  part  of  it;  it  would  be  too  small;  but  after  be  baa  settled 
upon  it,  and  made  all  his  arrangements  for  a  crop,  his  landlord 
comes  and  takes  forcible  possession  of  his  best  fields:  he  must 
either,  at  an  inclement  or  inconvenient  season,  turn  himself  oot 
of  house  and  home;  or,  if  he  remains,  you  make  him  paj  to  this 
oppressive  landlord  a  portion  of  the  rent.  It  is  not  consistent 
either  with  the  policy  or  humanity  of  the  law,  thus  to  arm  the 
strong  againt  the  weak. 

But  bow  can  we,  in  the  existing  posture  of  the  case,  oome  At 
the  question,  whether  the  rent  should  be  apportioned?  Tlie 
jury  has  found  a  verdict  for  the  whole  rent,  the  seventy  dollars. 
No  objection  was  made  to  this  by  the  defendant;  no  motion  waa 
made  to  the  court,  to  set  aside  the  verdict  for  excessive  damages: 
on  the  contrary,  the  parties  put  themselves  entirely  upon  the  lavr 
of  the  case.  The  plaintiff  demurs  to  the  defendant's  evidence, 
saying  it  is  not  sufiicient  in  law  to  maintain  the  issue  on  bis 
part;  the  defendant  says  that  the  evidence  is  sufficient.  Thoa 
an  issue  in  law  is  made  up,  and  this  is  the  sole  point  to  be  tried 
by  the  court.  This,  which  is  so  clear  in  itself,  has  also  the  sanction 
of  this  court.  In  Humphreys  v.  Wesi,  3  Band«  618,  Judge  Coal- 
ter  said:  "  The  court  is  of  opinion  that  the  only  question  for 
~their  consideration,  on  a  demurrer  to  evidence,  is,  whether  the 
evidence  supports  the  issue  or  not.  After  the  demurrer  is  joined, 
the  jury  may  either  be  discharged,  and  (if  the  judgment  be  that 
the  evidence  does  support  the  issue)  a  writ  of  inquiry  is  awarded; 
or  the  jury  then  impaneled,  may  go  on  to  assess  conditional  dam- 
ages. But  in  either  case,  the  question  is  with  the  jury,  not  the 
court,  as  to  the  question  of  damages;  subject,  as  in  all  other 
eases,  to  the  superintending  control  of  the  court  to  grant  a  new 
trial  in  case  the  damages  are  excessive.  That,  however,  rests  with 
the  court  before  whom  the  trial  was  had;  and  that,  too,  upon 
a  motion  to  that  court  for  a  new  trial;  there  being  no  case  in 
which  that  court  is  bound,  ex  mero  maiu,  and  without  motion, 
to  grant  a  new  trial,  and  subject  the  defendant,  without  his 
consent,  to  greater  damages.  The  appellate  coort  can  not 
grant  such  new  trial;  for  that  would  be  to  reverse  the  judg- 
ment of  an  inferior  court,  on  a  motion  for  a  new  trial  here,  which 
was  not  made  to  that  court,  and,  of  course,  on  a  matter  in  which 
that  court  committed  no  error."  This  was  the  unanimous  judg- 
ment of  a  full  court,  and  has  never  sinoe  (that  I  have  heard  of) 
been  questioned.    I  am  for  affirming  the  jodgmeni. 

Oabell  and  BaooEs,  JJ.,  ooncnrred. 
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TccKKB,  P.    After  having  very  mneh  rerolyed  this  case,  with 
^hich  I  have  been  perplexed,  not  only  by  the  cases  upon  the 
sabj^ct  of  suspension  of  rent,  and  of  use  and  ocoupation,  but 
by  the  extremely  awkward  and  unsatisfactoiy  manner  in  which 
the   demurrer  is  presented,  I  am  inclined  to  think  that  the 
whole  question  depends  upon  the  fact,  whether  there  was,  in 
this  case,  any  r^^ar  demise  or  lease.     If  there  was  a  regular 
demise  or  lease,  then  it  seems   clear,  from  the  whole  cur- 
rent of  authorities,  from  the  time  of  Bolle  to  the  passing  of 
the  statute  of  11  Oeo.  II.,  c.  19,  that  general  tncfeUto^usossumpsd 
for  use  and  occupation  will  not  lie,  unless  upon  a  collateral 
promise,  or  where,  as  it  is  said,  the  promise  is  to  pay  a  sum  in 
gross.    Whereyer  there  was  a  regular  demise,  the  landlord 
was  supposed  to  have  his  remedy  upon  the  contract  itself. 
Thus  we  are  told  in  1  Boll.  Abr.  7,  8,  that  if  a  man  leases  for 
years,  reserving  rent,  assumpsit  will  not  lie,  either  during  the 
lease  or  after,  because  it  savors  of  the  realty.    And  this  is 
perfectly  consonant  with  general  principles.    For,  in  no  case, 
can  a  man  who  Las  made  an  express  contract  abandon  that, 
and  recover  under  a  contract  implied  or  raised  by  law.    He  may 
have  contracted  for  terms  less  favorable  than  the  law  would 
imply,  and  he  must  be  bound  by  such  contract.    He  can  not  be 
permitted  to  abandon  it,  and  recover  more  than  he  stipulated 
for,  or  on  other  terms  than  those  stipulated. 

Questions,  however,  often  arose  in  these  cases,  whether  the 
engagement  was  to  pay  rent,  or  was  a  promise  to  pay  a  sum  in 
gross  f    Whether  an  express  promise  to  pay  the  rent  reserved, 
was  or  was  not  collateral,  or  upon  a  new  consideration?  and 
whether  there  was  a  regular  demise  or  not?    For,  if  there  was 
ftu  express  promise  to  pay  a  sum  in  gross,  the  action  was  main- 
tainable; as  where  the  declaration  set  forth,  that  in  considera- 
tion that  the  plaintiff  promised  to  make  a  lease  for  two  years, 
and  to  repair  during  the  term,  the  defendant  promised  to  pay 
twenty  shillings  per  quarter;  this  was  held  to  be  a  promise 
to  pay  a  sum  in  gross,  and  therefore  recoverable  in  assumpsit: 
1  Boll.  Abr.,  7,  O,  case  3.    And  where  there  was  any  new  con- 
sideration (such  as  forbearance  to  sue),  and  a  promise  to  pay 
after  the  rent  became  due,  the  action  was  held  to  be  maintain- 
aUe:  1  Brownl.  14.    So,  also,  where  there  was  no  regular 
demise,  and  the  defendant  nevertheless  entered  and  enjoyed, 
by  permission  of  the  owner,  the  landlord  might  maintain  an 
aetion  for  use  and  occupation;  since,  otherwise,  he  would  have 
been  without  remedy.    But  where  there  was  no  such  ground 
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of  ezoepiioii  to  the  general  rule,  that  rule  prevailed,  that  in 

of  an  actual  leaee,  assumpsit  would  not  lie:  Oreen  t.  Harringfom.^ 

I  Brownl.  U;  Mantel  v.  BreU,  Hob.  397. 

In  consequence  of  these  principles,  nothing  was  more  fre-> 
quent  at  common  law,  in  actions  for  use  and  occupation^  thaa 
the  nonsuit  of  the  plaintiff  by  evidence  on  the  trial  of  a  regular 
demise.     It  was  to  remedy  this  inconvenience  that  the  statute 

II  Geo.  11.,  c.  19,  was  enacted:  See  4  Hen.  &  M.  168.  The 
statute  provides,  that  where  the  demise  is  not  by  deed,  the  land- 
lord may  bring  the  action  for  use  and  occupation,  and  if  on  the 
trial  any  parol  demise  or  agreement  (not  being  by  deed),  whereon 
rent  is  reserved^  shall  appear  in  evidence,  the  plaintiff  shall  not 
therefore  be  nonsuited,  but  may  use  it  as  evidence  of  the  qnan«. 
tum  of  damagea  This  statute  never  was  in  force  with  us,  nor 
have  we  any  similar  provision. 

We  stand,  therefore,  upon  the  old  common  law,  which  per* 
mits  a  recovery  in  indMkUug  assumpsit  for  use  and  occupation, 
either  upon  an  express  or  implied  promise,  where  there  has 
been  no  regular  demise;  but  denies  it  where  there  has  been 
such  demise,  unless  in  cases  of  collateral  promises,  or  promisee 
upon  new  consideration,  or  a  promise  to  pay  a  sum  in  gross. 
That  the  action  is  sustainable  upon  an  express  or  implied  promise, 
under  such  circumstances,  is  clearly  established  by  the  case  of 
Eppes  V.  Cole,  4  Hen.  &  M.  161  [4  Am.  Dec.  612],  and  by  the 
cases  there  cited.  The  apparent  collision  between  some  of  these 
cases  and  of  others  to  be  found  in  the  books,  may  be  explained 
by  an  attention  to  the  distinctions  above  mentioned:  See  Cham- 
bers' Land,  and  Ten.  687. 

In  this  view,  then,  it  is  essential  to  determine  whether  there 
was  or  was  not  a  regular  demise  in  this  case;  and  from  a  care- 
ful examination  of  the  demurrer,  I  am  of  opinion  there  was 
not.  (Here  the  judge  entered  into  an  examination  of  the 
evidence  set  out  in  the  demurrer,  to  show  the  justness  of  this 
conclusion.]  If  there  was  no  regular  demise,  then  the  action 
for  use  and  occupation  will  lie;  and,  in  that  action,  the  question 
of  eviction  does  not  arise,  but  the  plaiutiff  is  entitled  to  re- 
cover for  that  part  actually  enjoyed,  but  for  that  part  only: 
Ibmlinson  y.  Day,  2  Brod.  &  Bing.  680;  6  Eng.  C.  L.  315. 
Now,  it  seems  that,  in  this  case,  the  promise  to  pay  the  seventy 
dollars  was  for  the  whole  land,  including  the  meadow;  and  as 
the  meadow  was  not  enjoyed,  the  rent  should  be  apportioned. 
Or  (to  consider  it  in  another  light),  the  tenant  having  enjoyed 
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the  land^  without  the  meadow,  should  only  be  compelled  to  pay 
for  the  part  enjoyed. 

The  yerdict,  however,  has  found  the  whole  seyenty  dollars, 
■abject  to  the  opinion  of  the  court  on  the  demurrer.  Shall  the 
plaintiff  then  recover  the  whole  sum,  because  the  court  is  of 
opinion  the  evidence  does  support  an  action  ?  By  no  means.  I 
am  of  opinion  that  the  evidence  maintains  the  action,  indeed, 
but  only  for  part  of  the  sum.  The  verdict,  therefore,  has  not 
so  found  the  damages  as  to  enable  the  court  to  pronounce  judg" 
ment.  Upon  the  case  presented,  the  jury  ought  either  to  have 
been  discharged  without  inquiring  of  damages,  or  they  ought 
to  have  found  the  damages  with  a  double  aspect;  namely,  so 
much  if  the  plaintiff  was  entitled  to  the  whole  rent,  and  so 
much  if  he  was  not  entitled  to  rent  for  the  meadow.  This  not 
being  done,  the  verdict,  I  think,  should  be  set  aside,  and  a  vmt 
of  inquiry  awarded*  But  the  other  judges  being  of  opinion 
thai  there  is  no  error  in  the  judgment,  it  must  be  affirmed. 


M'jil^^i'u 


V.  Massenbubo. 


[4  LXZOB,  488.] 

A  Wjobxb  cjjs  vot  Biin>  bis  ImrAur  Son  as  Apfbsntics  witboai  the 
toa'B  oonaent;  thorefore,  one  to  whom  a  father  has  hound  hii  aonae  ap* 
pnntioe  withoai  ^e  ton's  consent,  has  no  action  against  another  for 
enticing  snob  apprentice  from  his  service. 

Case,  for  enticing  away  certain  infant  apprentices  whose 
fathers  had  bound  them  to  Massenburg  without  their  consent 
Judgment  for  the  plaintiff,  supersedeas. 

Leigh,  for  the  plaintiff  in  error,  relied  upon  The  King  v. 
Crxm/ard,  8  East,  25;  The  King  v.  Sipm,  9  Id.  296;  The  King 
V.  Arnetby,  3  Barn.  &  Aid.  583. 

AUamey-general,  conira. 

Case,  J.  I  consider  the  question  submitted  to  the  court  to 
have  been  substantially  this,  whether  a  father  can  bind  his 
infant  eon  apprentice  by  deed,  without  the  assent  of  the  sonf 
If  he  could,  then  liassenburg  had  a  right  of  action  against 
Keroe,  for  enticing  his  apprentices  from  his  service;  if  not, 
then  he  had  no  such  right.  This  subject  I  consider  as  un- 
touched by  any  provision  of  our  own  statute  law.  When  the 
attorney-general  quoted  the  statute  providing  that  any  appren* 
tiee  bound  by  his  father  may,  with  the  approbation  of  the  court» 
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after  he  ahall  be  sixteen  years  of  age,  agree  to  serve  till  he  shall 
be  twenty-four,  or  any  shorter  time,  it  struck  me  that  the  worda, 
bouDd  by  his  father,  seemed  to  acknowledge  an  unqualified  power 
in  the  father  to  bind  the  son ;  but  further  examination  has  chang^ed 
this  impression.    I  find  by  the  doctrines  of  the  common  law, 
long  and  well  established,  that  a  father  can  not  bind  his  infant 
son  apprentice,  without  the  assent  of  his  son,  and  such  assent 
proved  by  his  signature  to  the  indenture;  but  that  in  this  man- 
ner he  may  bind  him.     This  being  the  common  law  doctrine, 
well  known  to  our  law-makers,  when  they  speak  of  an  appren- 
tice bound  by  his  father,  they  mean,  I  conclude,  bound  in  that 
way  in  which  a  father  may  bind  his  son;  that  is»  with  his  assent, 
shown  by  his  joining  in  the  deed.    If  the  statute  had  intended 
to  abrogate  the  common  law,  and  to  confer  on  the  father  a  new 
power,  it  would  have  used  words  expressive  of  such  intent;  but 
those  employed  clearly  speak  of  an  existing  power,  withoat 
meaning  to  add  to  or  detract  from  it.    As  to  the  common  law  on 
the  point,  the  authorities  cited  for  the  appellant  are  decisive. 

I  think  the  judgment  must  be  reversed,  and  judgment  en* 
tered  for  the  appellant. 

Cabell  and  Bbooke,  JJ.,  concurred. 

TucxEB,  P.  The  authority  of  a  father  to  bind  his  son  appren- 
tice without  his  consent,  is  distinctly  denied  by  various  authori- 
ties, as  appears  in  the  case  of  The  King  v.  Am&by,^  cited  at  the 
bar.  The  passage  in  Com.  Dig.,  Justice  of  peace,  B,  55, 
which  was  quoted  in  that  case  to  sustain  the  power  of  the  father, 
is  truly  declared  to  be  unsupx>orted  by  authority.  In  like  man- 
ner, in  The  King  v.  Cromford^^  the  indenture  was  held  invaUd, 
because  the  infant  had  not  executed  it:  Lew.  on  Set.  251,  252. 
If  the  case  was  of  the  first  impression,  I  should  be  of  the  same 
opinion.  It  is  going  very  far  to  establish  a  rule  by  which  every 
father  would  have  the  right  to  bind  his  child  without  his  consent, 
whatever  be  his  age  or  his  circumstances,  or  the  service,  or  the 
the  terms  of  that  service.  It  would  vest  the  power  over  a  child 
ou  the  borders  of  maturity,  in  a  father  perhaps  his  inferior  in 
discretion,  and  for  the  profit  of  the  father,  at  the  expense  of 
the  degradation  of  the  child.  Such  a  power  can  not  readily  be 
conceded,  and  is,  as  we  have  seen,  without  authority  to  sus- 
tain it. 

Respectable  authorities,  indeed,  have  asserted  a  right  in  the 
child  to  bind  himself  without  his  father's  concurrence:  The  Kimg 

1.  SBttll.*AU.688.  TTmTmI 


May,  1833.]  Pibbce  v.  Massekbubo.  835 

y.  Mauntaarrd,  8  M&u.  &  Sel.  497;  The  King  y.  Cfreai  Wigston,  8 
Bam.  &  Cress.  484;  The  King  y.  ChUlesford,  4  Id.  94;  10  Eng. 
C.  L.  161,  279;  Lew.  247.  If  such  right  really  exists,  it  is  ob- 
yioosly  incompatible  with  the  asserted  right  of  the  father.  But 
•8  it  is  unnecessary  to  decide  that  question  here;  as  the  English 
cases  on  these  questions  intermingle  i)riuciple8  of  the  common 
law  very  frequently  with  statutory  proyisions,  which  it  would 
require  some  pains  to  separate;  and  as  the  question  of  the  emau- 
cipatioQ  of  the  child  from  parental  authority  is  one  of  great 
delicacy,  I  shall  not  now  yenture  to  giye  an  opinion  upon  it. 
See,  as  to  emancipation,  5  Bam.  &  Aid.  625;  1  Bam.  &  Cress. 
S48;  Lew.  80,  81. 

It  was  yery  strongly  argued,  that  the  wrong-doer  can  not 
ayail  himself  of  the  defect  of  the  contract  of  apprenticeship; 
and  Keane  y.  Boycoti  was  cited.     There  is  no  doubt  that  where 
there  is  a  contract  of  senrice,  though  it  may  be  yoidable  be- 
tween the  parties,  the  wrong-doer  can  not  set  up  that  as  a  de- 
fense.   But  the  reason  is,  not  merely  that  it  is  no  concern  of 
his,  but  that  the  contract  being  only  yoidable,  it  may  be 
avoided  or  afib'med  at  the  pleasure  of  the  party.    Thus,  in  the 
case  of  the  negro  boy  who  bound  himself  when  a  slave  and  un- 
der age,  and  who  was  seduced  from  his  master's  service,  it  was 
decided  that  the  defendant  could  not  make  the  objections  of 
infancy  and  duress.    The  pnvilege  was  personal  to  the  infant; 
who  might  waive  it  and  conform  to  the  contract,  even  if  it  was 
voidable  (which  by  the  way  it  is  not  admitted  to  be,  in  all  the 
cases:  6  T.  B.  657;  8  Barn.  &  Cress.  487;  Lew.  299).     So  in 
W&iferdeU  v.  Dale,  7  T.  B.  810,  it  is  said,  that  an  indenture  for 
a  shorter  period  than  that  required  by  the  statute  of  Elizabeth, 
is  not  void  but  only  voidable,  and  that  at  the  election  of  the 
parties  themselves;  and  that  a  third  person  can  not  set  up  the 
objection.     But  these  are  cases  in  which  there  is  a  contract, 
tbougb  a  yoidable  contract.    But  here  is  a  case  of  no  contract 
at  all.    In  those  cases  the  contract  might  have  been  affirmed: 
in  this  there  is  none  to  affirm.    The  infant's  assent  by  act  in 
POMy  by  any  act  short  of  joining  in  the  indenture,  would  not 
suffice  to  bind  him:  8  Barn.  &  Aid.  584.     The  defendant  may 
therefore  well  object,  that  there  was  no  contract  of  service. 
Thus,  in  The  King  v.  Crom/ord,  where  the  indentures  are  con- 
sidered void,  it  was  strongly  asked  how  an  action  could  be 
nuuntained  by  the  supposed  master  against  any  person  who 
■hould  seduce  the  apprentice  from  his  service. 
This  point  is  yet  more  clear  if  the  child  can  bind  himself 
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without  his  father's  concurrence.  For,  if  the  father  can  not 
bind  the  child,  and  the  child  can  bind  himself ,  then  he  -vrho 
contracts  for  the  service  of  the  child  with  the  child  himaelf, 
must  of  course  be  protected  by  that  contract,  and  have  a  rig^ht 
to  rely  on  it.  Otherwise,  the  child  must  yield  to  the  nnauthox^ 
ized  act  of  the  father,  or  be  an  outcast^  incapable  of  getting  into 
service.    This  can  not  be. 

I  am  of  opinion,  upon  the  whole,  that  the  indentures  in  tliia 
case,  were  not  admissible  **to  prove  the  apprenticeship  or 
a  legal  contract  of  service  such  as  to  enable  the  plaintiff  to 
maintain  his  action/'  And  the  juiy,  having  found  their  verdict 
subject  to  the  opinion  of  the  court  upon  the  point  thus  re- 
served, I  think  the  judgment  should  have  been  for  the  de- 
fendant. 

Judgment  reversed,  and  judgment  entered  for  the  appellant. 
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GOMMONWEAI/TH  t;.  BUBTON. 

[4  IiBOB,  fitf.] 

Ooom  ov  Cboonal  JuBUDZonoir  hayb  Powxk  to  Impavkl  ▲  Qkahi> 
JuBr»  and  if  after  mch  impaaelment^  and  after  preaentment  has  been 
made,  it  ia  diaoovered  that  a  juror  is  not  legally  qnalified,  he  niay  be  dia* 
diaiged  and  another  subatitated. 

Puu  in  abatement  to  an  indictment  against  Barton,  for  gam- 
ing, based  on  the  facts  that  after  the  impanelment  of  the 
giand  juxy,  and  after  one  presentment  had  been  made,  one  of 
the  jurors  was  discharged,  he  not  being  a  freeholder,  and  an- 
other was  snbstitated  in  his  place,  by  which  remodeled  jury 
the  indictment  in  question  was  found. 

By  Court,  Scott,  J.  The  statute  which  charged  the  circuit 
superior  court  with  the  duty  of  arraigning  and  trying  o£Eenders, 
invested  it  with  all  the  common-law  powers  incident  to  a  court 
of  criminal  jurisdiction,  and  necessary  to  the  discharge  of  the 
duty  enjoined  upon  it.  There  are  many  offenses  which  can  only 
be  tried  upon  indictments  found  by  a  grand  jury.  It  is,  more- 
over, the  great  instrument  for  inquiring  into  infractions  of  the 
«  penal  laws,  and  bring  offenders  to  trial.  The  power,  then,  to 
procure  the  attendance  of  a  grand  jury,  results  from  the  crimi- 
nal jurisdiction  of  the  court;  and  had  there  been  no  statu toiy 
provision  procuring  the  attendance  of  grand  juries,  the  courts 
of  criminal  jurisdiction  in  this  country,  would  have  been  in- 
vested with  the  common  law  powers  of  the  courts  of  oyer  and 
terminer  and  jail  delivery  in  England.  We  are  told  by  Lord  Hale, 
that  upon  the  summons  of  any  sessions  of  the  peace,  and  in 
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cases  of  commissions  of  oyer  and  terminer  and  jail  deliyery, 
"  there  goes  out  a  precept,  either  in  the  name  of  the  king  or  of 
two  or  more  justices  of  the  peace,  directed  to  the  sheriff/'  com- 
manding him  to  summon  a  grand  jury.    **  Upon  this  precept  the 
sheriff  is  to  summon  twenty-four  or  more  out  of  the  whole 
county,  namely,  a  considerable  number  out  of  every  hundred, 
out  of  which  the  grand  inquest  at  the  sessions  of  the  peace, 
oyer  and  terminer  or  jail  delivery,  are  taken  and  sworn,  €ui 
inquirendum  pro  domino  rege  et  corpore  comHaius"    *  *  The  grand 
inquest  retia:ned  the  first  day  of. the  sessions  and  sworn,  com- 
monly serves  the  whole  sessions  of  the  peace,  oyer  and  terminer 
and  jail  delivery;  yet  the  court  may  command  another  grand 
inquest  to  be  returned  and  sworn,  which  is  done  ordinarily  upon 
two  occasions:  1.  If,  before  the  end  of  the  sessions,  the  grand 
jury,  having  brought  in  all  their  bills,  are  discharged  by  the 
court,  and  after  that  discharge,  either  some  new  felony  or  other 
misdemeanor  is  committed,  and  the  party  taken  and  brought  into 
jail;  or  if,  after  the  discharge  of  the  grand  inquest,  some  offender 
be  taken  or  brought  in  during  the  sessions.    2.  The  second 
ordinary  instance  of  a  new  grand  jury  returned,  is  upon  the 
statute   3  Henry  YII.,  c.  1,  namely,  a  grand  inquest  impan* 
eled  to  inquire  into  the  concealment  of  another  grand  inquest, 
etc.:"  2  Hale  P.O.  154,156. 

In  the  absence,  then,  of  all  statutory  provision  on  the  sub- 
ject, the  courts  of  criminal  jurisdiction  in  Virginia  might  hare 
caused  grand  juries  to  be  summoned  and  impaneled  whenever 
and  as  often  as  the  business  before  them  required.  Has  that 
power  been  taken  away  by  statute? 

We  have  seen,  that  by  the  provisions  of  the  common  law, 
grand  juries  were  summoned,  previous  to  the  meeting  of  the 
court,  by  precept  in  the  name  of  the  king  or  two  or  more  jus- 
tices of  the  peace.  This  was  anterior  to  and  independent  of 
any  action  of  the  court.  The  object  was  to  have  a  grand  jury 
in  attendance  at  the  commencement  of  the  term,  so  that  there 
should  be  no  delay.  Over  and  above  this  provision,  the  court 
had  the  power,  from  time  to  time,  to  order  grand  juries  to  be 
summoned,  as  occasion  might  require.  Our  statute,  which 
makes  it  the  duty  of  the  sheriff,  ex  officio,  to  summon  a  grand 
jury  to  attend  on  the  first  day  of  the  term,  is  a  substitute  for 
the  precept  above  mentioned,  and  could  not  have  been  intended 
to  take  from  the  court  the  highly  convenient  power  which  it 
otherwise  would  have  possessed. 
If,  then,  the  court  had  the  power  to  discharge  an  entire  jai; 
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of  qualified  persoDS,  and  summon  another,  it  certainly  could 
discharge  one  unqualified  member,  and  substitute  another  qual- 
ified juror  in  his  place. 

Again :  in  this  case,  the  grand  jury  as  first  impaneled  was  not 
legally  constituted.  If  it  had  found  the  indictment,  the  want 
of  qualification  in  the  member  subsequently  -withdrawn,  might 
and  DO  doubt  would  have  been  pleaded  in  abatement;  so  that, 
if  the  doctrine  contended  for  by  the  defendant  should  prevail, 
the  swearing  of  a  single  unqualified  juror  would  put  an  end  to 
the  business  of  the  grand  jury  for  the  whole  term.  Such  a 
state  of  things  would  not  have  existed  independent  of  the 
statute;  and  the  legislature  never  could  have  intended,  by  a 
simple  direction  to  the  sheriff  to  provide  a  grand  juiy  at  the 
eommencement  of  the  term,  to  place  such  a  restriction  on  th^ 
powers  of  the  court. 

We  are  all  of  opinion  that  the  plea  ought  to  be  rejected. 


Commonwealth  v.  Thompson. 

[4  Lboh,  687.] 

Wkebs  ▲  Gbakd  Jubor  Pbogubes  his  Nomination  bt  Fbaud^  or  by  oca- 
spiraoy  with  the  sheriff,  an  indictment  found  by  the  jury,  of  which  he  ia 
a  member,  can  not  Btand. 

Plea  in  abatement  to  an  indictment  for  unlawful  gaming. 
The  case  appears  from  the  opinion. 

BxocxERBROTTOH,  J.  The  duty  of  the  sheriff  is  plainly  pointed 
out  by  the  statute.  He  is  directed  to  summon  before  the  meet- 
ing of  the  courty  twenty-four  of  the  most  discreet  freeholders 
of  the  county 9  being  citizens  of  the  commonwealth,  and  not 
having  certain  specified  disqualifications.  It  is  necessary  for 
the  upright  administration  of  justice,  that  the  whole  jury  sys- 
tem should  be  preserved  free  and  uncontaminated.  The  law 
demands  that  each  grand  juror  shall  make  no  presentment 
through  malice,  hatred,  or  ill-will;  and  that  he  should  not  be 
prevented  from  making  presentments,  by  motives  equally  vicious. 
It  also  requires  that  the  sheriff  whose  duty  it  is  to  summon  the 
grand  jury,  should  discharge  that  duty  with  the  sole  view  to  the 
public  good.  It  does  not  seem  to  be  compatible  with  either  of 
these  requisitions  of  the  law,  that  a  corrupt  nomination  of  himself 
to  the  sheriff,  by  a  citizen  of  the  commonwealth,  to  serve  on  the 
grand  jury,  should  be  permitted;  or  that  a  false  conspiracy  or 
eorrupt  agreement,  between  the  sheriff  and  himself «  for  that 
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purpose,  should  be  tolerated.  In  Scarlets  case,  3  Inst.  88;  12 
Bep.  98,  it  was  charged,  that  he  well  knowing  that  he  was  not 
returned  of  the  grand  inquest,  procured  himself  by  false  con- 
spiracy to  be  sworn  on  the  same,  and  it  was  decided  that  sach 
procurement  was  an  indictable  offense,  as  well  at  common  law 
as  under  the  statute:  11  Hen.  lY.,  c.  9.  And  whensoever  such 
corrupt  nomination  shall  be  procured,  we  have  the  authority 
of  this  court,  in  Oherry'a  case,  2  Virginia  Gas.  20,  for  sayings 
that  an  indictment  or  presentment,  found  by  a  grand  jury  so 
constituted,  may  be  avoided  by  plea. 

But,  in  the  case  now  before  the  court,  the  plea  which  was 
tendered  does  not  charge  any  corrupt  nomination  of  himself  bj 
the  grand  juror,  or  any  false  conspiracy  between  himself  and 
the  sheriff,  to  be  returned  on  the  panel.  The  nomination  of 
himself  which  is  charged,  may  have  been  perfectly  innocent,  and 
the  court  is  not  authorized  to  presume  the  contrary.  We  have, 
therefore,  no  hesitation  in  deciding  that,  in  this  case,  the  plea 
should  be  rejected. 

''  This  court  is  of  opinion  that  it  is  not  proper  in  this  case  to 
require  the  attorney  for  the  commonwealth  to  demur  or  reply 
to  the  plea  in  abatement  which  was  tendered  by  the  defendaat, 
and  that  the  plea  should  be  rejected." 


HoBD   V.  COMMONWEAIilH. 

[4  Lszaa,  674.] 

It  n  NO  Objxcixok  to  a  Pbeskmtmsnt  that  thb  Clerk  db  wAcn,  aad 
not  a  clerk  dejure^  administered  the  oath  to  the  grand  jmon. 

A  Prssentmbnt  tor  Unlawtul  Gamino  shoald  set  oat  the  place  to  beaa 
ordinary  or  other  publio  place. 

Ebbos  to  the  circuit  court.  The  defendant  pleaded  in  bar  to 
a  presentment  **  for  playing  at  an  unlawful  game,  called  faro, 
at  the  house  of  B.  Lipscomb,  in  the  town  of  Brenttmlle," 
that  the  clerk  who  administered  the  oaths  to  the  grand  jurors 
was  not  clerk  of  the  court,  he  nofc  having  been  duly  commis- 
sioned, and  that  the  lawful  clerk  at  the  commencement  of  the 
term  had  resigned  before  the  presentment  was  made,  and  the 
jury  were  not  therefore  legally  impaneled.  The  court  sustained 
the  demurrer  to  this  plea.    Verdict  guilty. 

P.  Harrison,  for  the  plaintiff  in  error. 

Attomey^eneral,  contra. 
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By  Ck>iiBT.  The  pleas  filed  in  this  case  are  insufficient;  and 
(sonaequently  there  was  do  error  in  sustaining  the  demurrer 
thereto.  But  the  presentment  is  radically  defective  in  this,  that 
it  is  not  charged  Uiat  the  playing  was  at  an  ordinary  or  other 
public  place;  and  therefore  the  judgment  is  erroneous,  and 
must  be  reversed. 


Bltjnt  v.  ComiOmTEALTE. 

[4  Lboh,  eso.] 

Qvx  Who  Obtaiks  <an  Abxiolb  Fbaudxtlvntlt,  is  not  guilty  of  laroeDy, 
waikm  he  obtaiziB  it  and  carries  it  away  with  a  frandnlent  intent. 

Tarn  CooBT  mat  Instruct  thb  Jubt  dt  a  Cbdokal  Cask,  on  any  qnestum 
of  law,  whenever,  in  the  oonrfs  opinion,  joatioe  reqiiirai  it 


to  the  circuit.  Indictment  and  conviction  of  Blunt,  of 
the  larceny  of  a  watch.  The  prisoner's  counsel  asked  the  in- 
straction,  that  if  the  jury  should  find  that  the  prisoner  had 
bargained  for  the  watch  with  Johnson's  clerk,  who  delivered  it 
to  him  on  a  promise  to  him  that  he  would  pay  for  it  imme- 
diately; and  that  the  prisoner  carried  the  watch  away  with  him 
and  failed  to  pay  for  it,  in  such  case  he  was  not  guilty.  But 
the  court  refused  to  give  this  instruction,  and  charged  the  jury 
that  if  they  found  that  the  prisoner  had  made  a  bargain  with 
Johnson's  clerk  for  the  watch,  in  pursuance  of  which  the  watch 
was  delivered,  upon  his  promise  to  pay  the  price  immediately^ 
intending  that  the  prisoner  might  take  the  watch  away  and  re- 
turn immediately  and  pay  for  it,  then  he  was  not  guilty  of 
larceny ;  but  if  the  jury  should  find  that  the  prisoner  obtained  the 
watch  by  a  false  and  fraudulent  pretense  of  buying  it  for  cash, 
and  then  carried  it  away,  without  the  consent  or  knowledge  of 
the  owner's  clerk,  then  he  was  guilty  of  larceny.  The  prisoner 
excepted. 

Briggs,  for  the  plaintifiF  in  error. 

Mat,  J.,  delivered  the  resolutions  of  the  court:  1.  That  the 
instruction  asked  by  the  prisoner's  counsel  was  properly  re- 
fused; because,  if  the  prisoner  acquired  possession  of  the  watch 
in  the  manner  therein  stated,  with  a  felonious  intent  at  the  time 
to  carry  it  away,  and  appropriate  it  to  his  own  use,  without  pay- 
ing for  it,  he  may  have  been  guilty  of  larceny  in  so  doing. 
2.  That  the  prisoner's  counsel  having  applied  to  the  court  for 
an  instruction  on  the  law,  and  the  court  having  refused  to  give 
it  in  the  precise  form  in  which  it  was  asked,  it  was  correct  that 
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the  court  should  give  one  with  such  modification  as,  in  its 
opinion,  was  legal  and  proper.  For  the  court  may,  at  all  timea, 
instruct  the  jury  on  any  question  of  law  arising  in  a  cause,  if, 
in  its  opinion,  justice  shall  require  such  interposition.  3.  That 
the  instruction,  however,  which  was  given,  was  erroneous  in 
this,  that  although  the  prisoner  may  have  obtained  possession 
of  the  watch  in  the  fraudulent  manner  indicated  in  the  latter 
part  of  the  instruction;  yet,  unless  he  so  obtained  it,  and  car- 
ried it  awa} ,  with  a  felonious  intent  at  the  time,  he  was  not 
guilty  of  larceny. 

The  judgment  is,  therefore,  reversed,  and  the  cause  sent  back 
to  the  circuit  superior  court  of  Henrico,  for  a  new  trial  to  be 
had;  in  which  trial,  if  any  instruction  shall  be  moved  for  on 
the  same  subject,  or  the  evidence  shall  require  it,  the  court  is 
directed  to  instruct  the  jury,  that  if  they  shall  find  from  the 
evidence,  that  the  prisoner  with  a  felonious  intent  obtained 
possession  of  the  watch  by  false  and  fraudulent  pretenses,  and 
afterwards  carried  away  the  same,  without  the  consent  of  the 
owner  or  his  clerk,  then  the  prisoner  is  guilty  of  larceny. 

Felonious  Taking  is  Essential  to  Larceny:   Tyler  v.  People^  12 
Dec.  176;  BtaU  v.  Roper,  24  Id.  268. 


Pendleton  v.  Commonweauth. 

[4  Leigh,  684.] 
8l002n>ABT  EVTDBNCB  OF  INSTRUMENT  CHARGED  TO  BE  FoROED  may  be  giveil 

where  the  same  is  in  the  poasession  of  the  opposite  party,  or  has  been 
lost  or  destroyed,  although  without  the  procurance  of  the  prieoner. 

Pbtitzon  for  a  writ  of  error  to  a  judgment  on  a  verdict  of 
gailty  of  forgery.  The  question  raised  was  as  to  the  admissi- 
bility of  the  copy  of  the  check  charged  to  have  btjcn  forged,  the 
original  being  burned,  as  it  was  supposed,  though  not  through 
the  procurance  of  the  prisoner. 

ScoU,  for  the  petitioner. 

Summers,  J.  The  question  is,  whether  the  circumstances 
proved  formed  a  sufficient  ground  for  the  admission  of  the  secon- 
dary evidence  of  the  contents,  character,  and  description  of  the 
check?  The  general  rule,  which  runs  alike  through  civil  and 
criminal  proceedings,  that  the  best  evidence  which  the  nature 
of  the  case  admits  of  must  be  produced,  is  intended  to  preclude 
all  testimony,  which,  from  its  very  nature,  supposes  that  the 
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pftxtj  offering  it  has  it  in  his  power  to  produce  better  evidence. 
But  wherever  an  original  paper  is  shown  to  have  been  lost  or 
destroyed,  or  is  in  the  hands  of  the  party  himself,  the  prosecutor 
may  give  a  copy  in  evidence;  or,  if  not,  parol  evidence  of  its 
contents;  because,  in  each  of  those  cases,  the  presumption  of 
the  prosecutor  having  it  in  his  power  to  produce  better  evidence 
is  repelled.    In  this  case  the  inquiry  seems  to  be  narrowed  down 
to  the  sufficiency  of  the  search  made  by  the  witness  Talley,  for 
the  original  paper.    His  testimony  is  not  so  perfectly  simple, 
direct,  and  positive,  as  it  might  have  been;  but  the  bare  possi- 
bility that  the  paper  might  have  been  found  on  a  more  dili* 
gent  search,  was  no  good  reason  for  excluding  the  evidence.   The 
burning  of  the  checks  banded  to  Talley  by  Wilson,  made  it  ex- 
tremely doubtful  whether  the  check  on  which  the  prosecution 
was  founded,  was  not  one  of  those  committed  to  the  flames, 
probably  for  the  protection  of  the  prisoner.    If  the  retained 
check  may  have  been  the  one  in  question,  the  failure  to  produce 
it  was  not  owing  to  any  fault  of  the  prosecutor;  nor  can  any 
presumption  possibly  arise  of  an  unjust  suppression  by  him  of 
the  primary  evidence.     The  mind  of  the  witness  Talley  himself 
was  satisfied  that  the  paper  was  lost;  and  the  judge,  to  whom 
this  preliminary  inquiry  belonged,  was  satisfied,  by  the  exami- 
nation, of  the  correctness  of  the  conclusion  of  the  witness.     This 
court  ought  not  to  interfere  unless  error  is  made  apparent.     We 
are  unanimously  of  opinion  that  there  is  no  error.     If  authori- 
ties be  necessary  to  sustain  this  opinion,  they  may  be  found  in 
2  Buss,  on  Crimes,  b.  6,  c.  3,  sec.  2,  p.  674,  and  the  cases  there 
referred  to,  and  the  case  of  The  Commonwealih  v.  Snell,  3  Mass. 
82. 
Writ  of  error  denied. 


SaooKDABT  EviDENCS,  WHEN  Abmissibls:  Jockson  V.  Davis,  15  Am.  Deo. 
451;  Judaon  ▼.  Ealava,  12  Id.  32  and  note;  Ebnendorf  v.  Carmkhad,  14  Id. 
ML  On  the  trial  of  an  indictment  for  forgery,  if  it  appears  that  the  in8tni< 
ment  is  lost,  destroyed,  or  in  the  possession  of  the  accused,  secondary  evi* 
dence  may  be  given  of  its  contents:  People  v.  Kingslei/,  14  Id.  520 
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QraoK  or  Onb  Pabty  not  to  be  boimd  by  a  contract  inyolvw  •  liko  ofiifaii 
in  favor  of  the  other;  for  obligations  mast  be  matnaL  Ther8foire»  if  one 
take  a  horse,  with  the  privilege  from  its  owner  of  porchaaing  it  witiua 
a  certain  namber  of  days,  if  it  proves  satisfactory,  the  owner  may  relievo 
himself  from  the  contract  of  sale,  by  giving  notice  of  his  wiihdimil 
therefrom,  before  the  expiration  of  the  time  designated,  and  whilo  ths 
-  other  party  has  not  yet  elected  to  make  the  porchaae. 

Ak  Offer  hat  bb  Retracted  at  any  time  prior  to  its  acoeptanoeu 

Thb  opinion  states  the  facts. 
Stewart,  for  the  plaintiff  in  error. 
Vandegrcuiffe,  for  the  defendant  in  error. 

Saffold,  J.  The  present  plaintiff  brought  aasnmpait,  in 
Greene  county  court,  to  recover  fifty  dollars,  which  he  alleged 
to  be  due  him  from  Olover,  as  the  boot,  or  difference,  in  a  con* 
tract  of  exchange  of  horses. 

There  a  verdict  vras  found  for  the  plaintiff.  On  that  trial. 
Glover  took  a  bill  of  exceptions  to  the  opinion  of  the  court, 
and  prosecuted  a  writ  of  error  to  the  circuit  court,  where  the 
former  judgment  was  reversed  for  supposed  error  in  the  opinion 
of  the  county  court,  as  shown  by  the  bill  of  exceptions.  From 
the  decision  of  the  circuit  court,  Eskridge  prosecutes  the  pres- 
ent writ  of  error,  and  assigns  as  causes,  that  the  circuit  court 
did  not  affirm  the  judgmeut  of  the  county  court,  but  reversed 
the  same,  and  remanded  the  cause. 

The  facts  disclosed  by  the  bill  of  exceptions,  in  the  language 
thereof,  are:  ''That  Eskridge  was  on  a  journey  to  Tennesaee; 
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that  be  arrived  at  the  bouse  of  Olover;  tbat  bis  mare  was  un* 
able  to  travel  fartber,  in  consequence  of  a  supposed  founder. 
Then  some  conversation  took  place  between  tbe  parties,  in  re- 
gard to  an  excbange,  or  in  regard  to  the  sale  or  loan  of  a  horse, 
by  Glover  to  Eskridge.  Olover  agreed  to  loan  a  horse  to  the 
plaintiff  to  ride  about  ten  miles,  where  it  was  supposed  he 
could  get  one;  or,  agreed  to  exchange  and  give  Eskridge  fifty 
dollars,  in  the  event  the  mare  did  not  die  in  a  short  time.  It 
was  finally  agreed  tbat  Eskridge  should  take  Glover's  horse, 
and  ride  him  ten  miles,  and  if  be  liked  him,  was  to  take  fifty 
dollars  to  boot;  but  if  he  was  not  pleased  with  his  perform- 
ance, he  was  to  return  him  in  two  or  three  days.  Shortly  after 
Eskridge  left  Glover's  bouse.  Glover  pursued  him,  and  told 
him  the  mare  was  about  to  die,  and  he  would  not  stand  to  the 
trade. 

"It  was  proved  that  Eskridge  said,  a  short  time  before 
Glover  overtook  him,  that  the  horse  did  not  suit  him,  and  he 
would  not  trade;  but  when  he  was  overtaken  by  Glover,  he 
represented  that  tbe  time  was  not  out  within  which  he  was  to 
say  whether  be  would  trade;  that  the  option  was  with  him,  and 
that  Glover  had  reserved  no  right  to  rescind  the  contract." 

Glover,  by  his  counsel,  requested  the  court  to  charge  the 
jory  that  be.  Glover,  had  a  right,  at  any  time  before  the  con- 
tract was  confirmed  by  Eskridge,  or  before  the  time  expired  in 
which  Eskridge  had  a  right  to  return  the  horse  (to  rescind  it), 
that  the  obligation  must  be  mutual.  The  court  refused  this 
instruction,  and  charged  that  one  party  might  reserve  the  right 
to  rescind  tbe  contract,  on  some  future  contingency,  and  the 
other  not;  that  if  the  jury  believed,  that  from  the  terms  of  the 
contract  Eskridge  only  was  to  have  the  privilege  of  confirming 
or  not,  and  the  contract  bad  been  in  part  executed,  that  Esk- 
ridge was  entitled  to  recover  the  fifty  dollars,  although  Glover 
proposed  to  rescind  the  contract  before  the  time  expired  for 
Eskridge  to  return  the  horse. 

Tbe  point  on  which  the  opinion  of  the  court  was  given,  which 
is  now  assigned  as  erroneous,  is,  that  the  county  court  erred,  as 
stated  in  tbe  bill  of  exceptions. 

Tbe  question  here  presented  is  important  in  principle,  and 
of  difficult  solution.  Many  of  the  facts  contained  in  the  bill  of 
exceptions  may  be  disregarded,  except  for  the  better  understand- 
ing of  such  as  are  more  material.  In  this  light  may  be  viewed 
the  various  propositions  between  tbe  parties  prior  to  the  one 
acted  on;  but  it  is  necessary  to  ascertain  as  nearly  as  possible 
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the  precise  stipulations  of  the  parties,  particularly  the  sense  in 
which  the  word  "agreed/'  which  frequently  recurs  in  the  tes- 
timony, was  understood  and  received  in  the  court  below.  Vrom 
its  application  in  the  bill  of  exceptions,  it  was  probably  osed 
as  being  synonymous  with  proposed  or  offered. 

It  is  there  said,  Glover  *'  agreed  "  to  loan  Eskridge  a  horse^ 
or  agreed  to  exchange,  and  give  fifty  dollars,  in  the  e^ent  tlie 
mare  did  not  die  in  a  short  time;   and  again,  that  a  different 
understanding  ^'  was  finally  agreed"  upon  between  them — when 
it  is  not  pretended,  that  contracts  were  concluded  in  either  of 
the  two  forms  above  stated — ^they  could  only  have  been  prop- 
ositions, which  were  not  accepted.    But  that  which  is  stated 
to  have  been  finally  agreed  upon,  is  understood  to  have  been. 
the  contract,  so  far  as  any  was  consummated.    It  was,  that 
Eskridge  should  take  Glover's  horse,  and  ride  him  ten  mileSy 
and  if  he  liked  him,  was  to  take  fifty  dollars  to  boot;  but  if  he 
was  not  pleased  with  his  performance,  he  was  to  return  him  in 
two  or  three  days. 

The  sequel  was,  so  far  as  is  material,  that  shortly  after  Esk- 
ridge left  Glover's  house,  the  latter  pursued  the  former,  oTer- 
took  him  before  he  had  reached  the  ten-mile  point,  and  told 
him  the  mare  was  about  to  die,  and  he  would  not  stand  to  the 
trade.  That  Eskridge,  insisting  that  the  option  was  vnth  him- 
self alone,  and  his  time  for  deciding  was  not  out,  refused  to 
restore  the  horse;  and  afterwards  determined  to  insist  on  an 
affirmance  of  the  bargain. 

Now,  the  question  is  (as  it  was  in  the  court  below),  whether, 
under  this  contract,  and  the  exchange  of  the  possession  of  the 
animals,  the  early  notice  by  Glover  to  Eskridge  of  the  rescission 
of  the  bargain,  had  the  effect  to  deny  to  Eskridge  the  privilege 
of  afterwards  affirming  the  contract  as  proposed  or  agreed? 
On  this  point,  the  authorities  referred  to  in  argument,  are  not  so 
decisive,  but  that  professional  talent  and  ingenuity  have  enabled 
the  counsel  to  deduce  from  them  plausible  arguments  in  favor 
of  the  opposite  conclusions. 

In  the  case  of  Payne  v.  Cave,  3  T.  B.  148,  the  principle 
decided  was,  that  a  bidder  at  an  auction,  under  the  usual  con- 
ditions, that  the  highest  bidder  shall  be  the  purchaser,  may  re- 
tract his  bidding  at  any  time  before  the  hammer  is  down.  The 
court,  there,  maintains  the  principle,  that  one  party  to  a  con* 
tract  can  not  be  bound,  while  the  other  is  not. 

But  Cooke  V.  Oadey,  3  Id.  653,  is  regarded  as  a  leading  case, 
on  contracts  of  this  kind.    There,  the  defendant,  having  pro* 
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poeed  to  sell  a  quantity  of  tobacco  to  the  plaintiff,  at  a  stipu- 
lated price,  gare  the  latter,  at  his  request,  a  certain  time  to 
determine  whether  he  would  buy  or  not.  The  plaintiff,  within 
the  time,  determined  to  buy,  and  gave  notice  thereof  to  the 
defendant,  who  refused  to  comply.  Yet,  it  was  ruled  the  de- 
fendant was  not  liable,  in  an  action,  for  the  non-delivery. 

The  available  objection  to  the  action  was,  that  the  plaintiff, 
not  being  bound  by  the  original  contract,  there  was  no  con- 
sideration to  bind  the  defendant. 

That  case  was  slightiy  different  from  this  in  some  of  the  f acts, 
bat  does  not  appear  to  have  been  stronger  for  the  plaintiff:  for, 
though  here  was  a  change  of  the  possession  of  the  animals,  and 
there  none,  in  the  subject  of  the  contract;  yet,  in  this  case,  the 
rescission  was  claimed  by  the  defendant,  before  the  plaintiff 
gave  any  notice  of  his  determination  to  affirm  the  contract.  In 
that  case,  the  plaintiff  had  determined  to  buy,  and  given  notice 
thereof,  within  the  time  allowed  him  for  that  purpose,  the  de- 
fendant having  expressed  no  dissent  until  then. 

Yet, Lord  Eenyon,  in  expressing  his  opinion,  said:  **  Nothing 
can  be  clearer  than  that,  at  the  time  of  entering  into  this  con- 
tract, the  engagement  was  all  on  one  side;  the  other  party  was 
not  bound:  it  was,  therefore,  nudum  pactum.*' 

Buller,  J.,  said:  "In  order  to  sustain  a  promise,  there  must 
be  either  a  damage  to  the  plaintiff,  or  an  advantage  to  the  de- 
fendant; but  here  was  neither  when  the  contract  was  first 
made."  He  maintained  that  the  contract  could  not  be  com- 
plete or  binding,  without  the  united  assent  of  both  parties,  at 
the  same  time.  And  Grose,  J. ,  remarked,  that,  as  the  agreement 
was  not  binding  on  the  plaintiff,  before  the  time  appointed  for 
confirmation,  and  the  parties  came  to  no  subsequent  agree- 
ment, there  was  no  consideration  for  the  promise  of  the  de- 
fendant. 

Thus  it  appears  that  the  reasoning  of  the  court  of  king'i;! 
bench,  in  the  cases  reviewed,  is  fully  applicable  to  this,  and 
favorable  to  the  defendant. 

But  a  later  decision  of  the  same  high  tribunal,  is  relied  on 
hj  the  counsel  for  the  plaintiff,  with  more  confidence.  It 
IB  ffumphriea  v.  Carvalho,  16  East,  44.  The  facts  are  com- 
plicated, but  are  sufficiently  noticed  in  the  remarks  of  the 
jndges,  for  the  present  purpose.  The  object  of  the  suit  was  an 
affirmance  of  a  contract  for  certain  goods,  and  the  counsel  foi 
the  defendant  had  insisted,  on  the  authority  of  Gooke  v.  Oxley, 


348  EsEBiDGE  V.  Gloveb.  [Alabama, 

that  the  contract  had  not  been  completed  so  as  to  bind  the 
vendor. 

Lord  Ellenborough,  then  chief  justice,  obaenres:  "Hfere 
there  was  a  sale-note  sent,  and  an  actual  sale  made  bj  the  de- 
fendant, through  the  intervention  of  the  broker,  who  com- 
municated to  the  defendant,  on  the  same  day,  that  he  had  sold 
the  goods;  and  it  was  not  merely  an  offer  to  sell,  as  in  that  caae 
{Cooke  V.  Oxley),  but  the  buyer  had  an  option  of  renouncing  the 
purchase  on  the  Monday,  which  he  did  not  do;  and,  therefore, 
it  stood  absolute."    In  this  Grose,  J.,  concurred. 

Bayley,  J.,  said,  the  argument  of  the  defendant  is,  that  if 
**  contract  give  an  option  to  one  of  the  parties  to  determine  it, 
the  law  will  give  the  like  option  to  the  other,  until  both  are 
bound."  To  this  proposition  he  assents,  by  not  denying  it, 
and  proceeds  to  say:  "  But  here  neither  of  the  parties  had  an 
option  after  Monday;  for,  the  plaintiff,  not  having  renounced 
the  contract  within  that  time,  must  be  taken  to  have  approved 
of  it." 

The  doctrine  in  Chitty  on  Contracts  (page  4),  is  to  the  same 
effect.  It  is  there  maintained  that  'Hhe  assent  or  consent 
must  be  mutual.  Every  agreement  ought  to  be  so  certain  and 
complete,  that  each  party  may  have  an  action  upon  it;  and  the 
agreement  would  be  incomplete,  if  either  party  withheld  his 
assent  to  any  of  its  terms.  The  agreement  must,  in  general,  be 
obligatory  on  both  parties,  or  it  binds  neither." 

To  this  is  appended  a  note  of  exceptions;  as  in  the  case  of 
an  infant's  contract  (Stra.  937) — a  contract  which  is  void  against 
one  party,  in  consequence  of  his  omitting  to  sign  it,  according 
to  the  statute  of  frauds,  and  which  has  been  complied  with  by 
the  other:  6  East,  307;  3  Taunt.  169;  5  Id.  788. 

It  is  further  said,  by  Chitty,  that  ''  no  contract  is  raised  by 
a  mere  affirmation  in  discourse;"  that  ^'a  mere  overture,  or 
offer  to  enter  into  an  agreement,  not  definitely  and  expressly 
assented  to  by  both  parties,"  binds  not. 

The  case  of  McCulloch  v.  The  Eagle  Insurance  Company,  1 
Pick.  278,  is  also  worthy  of  a  slight  notice.  There,  the  plaintiff 
wrote  by  mail,  to  the  defendaots,  inquiring  on  what  terms  the 
latter  would  insure  the  former's  vessel.  On  the  first  of  January 
the  defendants  answered,  that  they  would  insure  at  a  certain 
rate.  But  on  the  second  of  the  same  month,  they  again  wrote, 
retracting  the  offer.  The  plaintiff,  before  he  received  the  last 
letter,  put  into  the  post-office  an  answer  to  the  defendants' 
first  letter,  acceding  to  the  terms  proposed. 
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The  supreme  court  of  Massachasetts  determined  that  the  de- 
fendants had  made  no  contract.  Chief  Justice  Parker,  in  de* 
lirering^  the  opinion  of  the  court,  remarks:  "There  seems  to 
have  been  locus  peniterUicB  for  both  parties;"  and  again,  that, 
"  so  long  as  it  continued  open  for  the  plaintifiF,  it  must  have 
been  open  for  the  defendants,  and  their  revocation  was  made, 
before  the  plaintiff  had  opportunity  to  accept/' 

From  all  these  authorities,  it  satisfactorily  appears  that  a 
contract  like  the  one  under  consideration,  is  not  binding ;  that  to 
have  made  it  so,  both  parties  must  have  assented  to  all  the  terms 
at  the  same  time;  that  the  plaintiff  must  have  determined  to 
affirm  the  contract,  before  the  defendant  declared  his  dissent; 
or  that  the  time  for  his  determination  must  have  expired  before 
the  other  gave  notice  of  his  rescission.  That,  while  the  agree- 
ment continued  the  option  to  one,  the  law  gave  it  to  the  other. 
The  contract  was  not  complete,  while  the  plaintiff  had  the 
privilege  of  determining  whether  or  not  it  should  be  one;  so 
that,  admitting  the  principle,  that,  **  in  case  of  an  actual  sale, 
it  is  binding,  ttiough  it  be  agreed,  that  one  party  shall  have  the 
option  of  disapproving  of,  and  determining  it"  (1  Ohit.  on  Con.  4), 
this  was  not  sufficiently  consummated — ^it  was  not  expressed  to 
be  an  actual  or  absolute  bargain. 

The  fifty  dollars  proposed  to  be  given  in  exchange  does  not 
appear  to  have  been  paid;  nor  does  it  appear  there  was  any  ex- 
press understanding  that  time  was  to  be  given  for  its  payment. 
It  is  not  shown,  but  that  the  plaintiff  was  to  return  to  the  de« 
fendant'e  house,  or  see  him  elsewhere,  to  consummate  the  agree- 
ment, if  he  determined  to  affirm  it. 

The  important  but  nice  distinction  is,  that  this  contract  seems 
not  to  have  been  actually  concluded  with  only  a  reservation  of 
the  right  to  one  to  renounce  it;  but  the  agreement  was,  that  it 
should  become  a  bargain,  if,  on  trial  of  the  horse,  the  plaintiff 
should  determine  to  affirm  the.  contract;  under  these  circum- 
stances, the  law  implied  the  farther  condition  that  the  defend- 
ant did  not,  in  the  mean  while,  retract  his  offer,  which,  how- 
ever, be  did,  and  thereby  avoided  the  agreement. 

We  are  therefore  unanimous  in  affirming  the  judgment  of  the 
circuit  court. 


An  Oma  qb  Pbofosal  may  be  withdrawn  at  any  time  prior  to  its  accept* 
anoe;  and  the  acceptance,  to  be  binding  on  the  proposer,  most  conform  to  hit 
offer  and  not  attach  any  new  condition  thereto:  PoUa  v.  WhUehead,  8  0.  E. 
Green,  512;  Carr  v.  Duvall,  14  Pet.  77;  Alfbott  v.  Shepard,  48  N.  H.  16;  Benj. 
M  Sales,  sea  H9,  and  note.     If  the  acceptance  do  attach  any  new  condition, 
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or  fall  short  of  the  terms  proposed,  it  is  not  only  insuffieiest  ss  an  aooeptance* 
but  is  also  a  rejection  of  the  proposal,  and  a  termination  of  the  liability  of  the 
proposer  to  be  bound  by  a  subsequent  acceptance  conforming  to  the  temiB  of 
his  proposal:  C/iapman  v.  SIioH,  1  Gamp.  63;  Hutcldnaon  v.  Bowker^  5  Mee.  A 
W.  535;  Jordan  v.  Morton,  4  Id.  155;  Hyde  v.  WreneJt,  3  Beav.  336;  Fellhcmm 
V.  Bindley,  11  C.  B.  N.  S.  869;  31  L.  J.  0.  P!  204. 

**  A  proposer  may  withdraw  his  offer  so  long  as  it  is  not  accepted;   for*  if 
there  be  no  contract  till  acceptance,  there  is  nothing  by  which  the 
can  be  bound.    Even  when,  on  making  the  offer,  the  proposer  ei 
promises  to  allow  a  certain  time  to  the  other  party  for  acceptance,  the 
may,  nevertheless,  be  retracted  in  the  interval,  if  no  consideration  has 
given  for  the  promise:"  Benj.  on  Sales,  sec.  41,  citing  Cooke  v.  Oxley,  3  T.  H. 
653;  Craig  V,  harper,  3 Gush.  158;  Martin  y.  Mitchell,  2  Jac.  &  W.  413;  LuooM 
y.  Jame8,  7  Hare,  410;  Faulkner  v.  Heberd,  26  Vt.  452;  Routiedge  ▼.  GfXuU^ 
4  Bing.  653;  Payne  v.  Cave,  3  T.  E.  148;  Head  v.  Diggon,  3  Mjuu  ft  Ry. 
97;  Smith  v.  Hudson,  6  B.  &  S.  431;  34  L.  J.  Q.  R  145. 


Dent  t;.  GniLESy  Adm'b. 

[SSTBWAXZ  k  POBXB8,88S.] 

Bkfusal  to  Delxyeb  Profkbtt  is  not,  FEB  BE,  a  oonyendoD  thereof  and 
one  sued  for  a  conversion  should  be  permitted  to  show  that  his  infiiirf 
to  deliver  the  property  was  not  unconditional,  but  was  acoompanied  by 
a  reasonable  qualification  or  requirement. 

As  Absolute  Refusal  to  deliver  property  creates  an  inference  in  law  thai 
there  has  been  a  conversion. 

Dbolasations  Made  by  a  Party,  at  the  time,  in  response  to  a  demand  for 
the  possession  of  property,  may  be  received  in  evidence  in  his  favor^  ta 
show  that  his  refusal  was  qualified  and  reasonable,  and  not  of  a  oharacter 
to  render  him  liable  for  a  conversion. 

The  opinion  states  the  facts. 

Vandegraaffe,  for  the  plaintiff  in  error  (defendant  below). 

Stewart,  for  the  defendant  in  error  (plaintiff  below). 

Lipscomb,  C.  J.  This  was  an  action  of  trover,  brought  by 
the  administrator  of  H.  Dent,  against  the  plaintiff  in  e^tor^ 
Tabitha  Dent,  and  against  Guilford  Cade — ^the  lajst  named  died 
since  error  was  assigned — to  recover  the  value  of  two  negro 
slaves.     There  was  a  verdict  and  judgment  for  the  plaintiff. 

The  principal  errors  relied  on  for  reversing  the  judgment  of 
the  court  below,  are  supposed  to  have  occurred  in  refusing  to 
permit  the  defendants  to  ask  of  a  witness,  who  was  called  by 
the  plaintiff,  and  who  proved  a  demand  of  the  property,  ''what 
answer  they,  the  defendants,  made,  when  the  property  was  de- 
manded;" and  secondly,  in  the  charge  given  by  the  court, 
which  is  extracted  from  the  bill  of  exceptions,  in  the  following 
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words:  "  The  court  charged  the  jniy,  that  a  demaDd  by  the 
plaintiff,  and  a  fiulnre  by  the  defendants  to  deliver  the  property 
sued  for,  was  tantamount  to  a  demand  and  a  refusal;  and  that 
a  demand  and  a  refusal  to  deliver  was  a  conversion  in  law." 
These  were  the  only  points  relied  on  by  the  plaintfiTs  attorney, 
in  the  argument  of  the  cause. 

To  return  to  the  first  point.  It  was  contended  that  the 
refusal  to  deliver  on  demand  is  only  presumptive  evidence  of 
eonversion,  and  that  the  defendants  below  ought  to  have  been 
permitted  to  rebut  such  presumption,  by  proving  a  disclaimer 
of  all  right,  or  in  another  way,  to  show  that  they  had  not  con- 
verted it  to  their  own  use.  That  the  defendants,  without 
setting  up  any  right  in  themselves,  might  well  have  questioned 
the  right  of  the  plaintiff  to  demand  it  of  them.  That  if  the  de- 
fendants had  come  lawfully  into  the  possession  of  the  property, 
it  was  nothing  more  than  their  duty  to  require  a  production  of 
the  authority  of  the  plaintiff  to  make  the  demand. 

In  3  Camp.  216,  it  is  said:  "That  if  A.,  into  whose  Lands 
goods  happen  to  come,  being  ignorant  that  B.  is  the  real  owner, 
refoses  to  deliver  them  to  him,  until  B.  proves  that  be  is  so, 
this  refusal  is  no  evidence  of  a  conversion  to  enable  B.  to  main- 
tain trover  against  A.  for  the  goods." 

In  Green's  case,  3  Camp.  215,  n.,  being  trover  for  timber,  which 
the  defendant  found  on  his  premises,  and  which  had  been  depos- 
ited there  by  the  permission  of  the  servants  of  the  former  oo- 
eopier,  the  plaintiff,  to  whom  the  timber  belonged,  having 
demanded  it  of  the  defendant,  the  latter  said:  "If  you  will 
bring  any  one  to  prove  it  is  your  property,  I  will  give  it  you, 
and  not  else."  Lord  EUenborough:  "This  is  a  qualified  re- 
fusal, and  no  evidence  of  a  conversion." 

From  this  authority,  it  appears  that  the  refusal,  to  make  it 
evidence  of  a  conversion,  must  be  unqualified.  If  one  is  found 
in  the  possession  of  the  property  of  another,  and  he  give  no 
excuse  for  not  delivering  it  when  demanded,  but  gives  an  un- 
qualified refusal,  the  inference  would  be  strong,  that  he  was 
not  exercising  merely  a  proper  degree  of  prudence,  to  prevent 
its  falling  into  the  hands  of  one  that  had  no  right  to  claim,  but 
that  he  was  disposed  to  appropriate  it  by  conversion  to  his  own 
use.  On  the  other  hand,  if  he  surrendered  the  property  to  the 
first  claimant,  without  inquiring  into  his  right  to  demand  it,  the 
presumption  would  be  strong,  that  he  had  acquired  the  pos- 
session dishonestly. 

It  is  the  every  day's  practice,  when  goods  have  been  found. 
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for  the  finder  to  give  notice,  by  public  adyertiaement,  calling 
on  the  owner  to  come  forward  and  prove  his  property;  and  if, 
in  such  case,  the  finder  only  requires  an  ordinary  showing  to 
create  a  presumption  in  favor  of  the  claimant,  and  refuses,  if 
this  is  not  done,  such  qualification  of  a  refusal  would  surely  be 
proper  testimony  to  go  to  a  juiy,  to  rebut  any  implication  of  a 
conversion  arising  from  the  refusal;  and  whether  the  excuse 
given  for  failure  to  deliver  was  a  reasonable  one  or  not^  the  jury 
would  determine. 

In  the  case  of  Alexander  v.  Scuihy,  7  Berg.  A  L.  86/  the 
goods  were  the  property  of  the  plaintiff,  and  had  been  taken 
from  his  house,  in  the  time  of  a  fire,  and  carried  by  the  serv- 
ants of  an  insurance  company  into  a  warehouse,  of  which  the 
defendant,  a  servant  of  the  company,  kept  the  key,  and  the  de- 
fendant, on  being  applied  to  by  the  plaintiff  to  deliver  them  up, 
refused  to  do  so,  without  an  order  from  the  company.  It  was 
held,  that  this  was  not  such  a  refusal  as  amounted  to  a  conver- 
sion of  the  goods  by  the  defendant 

The  case  was  taken  before  all  the  judges  of  king^s  beach  on  e 
motion  for  a  new  trial,  and  they  were  unanimous  in  refusing  the 
new  trial. 

Best,  J.,  before  whom  the  cause  was  tried,  said,  that  he  had 
left  it  to  the  juiy  to  say  whether  the  qualification  of  the  defend- 
ant's refusal  was  a  reasonable  one;  that,  if  so,  he  was  of  opinion 
there  was  no  sufficient  conversion. 

The  opinion  of  Holroyd,  J.,is  so  clear  and  distinct, and, 
withal,  quite  brief,  that  I  can  not  refrain  from  giving  it  entire. 
The  learned  judge  says:  **  I  think  the  verdict  in  this  case  was 
right.  In  point  of  law,  the  goods  were  only  in  the  custody 
of  the  defendant,  and  in  the  possession  of  his  employers,  the 
insurance  company.  If  we  were  to  hold  this  refusal  to  be  a  oon- 
versioD,  it  would  go  this  length,  that  if  a  person  were  to  call  at 
a  gentleman's  house,  and  ask  his  servant  to  deliver  goods,  and 
the  servant  was  to  refuse  to  do  so,  unless  a  previous  application 
was  made  to  his  master,  it  would  amount  to  a  conversion  on  the 
part  of  the  servant.  In  this  case,  the  goods  came  into  the  de- 
fendant's possession  lawfully,  and  the  refusal  was  only  till  an 
order  is  obtained  from  the  defendant's  employers. 

*'  In  Parkins  v.  Smith,  1  Wils.  328,  the  defendants  received  the 
goods  wrongfully  at  first,  and  the  conversion  was  1^  an  actual 
sale  of  them.    Now,  it  is  clear  that  the  authority  of  the  master 

1.  SBtfn.ftAld.947. 
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would  not  amoQst  to  a  defense  of  that  which  was  altogether  a 
iortiouB  act  of  the  aerrant 

"  The  case  of  IRrea  y.  Sckbay,  2  Mod.  242,  is  an  authority  in 
point:  there  the  servant  refused  to  deliver  back  some  sheep 
which  were  on  his  master^s  land,  and  it  was  held  to  be  no  con* 
version  on  bis  part." 

The  principle  of  this  case  is,  that  if  there  is  a  reasonable 
qualification  accompanying  the  refusal,  such  refusal  will  not, 
by  implication  of  law,  amount  to  a  conversion.  The  servant 
was  in  the  lawful  possession  of  the  goods,  and  he  had  a  right  to 
know  to  whom,  and  on  what  authority  he  was  to  deliver  them 
up.  The  jury  are  to  judge  of  the  reasonableness  of  the  qualifica* 
tion  of  the  refusal  on  the  part  of  the  defendant.  If  it  were  un* 
reasonable,  a  mere  pretext  or  evasion,  it  would  be  treated  as  an 
unqualified  refusal,  and  subject  the  defendant  to  the  full  infln* 
ence  of  the  implication  of  law,  resulting  from  such  refusal. 

In  WaU  V.  Potter,  2  Mason,  78,  Judge  Story  says:  ''  The  first 
question  is,  whether  there  has  been  a  conversion  in  this  case: 
this  is  a  question  of  fact  to  be  judged  of  by  the  jury,  under  all 
the  circumstances.  A  demand  and  a  refusal  to  deliver,  is  not  of 
itself  conversion,  but  it  is  evidence,  from  which  a  jury  may  pre- 
sume a  conversion. 

"  When  a  demand  is  made  by  an  agent,  and  the  party  refuses 
to  deliver  to  the  agent,  either  because  he  has  no  authority,  or 
declines  to  produce  it,  such  a  refusal,  under  such  circum- 
stances, is  not  even  evidence  of  a  conversion;  for  every  person 
in  possession  of  property  has  a  right  to  retain  it,  until  it  is  de* 
manded  by  some  person  having,  and,  if  required,  producing, 
competent  authority  to  demand  it." 

The  learned  judge  adds:  ''But,  if  the  refusal  do  not  turn 
upon  the  supposed  want  of  authority,  if  the  partj  waives  an  in- 
quiry  into  the  authority,  or  admits  its  sufficiency,  and  puts  his 
refusal  upon  another  and  a  distinct  ground,  which  can  not,  in 
point  of  law,  be  supported,  there  the  refusal,  under  such  cir- 
cumstances, is  presumptive  evidence  of  conversion.  If,  for  in- 
stance, the  party  puts  his  refusal  upon  the  ground  that  the 
property  is  his  own,  or  that  he  has  a  lien  upon  it,  and  such 
claim  is  unfounded;  or,  if  his  objection  to  a  delivery  be  frivo- 
lous, or  fraudulent,  then  he  can  not  shelter  himself  from  the 
legal  presumption  of  a  conversion,  which  his  unjust  refusal 
authorizes. 

**  Whoever  undertakes  tortiously  to  deal  with  the  property  of 
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ftoother,  as  his  own,  or  iortiouBly  detains  it  from  the  owner^  is, 
in  contemplation  of  law,  guilij  of  a  oonyersion." 

What  was  said,  in  reply,  by  the  defendants,  to  the  demand, 
might,  under  the  mlea  laid  down  in  these  cases,  have  been 
proper  testimony,  if  it  amounted  to  a  reasonable  exeose  or 
qualification  of  such  refusal:  as,  if  the  defendaots  had  said, 
show  us  by  what  authority  you  make  the  demand,  or  satisfy  aa 
that  you  have  a  right  to  make  it,  and  we  will  deliver  the  prop- 
erty; or  any  other  reasonable  excuse,  that  repudiated  a  conTei^ 
sion  of  the  property  by  them.  But  the  question,  as  presented, 
leaves  it  altogether  uncertain  what  that  reply  was. 

As  a  general  rule,  a  party  is  not  authorized  to  give  his  own 
declarations  in  evidence  in  his  own  favor.  If  the  reply  was 
such  as  made  it  an  exception  to  this  rule,  and  amounted  to  a 
reasonable  qualification  of  the  refusal,  the  party  wishing  the 
advantage  of  such  exception,  should  have  shown  it  By  in- 
forming the  court  what  the  nature  and  purport  of  that  reply 
was,  if  proper  testimony,  the  court  would  have  been  bound  to 
allow  it  to  go  to  the  juiy.  It  is  the  court's  province  to  guard  the 
juiy  from  the  reception  of  illegal  testimony,  lest  it  should  have 
an  influence,  notwithstanding  it  may  be  afterwards  withdrawn 
from  them:  and  the  practice  is  to  take  the  opinion  of  the  court 
on  the  admissibility  of  testimony,  any  ways  doubtful,  before 
offering  it  to  the  jury.  If  improperly  rejected  by  the  court, 
the  party  injured  has  his  remedy  in  the  revising  court. 

From  the  general  terms  used  in  propounding  the  question, 
it  was  right  to  reject  it.  But,  had  the  defendants  said  to  the 
court,  **  We  vrish  to  prove,  by  this  witness,  that  when  the  de- 
mand he  has  proven  was  made,  we  said  in  reply,  show  us  by 
what  authority  you  make  the  demand;  or,  that  you  are  author- 
ized to  make  it,  and  we  will  deliver  the  property;"  or  any  such 
like  qualification  of  the  refusal,  there  could  have  been  no  question 
of  the  propriety  and  admissibility  of  such  testimony. 

Having  disposed  of  the  first  ground  of  error  relied  on,  we 
will  proceed  to  the  examination  of  the  second.  The  substance 
of  the  second  is,  that  the  court  charged  the  jury  that  refusal  to 
deliver  was  of  itself  conversion  in  law. 

It  is  not  shown  from  the  evidence,  that  the  defendants  ob- 
tained the  possession  of  the  property  sued  for,  tortiously.  So 
far  from  it,  their  possession  seems  to  have  been'legal.  But,  if 
this  were  not  t  e  case,  we  have  seen,  in  the  preceding  authori- 
ties, that  a  refusal  is,  at  most,  only  the  evidence  of  conversion. 
An  unqualified  refusal,  in  the  opinion  of  Mr.  Justice  Best, 
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would  be  incontroTertible  evidence  of  conTersion.  Strong^  how- 
OTer,  as  bis  language  is,  it  stops  short  of  making  the  refusal » 
per  a0,  a  conversion. 

The  defendant  in  error,  for  the  purpose  of  sustaining  the 
charge  of  the  court,  on  this  point,  has  referred  us  to  Saund.  on 
Plead,  and  Et.,  vol.  2,  p.  413,  where  there  is  a  reference  to 
Baldwin  y.  Cole,  6  Mod.  212,  in  which  Lord  Holt  said,  "  that 
the  denial  of  goods  to  him  who  has  a  right  to  demand  them,  is 
an  actual  conversion,  and  not  evidence  of  it  merely;  for,  what 
is  a  conversion,  but  assuming  upon  one's  self  the  property  in  and 
the  right  of  disposinnf  of  another's  goods;  and,  whoever  detains 
another  man's  goods,  without  cause,  takes  on  himself  the  right 
of  disposing  of  them." 

We  have  uo  opportunity  of  examining  the  case  in  6  Mod., 
and  can  not  derive  any  advantage  from  any  peculiarity  of  cir- 
eomatancea  in  the  case  to  which  his  lordship  applied  the  rule 
of  law  as  laid  down  by  him.  But,  it  may  be  inferred  from 
Saunders'  notice  of  the  case,  that  the  qualification  accompany- 
ing the  refusal  was  not  a  sufficient  excuse  in  law  for  non-deliv- 
ery, and  the  refusal  would  certainly  be  evidence,  strong  and 
eondusive,  in  the  absence  of  all  other  testimony  of  a  conversion. 
The  opinion  of  Lord  Holt  is  subject  to  many  exceptions,  it 
seems  to  me,  independent  of  its  being  wholly  unsupported  by 
other  authority.  It  confounds  cause  and  consequence — the 
evidence  of  a  fact  with  the  fact  itself.  It  assumes  that  the  per- 
son demanding  the  property  is  always  duly  authorized  to  make 
soch  demand,  and  that  the  person  in  possession  is  always  bound 
to  know  the  rightful  owner.  But  to  show  the  fallacy  of  thft 
rule  as  laid  down,  it  is  only  necessaiy  to  revert  to  the  conclu* 
sion  of  the  syllogistio  reasoning  of  that  opinion,  and  enough 
will  be  found,  in  a  parenthesis,  to  support  the  whole  argument. 
After  laying  down  the  rule,  that  refasel  is  conversion  itself, 
he  adds,  "  for  what  is  conversion,  but  assuming  in  one's  self  the 
.  property  in,  and  right  of  disposing  of,  another's  goods? *'  He 
then  makes  the  application:  ''and  whoever  detaius  another 
man's  goods  (without  cause),  takes  on  himself  the  right  of  dis- 
posing of  them."  The  words,  "  without  cause,"  if  dropped 
from  the  sentence,  would  leave  the  rule,  as  laid  down,  to  oper- 
ate in  every  case  of  refusal,  to  the  entire  exclusion  of  every  ex- 
cuse recognized  as  a  reasonable  qualification  to  such  a  ref  usal» 
by  the  authorities  we  have  before  noticed.  But,  the  retention 
of  those  words  in  the  parenthesis  ('*  without  cause"),  at  once 
shows  that  testimony  must  be  let  in,  to  show  the  nature  of  that 
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eaase  for  detaining  the  property,  when  demanded:  and,  if  s€>, 
refusal  is  not  conversion,  but  only  the  evidence  of  it  I  thi 
fore  come  to  the  conclusion  that  the  dicta  of  Lord  Holt, 
not  be  regarded  as  of  sufficient  weight  to  overturn  all  the  otber 
authorities  on  this  subject;  and  that  it  must  have  been  intended 
to  be  confined  to  some  strongly  marked  and  peculiar  featores. 
in  the  case  that  gave  it  birth. 

It  appears  from  the  statement  filed  by  consent  of  partiee, 
that  the  record  does  not  contain  all  the  testimony.  There  may 
have  been  much  contradictoiy  evidence,  balancing  between  a 
rightful  and  a  tortious  possession,  in  the  defendants;  and,  in 
such  a  case,  it  would  have  been  the  peculiar  and  appropriate 
province  of  the  jury,  to  determine  which  it  was.  If  the  possea- 
sion  was  legal,  many  qualifications  to  a  refusal  may  be  imag- 
ined, that  would  have  rebutted  the  presumption  of  conversion. 

The  charge  of  the  court  would  have  excluded  from  the  con- 
■ideration  of  the  juiy,  every  circumstance  of  excuse  for  the  non- 
delivery, that  might  have  been  offered. 

The  correct  rule  of  law,  we  believe  to  be,  that  an  absolute  re- 
fusal creates  an  inference  in  law,  that  there  has  been  a  conver- 
sion. That,  if  there  is  a  reasonable  qualification,  founded  in 
truth,  of  the  refusal,  the  presumption  of  conversion  does  not 
follow;  and,  that  the  juiy  must  judge  of  the  reasonableness 
and  truth  of  such  qualification.  These  qualifications  are  all 
predicated  on  a  legal  possession  of  the  property  in  the  defend- 
ant; not  coupled  with  right  of  property.  If  the  possession  is 
tortious,  the  wrong-doer  is  not  entitled  to  offer  such  excoses. 

We  are,  therefore,  of  opinion,  that,  on  the  last  point  made 
by  the  counsel  for  the  plaintiff  in  error,  the  judgment  must  be 
reversed  and  the  cause  remanded. 


CoNVEBSioN,  Demand  axd  Bxtusal  abs  Psiiia  Facie  Bvidencb  or. — 
Lockwood  V.  Bull,  13  Am.  Deo.  539;  Packard  v.  Oetmaji,  10  Id.  475;  DU9 
V.  Hawhifu,  25  Id.  459.  But  the  person  refosiDg  may  show  that  his  refonl 
was  oonditional  and  qualified;  and  if  the  condition  or  qualification  he  reason- 
able, and  made  in  good  £aith,  he  ought  not  to  be  deemed  liable  for  a  con* 
version:  Dowdw,  Wad«wor(h,  18  Am.  Dec.  567;  Packard  v.  Oetman^  16  Id. 
475;  Hallenbahe  v.  FUh,  24  Id.  88. 

DscLABATiovs  are  admissible  in  favor  of  the  person  by  whom  they  are 
made,  when  they  are  part  of  the  rsf  guia:  Bom  v.  ^oiiib  0/  Burltngtom^  1< 
Am.  Deo.  664. 
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CuiiP  V.  Staxb. 

[iPoi*m,n.) 
CmwBS  nt  Aonoir  An  not  flobjeets  of  laioeny  at  oomflKHk  Unr. 
A.  SxATDTB  Makhvo  PBOMisaoBT  N0TE8  tabjects  of  Iwoeoy,  vfll  not  tK- 

tend  to  bank  notes. 
An  Aixboatiok  or  thb  Laroxnt  or  "Bills  or  Cbedit/'  will  not  sapport 
an  indictment,  if  the  deacription  therein  contained  is  inch  as  to  canse  it 
to  appear  that  they  were  not  of  a  character,  the  issue  whereof  was  au- 
thorised by  act  of  congress. 

IxmoTM i£NT  for  larceny.  The  prisoner  was  convioted,  but  the 
points  recited  in  the  opinion  were  reserved  for  the  considera- 
tion of  this  coart. 

McChmg^  for  the  plaintiff  in  error. 
P.  Martin^  aUomey-general,  contra. 

TBOBaroHy  J.  This  case  is  referred  to  this  court,  according 
to  the  practice  in  sach  cases,  after  final  jndgment  was  pro- 
nonnced,  as  involving  a  question  of  criminal  law,  which  was 
deemed  novel  and  difficult. 

This  indictment  consists  of  three  counts.  The  first  is  for  a 
larceny  of  ''seyen  paper  bills  of  credit  on  the  bank  of  the 
United  Staiee,  amounting  in  the  whole  to  a  certain  sum  of 
money,  viz.,  the  sum  of  three  hundred  and  ten  dollara,  and  of 
the  value  of  three  hundred  and  ten  dollars."  The  second 
ooant  is  for  a  larceny  ''of  seven  bank  notes  on  the  United 
States  bank,  for  the  payment,"  etc.;  and  the  last  is  for  lar- 
ceny **  of  seven  bills  of  credit,  for  the  payment  of  divers  sums 
of  money,  amounting  in  the  whole  to  the  sum  of  three  hundred 
and  ten  dollars,  and  of  the  value  of  three  hundred  and  ten 
dollars." 

.  The  doctrine  is  clear,  that  at  common  law,  a  chose  in  action 
is  not  the  subject  of  larceny.  This  indictment,  then,  can  not 
be  sustained,  unless  some  act  of  our  legislature  embraces  the 
chose  in  action,  as  described,  and  alleged  to  have  been  stolen  in 
some  one  of  the  counts;  and  unless,  too,  such  chose  in  action 
as  described  can  have  a  legal  entity  as  a  matter  of  value.  Tested 
by  these  principles,  the  first  count  is  clearly  defective:  for,  by 
reference  to  the  charter  of  the  bank  of  the  United  States,  it  ap- 
pears that  the  institution  is  expressly  inhibited  from  issuing 
bills  ot  credit  of  the  amount  or  value  of  those  described  in  the- 
count,  so  that  there  can  not  be  in  contemplation  of  law  an/ 
nieh  rabjeot-matter  of  larceny,  as  is.there  set  forth* 
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The  second  oount  can  only  be  maintained  by  deciding  that 
*'  bank  notes  of  the  United  States  bank''  are,  in  contemplation 
of  law,  embraced  in  the  words  '*  promissoiy  notes  for  the  pay- 
ment of  money/'  in  our  act  of  1807.  If  ''bank  notes"  and 
*'  promissoiy  notes"  were  identical  in  their  signification,  it 
might  perbaps  be  justly  considered  more  nice  than  vrise,  to  say 
that  an  iDdictmeut  for  the  former  could  not  be  sustained  under 
the  act  creating  the  larceny  of  the  latter.  Bat  when  the  points 
cf  resemblance  between  them  are  so  unimportant,  compared 
with  their  characteristic  distinctions,  we  feel  no  hesitancy  in 
coming  to  the  conclusion,  that  it  would  not.  Logically  speak- 
>u^,  **  promissory  note  "  may  be  said  to  be  a  generic  term;  and 
**  bank  note/'  as  having  some  attributes  or  properties  in  com- 
mon with  it,  to  be  a  species  of  it — as  man  and  horse  may  be 
teSLul  to  be  species  of  the  generic  term,  animal.  The  question 
liere,  however,  is  not  one  of  logical  classification.  It  is  simply, 
whether  the  two  subjects  are  not,  both  in  legal  appreheusioa 
and  common  acceptation,  so  different  as  to  authorize  the  deduc- 
tion that  the  one  was  not  embraced  by  the  other,  in  contempla- 
tion of  the  legislature.  The  opinion  of  the  legislature,  as  to  a 
matter  of  law,  is  not  of  any  binding  authority,  as  was  suggested 
in  argument;  but  where  the  intention  of  the  law-maker  is  the 
object  of  inquiry,  it  may  not  be  wholly  unprofitable  to  consider 
the  course  of  legislation  upon  the  point.  In  England,  the  act 
of  Geo.  n.,  extending  the  common  law  offense  of  larceny  so 
ais  to  embrace  choses  in  action,  includes  bank  notes,  eo  nomine, 
as  well  as  promissoiy  notes.  Our  act  of  1807,  on  the  same  8ttl> 
jcict,  omitted  the  former,  but  supplied  the  omission  by  the 
«tiitute  of  1831.  This  course  of  legislation,  though  by  no 
means  conclusive,  is,  however,  persuasive  of  the  opinion  we  en- 
tertain, that  the  second  count  is  also  defective. 

The  last  count  is  for  larceny  of  "seven  bills  of  credit,"  de- 
ecribing  them  as  above  set  forth,  as  of  the  value  and  of  the 
amount  of  three  hundred  and  ten  dollars.  The  stealing  here 
alleged,  is  of  a  subject-matter  which  we  must  know  judicially, 
does  not  exist.  By  the  constitution  of  the  United  States,  no 
such  chose  in  action  as  bills  of  credit,  can  be  emitted  by  the 
states;  and  the  power  to  create  them,  which  belongs  to  con* 
gress  alone,  if  it  exist  anywhere,  has  only  been  exercised  in 
(avor  of  the  bank  of  the  United  States,  where  they  are  required 
to  be  of  a  specified  amount,  which  is  different  from  that  of  those 
described  in  the  count. 

Let  the  judgment  be  arrested,  and  the  prisoner 
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HeBKDON  V.  SwEABENQEir. 
[1  PomsB,  103.] 
Tbm  Oabhisbob  ov  a  Dxbt  EvmKxoBD  BT  A  NoTB  Patabli  to  Obdib» 
wlio  has  reodTod  payment,  is  protected  from  ft  reoorery  at  the  suit  of 
one  hftlding  the  note,  by  anignment  prior  to  the  gamishmMity  bat  who 
haa  f ailedy  dnriiig  the  pendency  of  that  proceeding,  to  either  gi^e  notice 
of  or  to  interpoee  hia  claim. 

Thb  facts  appear  from  the  opinion. 

Erurin,  for  the  plaintiff* 

Stewart,  contra, 

LipaooMB,  C.  J.  This  was  an  action  for  money  had  and 
receiyed,  before  a  justice  of  the  peace,  from  whose  decision, 
which  was  in  favor  of  the  plaintiff  in  error,  who  was  also 
pluntiff  below,  the  defendant  took  an  appeal  to  the  county 
court  of  Oreene  county.  On  the  trial  in  the  county  court,  as 
appears  from  the  bill  of  exceptions,  it  was  in  evidence  that  on 
or  about  the  first  of  December,  1830,  the  plaintiff  purchased  of 
one  William  Billings,  a  promissoiy  note,  of  which  the  following 
U  a  copy,  to  wit: 

"  On  the  first  day  of  liarch  next,  we  or  either  of  us  promise 
t(i  pay  unto  William  Billings,  or  order,  the  sum  of  twenty- 
seven  dollars  and  fifty  cents,  for  value  received.  October  18, 
1830.  Signed,  Jambs  Tbubsell. 

''John  Tbussell/' 

It  further  appeared  in  evidence,  that  the  note  was  delivered 
over  to  Hemdon,  the  plaintiff,  by  Billings,  at  the  time  the  pur- 
chase was  made;  that  in  May,  1831,  Swearengen  obtained  a 
judgment  against  Billings,  upon  which  he  sued  out  a  writ  of 
garnishment  against  Trussell,  one  of  the  makers  of  the  note, 
when  the  latter  appeared  before  the  justice  as  garnishee,  and 
answered  that  he  owed  Billings  the  amount  of  the  note;  wbere- 
apon  the  justice  of  the  peace  rendered  judgment  for  the 
amount  of  the  note,  with  interest.  This  judgment  Trussell 
paid  off  and  satisfied  to  Swearengen.  The  plaintiff  gave  no 
notice  to  the  makers  of  the  note,  that  he  bad  purchased  it,  and 
was  the  owner;  nor  does  it  appear  that  either  the  makers  of 
tbe  note,  or  Swearengen,  the  present  defendant,  had  notice 
that  the  plaintiff  was  the  owner. 

Before  the  commencement  of  the  suit,  tbe  plaintiff,  Hemdon, 
demanded  the  money  from  Swearengen.  The  court  below 
charged  the  jury,  that  as  Swearengen  bad  received  the  money 
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by  due  course  of  law  from  Traasell,  the  gamishee,  upon  the 
note,  the  plaintiff  ooald  not  recover  it  from  him.  This  chazgo 
of  the  court  below  is  now  assigned  for  error. 

The  position  is  assumed  by  the  plaintiff's  counsel,  that  in 
equity  and  good  consoienoe  he  is  entitled  to  the  money  received 
by  the  defendant  from  Trussell,  the  garnishee,  and  one  of  the 
makers  of  the  note  purchased  from  Billings,  the  payee.    He  con- 
tends that  his  right  to  receive  the  money  was  vested  in  him  by 
his  purchase,  and  that  at  the  time  of  the  judgment  against  the 
garnishee,  BilliDgs  had  no  interest  in  the  note  subject    to 
sequestration,  consequently,  that  Swearengen,  the  defendant, 
has  no  better  right  than  Billings,  and  can  not  in  equity  and 
good  conscience  withhold  the  money  from  him.    To  support 
his  doctrine,  he  relies  maiDly  on  the  doctrine  laid  down  by  Lord 
Mansfield,  in  the  case  of  Moaes  v.  McFarlane,  2  Burr.  1011.     I 
have  examined  that  case,  and  it  appears  to  me,  that  in  itself,  it 
bears  no  relation  or  resemblance  to  the  one  before  us;  and  if  any 
aid  can  be  drawn  from  it  to  support  the  plaintiff's  action,  it  must 
be  from  maxims  or  principles  laid  down  by  his  lordship  by  way 
of  illustrating  the  correctness  of  his  opinion.    The  case  was 
briefly  this:  Moses  indorsed  to  McFarlane  four  several  promis- 
soiy  notes,  made  to  himself  by  one  Chapman  Jacob,  for  thirty 
shillings  each,  for  value  received,  bearing  date  the  seventh  of 
November,  1758.    This  was  done  to  enable  McFarlane  to  re- 
cover the  money  in  his  own  name,  against  Chapman  Jacob;  but 
previous  to  Moses'  indorsing  the  notes,  McFarlane  assured  him 
it  should  be  of  no  prejudice  to  him;  and  there  was  an  agreement 
signed  by  McFarlane,  whereby  he,  amongst  other  tldngs,  ex- 
pressly agreed  that  Moses  should  not  be  liable  for  the  payment 
of  the  money,  or  any  part  of  it^  and  that  he  should  not  be  preju* 
diced,  or  put  to  any  cost,  or  any  way  suffer  by  reason  of  such  in- 
dorsement.   Notwithstanding  such  express  agreement  and  con- 
dition, und  contrary  thereto,  McFarlane  summoned  Moses  into 
the  court  of  conscience  upon  each  of  these  four  notes,  as  the 
indorser  thereof  respectively,  by  four  separate  summonses;  where- 
upon, Moses,  by  one  Smith,  who  attended  the  court  of  con 
science  at  their  second  court,  as  solicitor  for  him,  and  on  his 
behalf,  tendered  the  indemnity  to  the  court  of  conscience,  upon 
the  first  of  the  said  four  causes,  and  offered  to  give  evidence  of 
it,  and  of  the  agreement,  by  way  of  defense  f oi:  Moses  in  that 
court 

But  the  court  of  conscience  rejected  this  defense,  and  re- 
fused to  receive  any  evidence  in  proof  of ,. this  agreement  of  in- 
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denmity,  ihinkiDg  that  they  had  no  power  to  judge  of  it;  and 
gave  judgment  against  Moses  upon  the  mere  fact  of  his  indorse- 
ment (which  he  himself  did  not  at  all  dispute),  without  hearing 
his  witnesses  about  the  agreement  that  he  should  not  be  liable, 
for  the  commissioners  held  this  agreement  to  be  no  sufScient 
bar  to  the  suit  in  their  court,  and  consequently  decreed  for  the 
plaintiff,  McFarlane,  upon  the  undisputed  indorsement  made 
by  Hoses,  and  the  money  was  paid  by  Moses'  solicitor  into 
court.    This  action  for  money  had  and  received,  was  brought 
by  Moses  against  McFarlane  to  recover  it  back.    There  was  a 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court,  upon 
this  question,  "  whether  the  money  could  be  recovered  in  the 
present  form  of  action,  or  whether  it  must  be  recovered  by  an 
action  brought  on  the  special  agreement  only."    After  taking 
time  to  advise,  the  whole  court  were  of  the  opinion,  that  the 
action  was  well  brought.    Lord  Mansfield  delivered  the  opinion 
of  the  court.    He  lays  down  the  rule,  that  if  there  is  an  obli- 
gation from  the  ties  of  natural  justice,  to  refund  the  money, 
the  law  implies  a  debt,  and  gives  this  action  founded  in  the 
equity  of  the  case.    All  of  the  cases  put  by  his  lordship,  by 
way  of  illustration,  are  those  where  the  money  was  either  re- 
ceived or  withheld  in  bad  faith;  all  of  which  may  be  admitted 
as  sound  law,  and  yet  could  not  be  made  to  apply  to  the  case 
before  us.     There  is  nothing  inconsistent  with  sound  morality, 
in  Swearengen  holding  on  to  the  money  that  a  court  of  compe- 
tent jurisdiction  had  awarded  to  him,  and  for  all  the  effect  it 
could  have,  it  might  be  conceded  that  the  case  of  Moses  v.  Mc- 
Farlane was  good  authority.     It  has,  however,  been  questioned, 
if  not  overruled.     In  the  case  of  MarrioU  v.  Hampton^  7  T.  B. 
268,  it  was  ruled,   that  where  money  has  been  paid  by  the 
plaintiff  to  the  defendant,  under  the  compulsion  of  legal  pro- 
cess, which  is  afterwards  discovered  not  to  have  been  due,  the 
plaintiff  can  not  recover  it  back,  in  an  action  for  money  had 
and  received.     The  money  had  been  paid,  and  a  receipt  given, 
but  mislaid  or  lost,  so  that  it  could  not  be  used  on  the  trial. 
It  was  afterwards  found,  and  this  action  was  brought  to  recover 
back  the  money,  and  the  case  of  Moses  v.  McFarlane  relied 
on.    Lord  Chief  Justice  Kenyon  said:  *'  I  am  afraid  of  such  a 
precedent.    If  this  action  could  be  mipntained,  I  know  not 
what  cause  of  action  can  ever  be  at  rest.    After  a  recovery  by 
process  of  law,  there  must  be  an  end  of  litigation;  otherwise 
there  would  be  no  security  for  any  person."    Ashuri^t,  of  the 
aame  opinion.    Qroso,  J. :  "Of  the  general  principle  there  can 
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be  no  doubt;  and  though  the  last  case  cited  (IfoMt  t.  McFc 
lane),  seems  to  throw  some  ambiguity  upon  it,  yet  some  of  the 
positions  there  stated  are  so  entirely  repugnant  to  every  prin* 
ciple  of  law,  that  I  have  less  difficulty  in  disregarding  the  whole 
authority  of  it."  Lawrence,  J. :  *'  If  the  case  alluded  to  be  lair» 
it  goes  the  length  of  establishing  this — ^thateveiy  species  of  ewi- 
dence  which  was  omitted  by  accident  to  be  brought  forward  at 
the  trial,  may  still  be  of  avail  in  a  new  action,  to  overrule  the 
former  judgment,  which  is  too  preposterous  to  be  stated." 

Mr.  Peake,  in  his  treatise  on  Evidence,  Peak.  Ev.  44,  after  lajr- 
iog  down  the  principle,  that  money  paid,  and  judgment  in  the 
due  course  uf  legal  proceedings,  can  not  be  recovered  back, 
says,  that  the  contraiy  doctrine,  ruled  in  Jfoses  v.  MoFbrlane^  haa 
been  much  questioned.  Judge  Chase,  in  (yHarra  v.  J7a0,  4 
Dali.  340,  says,  "  that  the  authority  of  Jfoses  ▼.  McFoHane  had 
been  always  suspected,  and  has  lately  been  overruled." 

The  other  cases  cited  by  the  counsel  for  the  plaintiff,  WUwn 
V.  Davis8on^  5  Munf.  178,  and  Wakefidd  v.  Martin  and  trustee, 
3  Mass.*  558,  can  have  no  application.  They  would  have  had  some 
application,  if  a  recovery  was  sought  from  Trussell,  by  the 
plaintiff,  notwithstanding  the  payment  made  by  him  to  Swear- 
cngen,  under  the  judgment  of  the  court,  on  the  garnishment; 
but  in  that  event  would  have  been  insufficient  to  procure  a  seo- 
ond  recovery  against  him,  for  I  consider  that  there  can  be  no 
question  but  that  Trussell  would  be  fully  protected  from  a  re- 
covery, if  sued  on  his  note,  by  the  judgment  on  his  garnishment, 
although  the  case  of  Wilson  v.  Davussan^  in  Munford,  would 
seem  to  go  the  length  that  such  judgment  would  not  shield 
bim  from  the  payment  of  the  note.  In  that  case  the 
maker  of  the  bond  had  been  garnished  by  the  attaching 
creditor,  by  a  suit  in  chancery,  and  there  had  been  a  decree 
that  he  should  pay  the  amount  of  the  bond  to  the  attaching 
creditor,  on  such  creditor  giving  bond  to  refund,  as  the  court 
should  afterwards  direct.  At  that  time  there  had  been  no  notice 
to  the  maker  of  the  assignment  of  the  bond.  Suit  was  com- 
menced on  it  before  the  bond  for  refunding,  required  by  the 
decree,  had  been  given;  it  was  given,  however,  and  the  amount 
of  the  bond  paid  by  the  maker.  On  the  trial  of  the  suit  at  law 
on  the  assigned  bond,  it  was  ruled  that  such  payment  was  no 
defense. 

Now  unless  there  be  some  rule  of  court,  or  law,  in  Virginia, 
not  noticed  in  the  report  of  the  case,  it  seems  to  me  that  it  will 
be  difficult  to  reconcile  this  decision  to  the  principles  of  law,  or 
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to  oar  notions  of  common  justice.    The  decree  of  the  court 
(sappoaing  it  to  bave  been  regular,  which  was  not  questioned), 
requiring  the  obligee  of  the  bond  to  pay  it  over,  was  an  act  of 
law,  and  imposed  an  obligation  paramount  to  the  one  contained 
in  his  bond,  and  the  notice  came  too  late  to  justify  his  disobe* 
dieoce  to  the  decree.     In  my  opinion,  the  argument  that  he 
might  haye  applied  to  the  chancellor  to  set  aside  the  decree, 
would  have  more  strength  if  it  were  applied  to  the  assignee  of 
the  bond.     If  not  sujfficiently  protected  and  secured  by  the  re- 
funding bond,  he  might  have  applied  to  the  chancellor  to  set 
aside  the  decree,  or  for  such  other  security  as  the  circumstaDces 
of  the  case  required.    There  was  but  one  course  left  to  the 
makor  of  the  bond,  after  the  decree;  and  that  was  plain  and 
simple,  but  paramouut — it  was  obedience  to  the  law,  as  de- 
cLired  by  the  constituted  authorities.    The  defendant  relies  on 
the  decision  of  this  court,  in  the  case  of  the  Executors  ofBur^ 
dine  v.  MaUiAe}    In  that  case,  one  Tilford  was  indebted  both 
to  Haltbie  and  Burdine.     One  Lewis  holding  a  bill  against 
Ualtbie,  the  latter  induced  Tilford  to  place  sundry  notes  in 
Lewis'  hands,  with  instructions  to  apply  the  proceeds  to  the 
payment  of  the  bill  agaiust   Maltbie,   as  fast  as  collected. 
^ODg  other  notes,  was  one  against  a  man  by  the  name  of 
Chew.      Suit  was  brought  in  Tilford's  name  against  Chew. 
Bordine's  executors  had,  in  the  mean  time,  recovered  a  judg- 
ment against  Tilford,  and  finding  no  effects  of  Tilford,  out  of 
which  to  satisfy  the  judgment,  garnished  Chew,  and  obtained  a 
eondemnation  of  the  amount  he  owed  Tilford,  to  the  satisfac* 
tion  of  their  judgment.     Maltbie  then  filed  his  bi'l  in  chancery, 
and  procured  an  injunction,  enjoining  Chew  from  paYin^^  and 
Burdine's  executors  from  receiving,  the  amount  ko  coudeinued 
on  the  garnishment.     On  the  final  hearing,  the  court  of  cbnu- 
eery  decreed  in  favor  of  Maltbie,  which  decision  was  reversed 
on  an  appeal  to  this  court.    It  was  the  opinion  of  this  court, 
Uiat  the  debt  due  to  Tilford  was  an  equitable  fund,  out  of 
wbich  both  Maltbie  and  Burdine's  executors  might  seek  satis- 
factiou;  and  that  Maltbie  might  have  had  his  equity  preferred, 
if  Le  had  used  equal  diligence;  but  he  had  given  no  notice, and 
by  his  n^ligence,  and  that  of  Lewis,  had  ])ermitted  the  execu- 
tors of  Burdine  to  obtain  a  judgment  of  condemnation  in  their 
favor,  of  this  fund— of  which  advantage  they  could  not  be  justly 
deprived. 
The  caae  before  us  is  stronger  than  the  one  just  cited.     In 

1.  8  BtafV.  Ik  p.  417. 
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ihat  case,  Maltbie  interposed  his  claim  before  the  money  "wmm 
paid;  in  this,  the  jadgmemfc  was  satisfied  by  the  payment  of  thie 
money  before  the  equity  of  Herndon  was  heard  of  at  all.     Sat 
aside  from  the  authority  of  an  adjudged  case,  it  seems  to  me 
there  are  many  considerations  against  sustaining  this  actioiu 
The  note  alleged  to  have  been  purchased  by  Herndon  was  pay* 
able  to  Billings,  or  order;  there  was  no  indorsement  pn  it,  and 
consequently,  if  he  purchased  for  a  Taluable  consideration^  he 
only  acquired  an  equitable  right  to  the  funds,  that  this  chose 
in  action  was  evidence  of,  and  nothing  more.    It  was  an  eqaily 
that  by  diligence  be  might  have  had  preferred,  but  he  slept  on 
his  rights  until  the  lesser  or  younger  equity  of  Swearengen  had 
acquired  the  additional  weight  of  a  judgment  in  his  favor,  and 
an  actual  possession  of  the  fund.    Hemdon's  inactivity  in  as- 
serting his  equity  is  the  sole  cause  of  bis  loss;   this  he  might 
have  incurred,  even  if  the  note  had  been  indorsed  to  him,  and 
his  right  had  been  clearly  legal.    In  that  case,  if  before  notice 
of  such  indorsement,  Trussell  had  purchased  the  judgment 
against  Billings  from  Swearengen,  it  would  have  been  a  good 
set-off  against  the  note;  or,  if  he  had  made  payment,  it  would 
have  been  a  good  bar.  (See  Digest.)    The  consequences  he  now 
reaps  are  not  worse.     Were,  we  to  entertain  this  action,  we  da 
not  know  when  there  would  be  an  end  to  litigation. — ^we  pos- 
sibly might  be  again  called  on  to.  decide  on  another  claim  ia 
some  one  else,  superior  to  the  plaintiff's  equity;  and  it  might 
be  urged  that,  as  it  had  been  awarded  to  him,  when  another 
had  a  better  right,  he  could  not  conscientiously  retain  the 
money.    Again,  it  is  not  the  policy  of  the  law  to  leave  the  door 
to  litigation  so  open  that  a  secret  equity,  unknown  to  the  worlds 
may.  be  set  up  to  the  prejudice  of  an  honest  creditor,  who  has 
been  waxy  and  industrious,  and  used  only  the  means  the  law 
afforded  him  to  collept  the  money.    The  silence  of  Hemdoa . 
for  several  months  was  certainly  culpable  negligence. 

We  are  all  of  the  opinion  that  he  can  not  sustain  his  action, 
and  that 

The  judgment  must  be  affirmed. 


Where  a  debt  evidenoed  by  a  note  psyaUe  to  (jrder  la  gandihad,  plahiti^ 
before  being  allowed  a  rcfoovery,  miut  show,  the  note,  still  to.  be.i|&  the  ps» 
■enion  of  defendant:  ^cott  V.  ^iO;  22  Am.  beo.  40a. 
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Whteb  v.  Mabus. 

\l  PoBm»SlS.] 

▲  SA3iBMAcno9  ov  A  JuDOKBNT  DT  Tboyeb  Passbs  thi  TbeXiI  tothfl  defend- 
ani^  the  ohange  m>  made  having  relation  hack  to  the  time  of  the  act  ol 
cooTenion  sued  upon,  from  which  period  defendant  will  have  the  bene- 
fit of  all  natural  increase  of  the  property. 

Tbm  Measubb  of  Damages  in  Trovxb  is  the  Talae  of  the  property  and  in* 
terest  from  the  time  of  conyersion. 

A  JvDOKBHT  UPON  TH8  Mkbtts  Babs  a^  tnbscqnent  mit  upoQ  the  same  oaoae^ 
thoQ^  bronghi  in  a  diffiareiit  form  of  aotioD. 

Ebbob  from  Greene  circuit.    The  facts  appear  in  the  opiiiion. 

Siewari^  for  the  plaintiff. 

Bhortridge  and  Mrwin,  contra. 

Baffold,  J.  The  action  was  trover,  by  Martin  against  the 
plaintiff  in  error,  in  the  circuit  court  of  Qreene  county,  for  the 
converBion  of  two  negro  children. 

The  suit  was  tried  on  an  agreed  case,  as  follows:  In  1824, 
Martin  brought  trover  against  White  for  the  permanent  conver- 
sion of  several  slaves,  alleged  to  be  the  property  of  Martin. 
Among  them  was  a  woman.  Charity.  In  1831 ,  Martin  recovered 
the  fall  value  of  the  slaves  sued  for,  and  that  judgment  has  been 
satisfied.  Pending  that  suit,  the  young  negroes,  the  subject  of 
this  action,  were  bom.  These  children  not  being  included  in 
that  8uit»  no  recovery  was  had  for  their  value.  A  demand  was 
made  of  all  the  slaves  first  sued  for,  including  Oharity,  before 
the  commencement  of  the  former  action.  No  other  demand  was 
made  for  these  now  sued  for.  White  took  the  negroes  first 
sued  for,  wrongfully.  If  on  these  facts  the  circuit  court  should 
be  of  opinion  the  plaintiff  was  entitled  to  recover,  it  was  agreed 
that  there  should  be  an  inquiry  of  damages-— otherwise,  judg- 
ment for  the  defendant. 

In  1832,  the  court  gave  judgment  for  the  plaintiff,  Martin. 
A  writ  of  inquiry  was  executed,  and  the  damages  assessed  at 
three  hundred  and  forty-five  dollars.  On  the  inquesb  of  dam- 
ages.  White  offered  to  prove  in  mitigation,  that  these  children 
had  been  bom  in  his  possession,  and  had  been  reared  by  him; 
and  also  offered  to  prove  what  would  have  been  a  reasonable 
compensation  for  nurturing  and  raising  them,  in  mitigation  of 
damages.  This  evidence  was  rejected,  and  for  this  White  ex- 
cepted. 

It  is  assigned  as  cause  of  error:  1.  That  on  the  agreed  case, 
the  judgment  should  have  been  given  for  the  defendant  below. 
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2.  That  the  evidence  offered  in  mitigation  of  damdgee,  sipping 
the  expense  of  nurturing  and  raising  the  negroes* in  qliestion, 
ought  to  have  been  admitted. 

The  case  presents  a  question  apparently  new.    In  this  pre- 
cise  form,  it  has  not  before  oocurred  within  the  recollectioii.  of 
eitber  member  of  the  court.     The  learned  counsel  admit   thai 
their  researches  have  not  discovered  any  direct  adjudication  on 
tbe  poiut.     The  question  must,  therefore,  depend  on  principle, 
and  its  analogy  to  other  cases.    From  the  nature  of  the  subject^ 
if  the  facts  of  the  case  furnish  a  ground  of  action,  it  might  be 
well  supposed  similar  suits  would  not  have  been  extremely  laie. 
That  a  recovery  in  an  action  of  trover,  for  the  permanent  con- 
version of  chattels,  operates  as  a  transfer,  vesting  the  legal  title 
iu  the  defendant,  is  a  principle  of  law  now  well  settled,  and  not 
recently  contested.    The  doctrine  is  the  same  in  relation  to  tree- 
pass,  when  the  property  is  destroyed,  or  tbe  owner  deprived  of  ite 
value.    In  eitber  case,  *'  the  damages  recovered  are  the  price  of 
the  chattel  so  transferred  by  application  of  law — eobdio  preM 
emplionia  loco  habetur."    Chancellor  Kent  (2  Kent  Com.  319)  so 
treats  the  subject,  and  says:  '*  The  books  eitber  do  not  agree,  or 
do  not  speak  with  precision  on  the  point.   Whether  the  transfer 
takes  place,  in  contemplation  of  law,  upon  tbe  final  judgment 
merely,  or  whether  the  amount  of  the  judgment  must  fijst  be  ac- 
tually paid  or  recovered  by  execution."    He  reviews  various  au- 
thorities, tending  to  different  conclusions  on  the  point.    Among 
others,  he  refers  to  Drake  v.  MUchell,  3  East,  251,  where  it  was 
said  by  Lord  EUenborough,  "  that  a  judgment  recovered  in  any 
form  of  action,  was  still  but  a  security  for  the  one  general  cause 
of  action,  until  it  was  made  productive  in  satisfaction  to  the 
party;  and  until  then,  it  would  not  operate  to  change  any  other 
collateral  concurrent  remedy  which  the  party  might  have." 
This  the  chancellor  considers,  the  more  reasonable,  if  not  the 
more  authoritative,  conclusion  on  the  question. 

As  the  judgment  in  question  was  satisfied  before  the  institu- 
tion of  this  suit,  the  principle  alluded  to  is  no  further  material 
to  this  case  than  it  can  influence  the  question  as  to  the  point  of 
time  to  which  the  change  of  title  relates — whether  to  the  con- 
version, the  judgment,  or  the  satisfaction.  Admitting  the  latter 
to  be  necessary  to  the  consummation  of  the  transfer,  it  does  not 
follow  that  the  relation  is  not  to  the  former.  That  such  should 
be  the  relation,  appears  a  necessary  consequence  of  the  princi- 
ple— that  the  plaintiff  seeks  redress  alone  for  the  damages  aris- 
ing from  the  conversion — and  that  the  death  or  the  destruction 
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of  the  article  by  any  casualty  afierwarda,  is  the  loss  of  the  de- 
fendant.   Having  done  the  act,  wbich  the  plaintiff  may  treat  as 
a  purchase,  if  he  choose  to  elect  that  remedy,  the  defendant  must 
abide  the  consequences  of  the  purchase,  if  the  remedy  be  prose- 
cuted  with  success.    Even  in  the  action  of  detinue,  as  the 
plaintiff  is  eutitled  to  recover  the  alternate  value  of  the  prop- 
erty, if  the  specific  article  can  not  be  obtained,  the  plaintiff,  in  the 
event  of  the  death  or  destruction  of  the  property,  pending  the 
suit,  may  still  recover  the  value.    It  was  so  held  by  this  court, 
in  White  v.  Adss,  5  Stew.  &  P.  123,  and  by  the  supreme  cotirt 
of  Kentucky,  in  Carrie  v.  Early,  4  Bibb,  270.    In  the  latter 
case.  Chief  Justice  Boyle  observes:  "  Were  the  recovery  of  the 
specific  thing  the  absolute  and  sole  object  of  the  action  of 
detinue,  the  destruction  or  annihilation  of  the  thing  would 
necessarily  defeat  the  action;  but  as  the  object  of  the  action  is 
to  recover  the  thing  only  on  condition  that  it  can  be  had,  and  if 
not,  then  its  alternate  value,  it  results  that  the  action  can  not  be 
defeated  by  the  destruction  of  the  thing,  unless  it  were  under 
circumstances  that  would  excuse  the  defendant  from  being  re- 
sponsible for  its  value.'' 

I  consider  the  principle  too  well  established  to  require  any 
reference  to  authorities,  that  in  trover,  the  plaintiff  has 
a  right  to  recover  the  value  of  the  property  converted,  and 
interest  on  the  amount  from  the  time  of  conversion  to  the 
date  of  the  judgment,  as  the  legal  measure  of  damages.  If 
there  be  a  few  cases  to  the  contrary,  as  in  Mercer  v.  Jones,  8 
Camp.  447,  we  can  not  regard  such  as  sound  authority.  But  I 
am  not  prepared  to  say,  that  this  measure  is  the  highest  limit 
ihat  the  plaintiff  can  legally  claim  under  peculiar  circumstances, 
and  where  the  justice  of  the  case  actually  requires  more. 

One  authority  has  been  cited  for  increasing  the  measure,  where 
it  appeared  clearly  inadequate  to  the  pliuntiff 's  loss,  and  the 
defendant's  gain.  In  Oreening  v.  WUhinson,  11  Eng.  C.  L. 
499,"  the  action  was  trover,  for  East  India  company's  war- 
rants for  cotton.  It  appeared  in  evidence,  that  the  cotton  was 
worth  six  pence  per  pound,  .at  the  time  of  the  refusal  to  deliver 
it  up,  but  at  the  time  of  trial  was  worth  ten  pence  half 
penny.  Abbott,  C.  J.,  ruled  that  the  amount  of  damages 
was  for  the  consideration  of  the  jury;  that  they  might  give  the 
value  at  the  time  of  the  conversion,  or  at  any  subsequent  time, 
in  their  discretion;  because  the  plaintiff  might  have  had  a  good 
opportunity  of  Helling  the  goods  if  they  had  not  been  detained. 

1.  10S.C.L.  8fiS:  B.G.,  lCu.aP.03ft. 
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To  the  idea  that  the  phiintiff  might  have  purchased  other  oot- 
ton  at  the  low  price  at  the  time  this  was  detained,  the  conrt 
ret)liedy  that  bj  the  detention  the  plaintiff  may  have  been  de- 
prived of  the  means  of  purchasing.     The  principle  to    be 
extracted  from  this  decision,  I  take  to  be,  that  thougb  the 
plaintiff  may  legally  recover  the  value  of  the  article  when  con- 
verted, with  interest  thereon,  yet  it  is  within  the  province  of 
the  jury  to  allow  him  the  subsequent  enhanced  value,  withont 
interest,  if,  in  their  discretion,  justice  requires  it.    But,  as  con- 
tended in  argument,  let  this  principle  be  settled  either  -wtkjz 
that  the  value  of  the  property  at  the  time  of  conversion,  or 
at  the  time  of  the  trial,  was  the  true  measure  of  damages.     It 
is  not  decisive  of  the  question,  whether  these  slave  dbildren, 
bom  pending  the  suit  for  their  mother,  can  furnish  a  legitimate 
ground  for  this  subsequent  action.    If  the  plaintiff  below  was 
entitled  to  recover  damages  only  for  the  injury  of  which  the 
article  was  susceptible  when  converted;  or  if  he  was  entitled  to 
recover,  also  for  the  issue  pending  the  action,  and  failed  to  do 
so,  the  right  must  have  terminated  with  the  former  suit.     For 
the  same  act  of  trespass,  or  conversion,  but  one  satisfaction  can 
be  had.     In  SiU  v.  Long,  6  Band.  457,  before  the  court  of  ap- 
peals in  Virginia,  the  plaintiff  had  prosecuted  an  action  of 
trover  for  a  horse,  and  failed  to  recover;  he  then  brought  tres- 
pass for  the  forcible  taking  the  horse  from  his  possession,  not 
being  his  property,  and  stopping  his  wagon  and  team,  the  resi- 
due of  the  horses  being  bis  property.     The  court  held,  that  the 
action  of  trover  was  a  legal  bar  to  the  subsequent  action  of 
trespass;  that  by  bringing  trover,  the  plaintiff  had  waived  the 
trespass.    The  court  remarked,  that  '*  a  party  is  not  precluded 
from  bringing  trover  or  detinue,  because  the  taking  was  violent. 
He  may  waive  the  trespass,  and  admit,  as  these  actions  do,  that 
the  property  came  lawfully  into  the  possession  of  the  defend- 
ant; and  this  the  defendant  can  not  deny  or  traverse,  so  as  to 
defeat  the  action,  by  showing  that  he  took  tortious  possession." 
They  determined  that  it  was  all  but  one  act,  consequentiy  but 
one  cause  of  action;  and  that  the  plaintiff  had  his  election  to 
sue  for  the  whole  in  trespass,  or  sue  in  trover  or  detinue,  but 
could  not  carve  two  suits  out  of  it. 

The  principles  of  that  decision  go  to  deny  the  right  of  a  sec- 
ond action  for  the  same  conversion,  or  for  the  same  wrong, 
whether  tortious  or  otherwise;  also,  to  show  that  the  tort  in 
trover  or  detinue,  is  always  waived.    All  the  arguments  used  in 
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tbis  case,  founded  on  the  supposed  tort,  must  be  considered  in- 
applicable,  and  even  if  not,  the  former  suit  and  judgment 
would  preclude  further  inquiiy  into  it. 

It  is  contended  that  justice  will  not  permit  White  to  retain 
the  children  under  his  judicial  title  to  the  mother,  because  he 
hns  paid  damages  only  for  her;  and  that  these  furnish  a  subse- 
quent cause  of  action.  We  would  incline  to  admit,  that  the 
plaintiff  might,  at  any  time  before  the  former  trial,  unless  barred 
by  the  statute.  Lave  dismissed  that  suit,  and  renewed  his  action, 
including  the  children.  Whether,  in  that  event,  a  demand  of 
the  children  also  would  have  been  necessaiy,  is  not  a  question 
in  this  view  of  the  case.  But  we  think,  after  having  the  benefit 
of  a  judgment,  and  satisfaction  in  that  action,  he  has,  in  legal 
contemplation,  full  redress  for  all  the  consequences  of  the  origi- 
nal injury.  He  is  presumed  to  have  recovered  the  full  value  of 
the  slaves,  converted  at. the  time  of  the  taking,  with  interest 
thereon ;  that  this  is  as  much  as  he  could  have  sold  them  for;  and 
he  has  elected  to  convert  the  taking  into  a  purchase  by  the  de- 
fendant. The  services  of  the  mother  of  these  children,  pending 
the  suit,  may  have  been  of  more  value  than  the  issue.  Suppose 
one  of  the  subjects  of  the  former  suit  to  have  been  an  able  or 
skillful  man,  the  value  of  his  services  might  well  have  been  four- 
fold the  net  value  of  these  children;  yet,  in  either  of  these 
cases,  the  value  of  the  property  at  the  time  of  the  conversion, 
with  interest,  or,  at  most,  the  enhanced  value  at  a  subsequent 
period,  is  all  that  the  law  deems  necessary  to  adequate  redress. 
All  the  qualities  of  tbe  article  converted,  are  proper  for  the  con- 
•ideratiou  of  the  jury ,  in  determining  the  value;  and  doubtless, 
a  jury  would  place  a  higher  value  on  a  female  Hiave  promising 
iflsoe,  than  on  one  of  a  contraiy  description;  if  she  has  proved 
the  isaoe,  between  the  conversion  and  the  trial,  she  has  furnished 
the  best  evidence  of  that  quality.  These  circumstances,  it  is 
believed,  are  entitled  to  their  influence  with  the  jury;  and  while 
increasing  the  damages  on  account  of  the  development  of  the 
prolific  nature  of  the  female,  they  would,  of  course,  consider 
tbe  expense  of  nurturing  and  raising  the  offspring.  In  this 
way,  we  believe,  ample  justice  can  be  done  without  infringing 
any  rule  of  law.  We  think  that  the  dreuit  court  erred,  as  sup- 
posed in  the  first  assignment  of  error. 

The  disposition  of  the  first  point  supersedea  the  necessilj  of 
any  inquiry  into  the  second. 

Ijet  the  judgment  be  revened. 
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Thb  TniiB  Passes  by  satisfaction  of  jadgment  in  trover,  and  defandant 
takes  increase  and  most  bear  loss  after  conversion:  Hepburn  t,  fkweU^  9  Am. 
Deo.  512. 

Mbasurb  of  Damages  in  trover  is  value  of  property  and  interest  frooi  the 
time  of  conversion:  Hepburn  v.  Sewell,  0  Id.  512;  Sanders  v.  Vance,  18  Id. 
167;  Baker  v.  Wlieeler,  24  Id.  71,  note.  Where  an  officer  sells  goods  seised 
nnder  process,  without  giving  notice,  the  recovery  allowed  when  he  is  sued  in 
trover  is  the  diminution  in  price  of  the  goods,  owing  to  the  irregularity  of 
his  sale:  Wright  v.  Spencer^  18  Id.  76.  For  other  rules  regulating  the  measure 
of  damafires  in  this  form  of  action,  see  Bu/ord  v.  Femneu,  1  Id.  615;  Kki  ▼. 
MUche:l,  9  Id.  702;  MeDoweU  v.  Murdoek,  Id.  684;  BaUr  v.  Wheeler,  24  Id. 
66  and  note. 

JuDOKKKT  IN  Tbotbb  IS  A  Bab  to  an  action  of  trespass  brought  by  the 
same  plaintiff  against  another  person  for  taking  the  same  goods:  White  ▼. 
Philbrkk,  17  Id.  214. 


Hatteb  v.  Greenlee. 

[lPosima,tt3.] 

Tbxbb  is  Dubus  ov  Impbisonmbrt  sufficient  to  invalidate  acts  done  thereby, 
where  there  is  restraint  of  liberty,  without  wairaat  of  law,  or  where  the 
warrsnt,  though  legal,  has  been  obtained  upon  a  false  charge^  without 
probable  cause,  or  where  an  arrest,  legal  in  inception,  has  been  followed 
by  maltreatment  of  the  prisoner. 

Tbbbb  is  no  Dubbss  caused  by  imprisonment,  under  a  wariaiii  issoed  on  m 
charge  founded  on  truth  or  probable  oanse. 

The  facts  appear  from  the  opinion. 

Erwin^  for  the  plaintiff. 

Stewart^  contra. 

LiPsooMB,  0.  J.  This  was  an  action  of  trorer,  to  recover 
the  value  of  a  negro  slave.-  The  plaintiff,  Greenlee,  had  con- 
veyed the  slave  to  Hatter  by  his  deed,  and  at  the  same  time 
had  delivered  him.  It  appears  from  the  bill  of  exceptions,  that 
Greenlee  claimed  a  right  of  recovexy  in  this  action,  on  the 
ground  of  duress  of  imprisonment,  threats,  and  menaces,  per- 
turbation of  mind,  and  false  accusation  of  felony;  and  also, 
that  the  bill  of  sale  was  given  on  the  composition  of  felonj 
when  he  executed  the  same  to  Hatter.  The  testimony  seems 
to  have  been  taken  by  depositions,  and  copies  have  been  ap- 
pended to,  and  made  a  part  of  the  bill  of  exceptions.  The  de* 
fendant  contended  that  the  imprisonment  was  lawful,  being 
under  a  warrant  from  a  justice  of  the  peace.  On  this,  the  court 
charged  the  juiry,  that*  if  the  plaintiff,  Greenlee,  was  under 
duress  of  imprisonment  at  the  time  the  bill  of  sale  for  said 
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negro  was  executed — taken  in  connection  with  the  threats  and 
distarhance  of  mind  under  which  he  labored — from  this  thej 
might  iufer,  that  the  bill  of  sale  and  the  delivery  of  the  negro^ 
was  not  the  free  and  voluntary  act  of  Greenlee;  and  if  so,  the 
contraot  was  void,  and  the  plaintiff  would  be  entitled  to  recover^ 
though  the  imprisonment  may  have  been  under  a  lawful  war- 
xant. 

This  charge  of  the  court  is  assigned  for  error. 

For  the  purpose  of  testing  the  correctness  of  the  charge  ob> 
jeeted  to,  it  will  be  necessary  to  refer  to  the  circumstances 
under  which  the  bill  of  sale  was  executed,  as  they  appear 
from  the  evidence  appended  to  the  bill  of  exceptions.  It  ap- 
pears that  Greenlee  was  arrested  in  the  county  of  Monroe,  in 
the  state  of  Mississippi,  on  a  warrant  charging  him  with  steal- 
ing or  concealing  a  negro  boy  named  Alexander,  the  property 
of  Hatter,  and  that  he  was  taken  before  one  Bartlett  Sims,  a 
justice  of  the  peace;  that  on  the  return  of  the  warrant,  a  com- 
promise took  place  between  Hatter  and  Greenlee,  by  which  the 
latter  agreed  to  give  the  former  the  negro  boy  Daniel  (the  same 
on  whose  account  this  action  was  brought),  and  his  note  of  hand 
for  five  hundred  dollars;  that  Greenlee  accordingly  executed 
the  bill  of  sale  to  Hatter,  for  the  boy,  and  sent  for  and  delivered 
him  up  to  Hatter.  There  is  nothing  in  the  testimony  from 
which  the  inference  could  be  drawn,  that  the  arrest  was  mali- 
cious, or  that  it  was  made  a  pretext  only  to  cover  the  duress  of 
impriaonment. 

In  Bacon,  2  Bac.  402,  tit.  Duress,  A,  the  doctrine  is  laid 
down,  that  where  a  person  is  illegally  restrained  of  his  liberty, 
by  being  confined  in  a  common  jail,  or  elsewhere,  and  during^ 
such  restraint,  enters  into  a  bond  or  other  security  to  the  per- 
son who  causes  the  restraint,  that  he  may  avoid  the  same,  for 
duress  of  imprisonment.  But  if  a  man  be  imprisoned  by  order 
of  law,  the  plaintiff  may  take  a  feoffment  of  him,  or  a  bond  for 
his  satisfaction,  and  the  deliverance  of  the  defendant,  notwith- 
standing the  imprisonment;  for  this  is  not  by  duress  of  im- 
prisonment, because  he  was  in  prison  by  course  of  law;  for  it 
is  not  accounted  in  law,  duress  of  imprisonment;  but  where 
either  the  imprisonment  or  the  duress  that  is  offered  in  person^ 
or  at  large,  is  tortious  and  unlawful — for  execuiio  juris  non  habei 
injuriam.  The  doctrine  here  laid  down,  as  I  understand  it,  is 
this,  that  every  restraint  of  a  main's  liberty,  without  warrant  of 
law,  is  a  duress  of  imprisonment;  and  further,  that  when  there 
18  a  legal  and  r^ular  warrant,  that  if  on  going  behind  such 
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warrant,  it  should  be  found  to  be  bottomed  on  a  false  char^ge, 
without  probable  cause,  and  only  used  as  a  feint  or  pretext  to 
€over  an  illegal  design,  it  will  be  considered  in  law  as  a  dureas 
of  imprisonment;  and  further,  that  when  the  charge  is  well 
founded,  if  the  prisoner  is  maltreated,  whilst  so  confined,  that 
it  would  make  his  confinement  duress  of  imprisonment,  so  far 
as  to  invalidate  any  act  of  his  produced  by  such  maltreatment. 
The  cases  referred  to  by  the  counsel  for  the  defendant,  do  not 
support  a  diflbrent  doctrine  from  that  laid  down  in  Baoon,  bat 
as  far  as  they  go,  illustrate  the  same  principles.    That  of  Wai" 
Kns  V.  JBain/,  6  Mass.  506  [4  Am.  Dec.  170],  was  one  of  arrest  on 
a  false  and  feigned  pretext,  merely  to  get  the  defendant  in  hia 
possession,  to  extort  from  him  a  release;  and  these  facts  were 
specially  pleaded  to  destroy  the  bar  set  up  by  the  release. 
Judge  Parsons  bases  his  opinion  on  the  text  we  have  oited  from 
Bacon,  and  held  the  release  void,  as  extorted  by  doiees  of 
imprisonment,  because  the  arrest  was  founded  on  false  and 
feigned  pretenses. 

The  case  in  Yesey's  chancery  reports,  yoI.  16,  p.  156,  was  a 
proceeding  in  chancery  by  the  heir  at  law  to  set  aside  a  deed  of 
eettlement,  made  by  a  wife  on  her  husband,  when  abroad  with 
him  in  Flanders.  The  deed  of  settlement  was  procured  under 
circumstances  of  great  cruelty,  long  protracted  on  her,  and 
persisted  in  by  her  husband,  avowedly  for  the  purpose  of  ex- 
torting from  her  a  deed  of  settlement.  These  ciroumstances, 
though  not  amounting  to  duress  of  imprisonment,  were  suffi- 
cient, in  the  opinion  of  the  chancellor.  Lord  Eldon,  to  set  aside 
the  deed.  It  was  admitted  that  it  would  have  been  difficult,  if 
not  impossible,  to  haTe  avoided  the  deed  of  settlement  at  law; 
but  Lord  Eldon  said,  that  although  a  court  of  law  would  hare 
to  try  the  validity  of  the  deed,  yet,  that  on  the  trial  of  the  issue, 
the  attention  of  the  jury  would  not  be  confined  to  the  mere  cir- 
cumstance of  executing  the  deed;  but  should  be  called  to  the 
question,  whether  the  mind  was  not  so  subdued,  that,  though 
tiiB  execution  was  the  free  act  of  the  person,  it  was  an  aet 
speaking  the  mind  not  of  that  person,  but  of  anotiier. 

To  apply  the  principles  we  have  been  discussing  to  the  caae 
before  us — ^if  the  judge  only  intended  to  charge,  as  a  general 
rule  of  law,  that  there  might  be  a  duress  of  imprisonment,  al« 
though  the  warrant  issued  by  the  justice  of  the  peaoe  waa 
a  legal  one,  and  such  is  its  fair  construction,  there  is  certainly 
no  error  in  his  charge,  as  we  have  shown.  But  when  his  charge 
is  applied  to  the  facts,  as  they  appeared  before  him,  it  seams  to 
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me  that  it  was  calculated  to  mislead  the  juiy  into  the  opinion, 
that  a  party  might  avoid  his  deed  on  the  mere  ground  of  its 
having  been  executed  whilst  under  arrest.  Now,  whether  the 
charg^e  contained  in  the  warrant  of  arrest  was  founded  in  truth 
or  probable  cause,  was  an  inquiry  to  which  the  jury  should 
have  had  their  attention  directed  by  the  court,  under  proper 
instructions  for  their  government.  'W]bether  it  was  founded  in 
imth  or  not,  was  wholly  for  the  jury  to  decide.  Whether  sup- 
ported by  a  probable  cause,  was  a  mixed  question  of  law  and 
bict.  The  judge  should  have  charged  the  jury  what  facts  or 
circomstances  would  amount  to  a  probable  cause;  and  the  jury 
should  have  decided  on  the  existence  of  those  facts.  The 
charge  was  too  broad,  in  leaving  the  jury  without  instructions, 
to  decide  whether  there  had  been  a  duress  of  imprisonment. 

There  is  another  objection  to  the  charge.  It  connects  threats 
and  perturbation  of  mind  with  the  duress  of  imprisonment,  as 
makeweights;  and  it  is  as  objectionable,  as  making  a  great 
many  suspicions,  equal  in  weight  to  a  direct  and  positive  charge. 
Now,  if  the  duress  of  imprisonment  was  made  out  in  evidence, 
it  was  sufficient  of  itself,  without  invoking  the  aid  ol  threats, 
or  perturbation  of  mind;  if  it  was  not  made  out,  it  should  not 
have  been  associated  with  them.  If  there  had  been  such 
threats  used  as  would  amount  to  duress  per  tninas,  that  would 
have  been  a  sufficient  and  distinct  ground  for  avoiding  the  deed. 
Lord  Coke  (2  Co.  Inst.  483)  has  given  us  the  four  distinct 
grounds  on  which  a  man  may  avoid  his  own  act  for  duress  per 
minaa:  1 .  For  fear  of  the  loss  of  life.  2.  Of  the  loss  of  mem- 
ber.    3.  Of  mayhem.     4.  Of  imprisonment. 

I  have  never  seen  a  case,  where  a  man  was  permitted  at  law, 
to  avoid  his  own  deed,  by  setting  up  a  perturbation  of  his 
mind,  even  if  it  had  amounted  to  a  prostration  of  its  faculties. 
Where  one  has,  with  an  evil  design,  seduced  another  into  in- 
toxication, with  a  view  to  procure  his  deed  whilst  in  that  state, 
it  has  in  some  instances  been  held  (which  is  now  the  prevailing 
doctrine  on  the  subject),  that  it  was  competent  for  the  person 
so  practiced  on,  to  avoid  his  own  act.  This  doctrine,  however^ 
has  been  received  with  extreme  caution,  and  not  without  being 
often  controverted;  and  it  is  allowed,  not  so  much  on  the 
ground  of  the  temporary  mental  alienation,  as  on  the  fraud  of 
the  party  who  has  resorted  to  this  device  to  circumvent  and  ob- 
tain such  an  undue  advantage. 

When  the  case  in  16  Vesey,  cited  above,  is  fully  considered, 
«t  gives  no  sanction  to  this  doctrine.     It  will  be  recollected 
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that,  in  that  case,  the  bill  was  filed  by  the  heir  at  law  to  set 
aside,  not  an  act  of  his  own,  but  of  the  person  to  whom  he  sac- 
ceeded  as  heir  at  law,  who  was  a  married  woman  at  the  time  she 
had  executed  the  deed.  This  he  might  have  done,  even  if  it 
had  been  a  case  where  she  herself  would  not  have  been  per- 
mitted to  avoid  the  act.  If  she  had  been  a  lunatic  or  non  oom^ 
po8^  8he  herself  could  not  have  set  it  up  in  avoidance  of  her 
deed,  but  her  heir  would  not  have  been  uuder  the  same  re- 
straint, and  after  her  death,  he  might  have  set  it  aside  on  that 
ground.  That,  too,  was  a  case  of  n  settlement,  made  by  a  mar- 
ried woman  in  favor  of  her  husband.  Such  settlements  have 
always  been  looked  'on  by  the  court  of  chancery  with  a  great 
deal  of  suspicion,  on  account  of  the  undue  influence  the  hus- 
band mny  at  all  times  exert  over  her,  to  detain  such  settle- 
ments; therefore,  it  should  always  appear  clearly  and  mani- 
festly, to  be  the  free  and  voluntaiy  act  of  the  wife. 

We  are  of  the  opinion  that  the  judgment  must  be  reversed, 
and  the  cause  remanded. 


Duress,  What  is  and  What  is  not. — Daress  exists  wherever  there  htm 
been  violence,  actual  or  threatened,  aofficient^  in  the  eye  of  the  law,  to  in- 
validate an  act  done  under  its  inflaence,  as  not  being  the  free  act  of  the 
person  practiced  upon.  The  generality  of  the  definition  can  only  be  limited 
by  review  of  the  adjudicated  cases. 

This  branch  of  the  law  may  be  considered  to  be  in  or  to  have  just  passed 
through  a  state  of  transition,  the  old  and  harsh  doctrines  of  the  common  law 
of  the  time  of  Lord  Coke,  on  the  subject,  everywhere  giving  way  to  more 
liberal  views;  more  especially  is  this  so  upon  this  side  of  the  Atlantia 

The  ancient  division  of  duress  was  into  duress  by  imprisonment  and  duress 
per  minas.  "Where  there  is  an  arrest  for  an  improper  purpose,  without  just 
cause;  or  where  there  is  an  arrest  for  a  just  cause,  but  without  lawful  au- 
thority; or  for  a  just  cause,  but  for  an  unlawful  purpose,  even  though  under 
process,  it  may  be  construed  duress  of  imprisonment:*'  Brown  v.  Pierce,  7 
Wall.  215;  and  it  may  be  added,  where  an  imprisonment,  originally  Uwful, 
has  been  abused  by  ill-treatment  of  the  prisoner,  etc  If,  under  any  of 
these  various  phases  of  this  species  of  duress,  the  person  arrested  execute  a 
contract  or  pay  money  for  his  release,  he  may  avoid  the  contract  as  obtained 
by  duress,  or  may  recover  the  money  in  assumpsit  for  money  had  and  re- 
ceived: Watkins  v.  Baird,  6  Mass.  506,  4  Am.  Deo.  170;  Broohs  v.  Berry^ 
hill,  20  Ind.  97;  Bidiarddon  v.  Duncan,  3  K.  H.  608;  Sionffer  v.  LaUiiaw,  2 
Watto,  167;  Fidier  v.  SluiUuck^  17  Pick.  252;  Severance  v.  Kimball,  8  N.  H. 
386;  Strong  v.  Orannis,  26  Barb.  122;  IlaekeU  v.  King,  6  AUen,  58;  Biehards 
V.  Vanderpoel,  1  Daly  (N.  Y.).  7;  /Wwiy  v.  Ferguwn,  6  Hill  (K.  Y.),  158; 
WalUrridge  v.  Arnold,  21  Conn.  424;  Breek  v.  Blanchard,  22  Id.  303;  iTWs- 
combe  v.  Standing,  Cro.  Jac.  187;  Tayhr  v.  CoUrell,  16  HI.  93. 

It  is  possible  that  the  English  doctrine  of  duress  of  imprisonment  would 
not  be  of  so  wide  a  scope,  for  in  Lev.  69,  an  anonymous  case  of  this  nature 
is  reported  as  occurring:  A  defendant,  after  judgment,  having  no  good 
cause  of  action,  caused  the  arrest  of  plaintiff,  and  detained  him  in  piison. 
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threatening  him  that  did  he  not  sign  a  release,  he  should  lie  there  and  rot, 
and  8o  extorted  a  release;  wherenpon  it  was  ruled  hy  Bridgman,  C.  J.,  that 
the  release  conld  not  be  avoided  because  of  duress,  because  when  plaintiff 
sealed,  he  was  in  custody  in  course  of  law.  The  case  is  criticised  in  Bull. 
N.  P.  172,  but  does  not  seem  ever  to  have  been  directly  overruled,  and  Mr. 
Chitty,  in  his  work  on  contracts,  cites  it  without  disapproval. 

It  is  admitted,  per  contra^  on  all  sides,  that  imprisonment  under  legal  pro- 
cess obtained  fairly,  with  no  ulterior,  unworthy  purpoee  in  view,  is  not 
duress  that  will  avoid,  per  se,  contracts  entered  into  between  the  person  de- 
prived of  liberty  and  the  person  at  whose  instance  he  is  held;  for  **executio 
juris  nonluihtit  injuriam:^*  Stovffer  v.  Latuhaw^  2  Watts,  167;  Eddy  v.  Ilen'in, 
17  Me.  338;  Alatander  v.  Pierce^  10  N.  H.  49;  Grenliam  v.  LandenSf  Ga.  Dec. 
part  2,  p.  149;  Afeek  v.  AtkiMon,  I  Bailey  Law,  84;  19  Am.  Dec.  653.  And 
if  the  arrest  relied  upon  be  upon  legal  process,  if  nothing  further  be  shown, 
it  will  be  presumed  that  it  was  issued  justifiably:  Stouffer  v.  Latsliaw,  2 
Watts,  167. 

*'  My  Lord  Coke  says  that  for  menaces  in  four  instances,  a  man  may  avoid 
his  own  act:  1.  For  fear  of  life;  2.  For  fear  of  loss  of  member;  3.  Of  may- 
hem; 4.  Of  imprisonment.  But  menacing  to  commit  a  battery,  or  bum  his 
house,  or  spoil  his  goods,  is  not  sufficient  to  avoid  the  act;  for  if  he  should 
suffer  what  he  is  threatened,  he  may  sue  and  recover  damages  in  proportion 
to  the  injury  done  him:*'  Bac.  Abr.,  tit.  Duress,  A. 

That  the  four  species  of  menaces  above  rehearsed  will  indeed  avoid  deeds 
or  contracts  made  under  their  influence  is  true:  Meadows  v.  SmWi,  7  Ired.  7; 
FoM  V.  EUdreth,  10  Allen,  76;  WalWridge  v.  Arnold,  21  Conn.  424;  Jame^ 
V.  Roberts,  18  Ohio,  648;  Richards  v.  Vanderpoel,  1  Daly  (N.  Y.),  7;  Brown 
V.  Peck,  2  Wis.  277;  Edwards  v.  Handley,  Hard.  602;  3  Am.  Dec.  602. 

With  the  present  broader  views  taken,  the  only  question  delwtable  is, 
what  further  threats  are  sufficient  to  constitute  duress  per  minast  The  fol- 
lowing, taken  from  the  opinion  in  United  States  v.  Huckahee,  16  WalL  431, 
may  throw  some  light  on  the  question:  "Duress,  it  must  be  admitted,  is  a 
good  defense  to  a'deed  or  any  other  written  obligation,  if  it  be  proved  that 
the  instrument  was  procured  by  such  means;  nor  is  it  necessary  to  show,  in 
order  to  establish  such  a  defense,  that  actual  violence  was  used,  because  con- 
sent is  the  veiy  essence  of  a  contract,  and  if  there  be  compulsion,  there  is  no 
binding  consent;  and  it  is  well  settled  that  moral  compulsion,  such  as  that 
produced  by  threats  to  take  life,  or  inflict  great  bodily  harm,  as  well  as  that 
produced  by  imprisonment,  is  sufficient  in  legal  contemplation  to  destroy  free 
agency,  without  which  there  can  be  no  contract,  because  in  that  state  of  the 
case  there  is  no  consent.  Unlawful  duress  is  a  good  defense  to  a  contract 
if  it  involves  such  degree  of  constraint  or  danger,  either  actually  inflicted  or 
threatened  and  impending,  as  is  sufficient,  in  apprehension  or  severity,  to  over- 
come the  mind  and  will  of  a  person  of  ordinary  firmness.  Decided  cases  may 
be  found  which  deny  that  contiacts  procured  by  menace  of  a  mere  battery 
to  the  person,  or  of  trespass  to  lands,  or  loss  of  goods,  can  be  avoided  on  that 
account;  as  such  threats,  it  is  said,  are  not  of  the  nature  to  overcome  the  will 
of  a  firm  and  prudent  man;  but  many  other  decisions  of  a  high  authority 
adopt  a  more  liberal  rule,  and  hold  that  contracts  procured  by  threats  of  bat- 
tery to  the  person,  or  of  destruction  of  property,  may  be  avoided  by  proof 
of  such  facts,  beciiuse,  in  such  case,  there  is  nothing  but  the  form  of  a  con- 
tract without  the  substance.  Positive  menace  of  battery  to  the  person,  or 
of  trespass  to  lands,  or  of  destruction  of  goods,  may  undoubtedly  in  many 
ealtos  be  sufficient  to  overcome  the  mind  and  will  of  a  person  entirely  compe- 
tent in  all  other  respects  to  contract,  and  it  is  clear  that  a  contract  made 
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under  such  cirenmstaiioes  ia  as  utterly  without  the  Tolontary  oooaent  of 
party  menaced  as  if  he  were  indnced  to  sign  it  by  aotoal  violence.  Nor 
the  reason  assigned  for  the  more  stringent  rale  that  he  should  rely  npon  tiie 
Uw,  satisfactory,  as  the  law  may  not  afford  him  anything  like  a  sofficieiift 
and  adequate  compensation  for  the  injury." 

The  above  would  seem  to  imply  that  the  opinion  of  the  court  was,  that  mil 
acts  of  illegal  violence  or  force  actually  inflicted  or  threatened,  would  bo 
sufficient  duress  to  avoid  a  contract,  if  their  effect  was  to  overcome  the  mincl 
and  will  of  the  party  threatened,  and  so  deprive  the  contract  of  this  elemea* 
of  consent;  it  would  also  follow,  if  this  were  the  case,  that  what  constitutes 
duress,  would  vary  with  the  sex,  a^e,  and  condition  of  mind.    It  may  per- 
haps be  useful  to  compare  this  with  the  doctrine  of  the  civil  law  writers, 
I>omat  savs:  *'  It  is  to  be  remarked  that  seeing  all  persons  have  not  the  same 
courage  to  resist  violence  and  threatenings,  and  that  many  are  so  weak  and  fear- 
ful that  they  can  not  stand  out  against  the  least  impression,  we  oU£^t  not  ta 
limit  the  protection  of  the  law  against  threatenings  so  as  to  only  restrain  sach 
acts  as  are  capable  of  overcoming  persons  of  the  greatest  courage  and  intre- 
pidity.    But  it  is  just  likewise  to  protect  the  weakest  and  most  fearful,  and 
it  is  chiefly  on  their  account  that  the  laws  punish  all  acts  of  violence  and 
oppression:"  Domat,  pt.  1,  bk.  1,  tit.  18,  sec.  2,  p.  1245  etteq.;  and  furtherde- 
fines  "  fear  "to  be  "  all  unlawful  impressions  which  move  one  against  hia 
will,  for  fear  of  some  great  evil,  to  give  a  consent  which  he  would  not  givtt 
If  his  liberty  were  free  from  the  said  impression." 

Certain  of  the  American  cases  lend  coontenance  to  this  view,  that  dmeaa 
will  vary  with  the  condition  of  mind  of  the  person  practiced  upon.  In  Wall" 
bridge  v.  Arnold,  21  Conn.  424,  Arnold,  a  blind  man,  resisted  the  enforcement 
of  a  contract  upon  the  ground  of  duress,  and  the  court  held  that  the  charge 
to  the  jury  that  the  threats  used  must  have  been  of  a  nature  to  overcome  a 
person  of  ordinary  firmness  of  mind,  had  it  stood  unexplained,  would  have 
been  erroneous,  as  removing  from  the  consideration  of  the  jury  the  peculiar 
circumstances  of  the  defendant.  In  Blair  v.  Coffman,  2  Over.  176;  5  Am. 
Dec  659,  it  was  held  that  duress  consisted  not  merely  in  the  act  of  imprison- 
ment or  other  hardship  to  which  the  party  was  subjected,  but  in  the  state  of 
mind  produced  by  those  circumstances,  and  in  which  the  act  soa^t  to  be 
avoided  was  done.  And  indeed  the  doctrine,  that  the  state  of  mind  of  the 
party  complaining  of  duress  should  be  looked  to,  is  so  reasonable  that  it  will 
probably  be  so  held  wherever  a  proper  case  for  its  application  arises. 

Tapley  v.  Tapley,  10  Minn.  448,  was  a  case  where  relief  was  granted  against 
a  deed  obtained  from  a  wife  by  threats  of  her  husband,  to  the  effect  that  wen 
it  not  granted  he  would  separate  from  her,  hia  threats  being  accompanied  by 
general  abusive  treatment,  it  appearing  that  the  deed  was  executed  under  a 
reasonable  apprehension  that  the  threats  would  be  carried  into  effecL 

Lord  Coke's  opinion,  that  threats  to  spoil  goods  do  not  constitute  duress,  is 
yet  law  in  England:  Atlee  v.  BaekJiouse,  3  Mee.  &  W.  650;  SkeaUr.  BeaU^  11 
Ad.  &  £.  983.  In  this  last  case,  Lord  Denman  says:  **  We  consider  the  law 
to  be  clear  and  founded  on  good  reason,  that  an  agreement  is  not  void  became 
made  under  duress  of  goods.  There  is  no  difference  in  this  respect  between 
a  deed  and  an  agreement  not  under  seal;  and  with  regard  to  the  former,  the 
law  is  laid  down  in  2  Inst  483,  and  Shep.  Touch.  61,  and  the  distinction 
pointed  out  between  duress  of,  or  menace  to,  the  person,  and  duress  of  i^oods. 
The  former  is  a  constraining  force  which  not  only  takes  away  the  free  agency^ 
but  may  leave  no  room  for  api>eal  to  the  law  fur  remedy.  A  man,  therefore* 
is  not  bound  by  the  agreement  which  he  enters  into  under  such  circumstances; 
Vut  the  fear  that  goods  may  be  taken  or  injured,  does  not  deprive  any  one  of 
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bis  free  agency  who  poeseases  the  ordinary  firmness  which  the  law  reqiiirea 
all  to  exert.**  Bat  though  a  contract  may  not  be  avoided  for  duress  of  goods, 
FBt  in  England  aa  well  as  here,  if  possession  of  gcxxls  be  unlawfully  taken, 
•nd  the  owner,  to  obtain  possession  in  turn,  pays  money,  he  may  recover  it 
ia  an  action  for  money  had  and  received:  Astley  v.  Reynolds,  2  Stra.  915;  Atlee 
T.  BaekkotuF,  3  Mee.  &  W.  660;  PraU  v.  Vizard,  6  Bam.  &  Aid.  808;  S.  C. , 
27  EL  C.  U  K.  341;  Bates  v.  N.  Y.  Ins.  Co,,  3  Johns.  Cas.  238;  Chase  v. 
Tayhr,  4  Ear.  &  J.  54;  MarrioU  ▼.  Brttne,  9  How.  619;  Bipleif  v.  Gelston,  9 
Johna.  201;  6  Am.  Dec.  271;  Clinton  v.  Strong,  Id.  370;  Joyner  v.  Sclu)oi 
Dulriet,ZCuBh.  567;  Harmony  y.  Bingliam,  12N.  Y.  99;  Chandler  v.  Sanger, 
114  Haas.  364.  But  it  by  no  means  can  be  said  that  the  doctrine  of  duress  of 
goods  is  in  thia  country  restrained  to  such  bounds;  on  the  contrary,  the  pre- 
Taiiiag  doctrine  may  be  said  to  be  at  least  as  broad  as  is  intimated  by  Branson, 
J.,  in  FoJiay  v.  Ferguson,  5  Hill  (N.  Y.),  158,  where  he  said:  "  I  entertain 
■o  doobi  that  a  contract  procured  by  threats,  and  a  fear  of  battery  or  the  de* 
■traction  of  goods,  may  be  avoided  on  the  ground  of  duress.  There  is  noth- 
ing but  the  form  of  a  contract  in  such  a  case,  without  the  substance.  It 
wiBta  the  Toluntaiy  assent  of  the  party  to  be  bound  by  it.  And  why  should 
tiio  wrong-doer  derive  an  advantage  from  his  tortious  act?  No  good  reason 
ean  be  assigned  for  sustaining  such  a  contract.** 

The  early  case  of  La^sportas  v.  Jennings,  1  Bay,  470,  was  probably  the  first  to 
lay  down  the  law  that  dnressof  goods  would  avoid  a  contract;  it  wasfollowed  in 
tbe  same  state  by  Co  WiMY.  Westbury,2ld.2ll}  1  Am.  Dec.  643,  where  it  issaid: 
"8o^  in  like  manner,  duress  of  goods  will  avoid  a  contract  where  an  unjust 
and  unreasonable  advantage  is  taken  of  a  man*8  necessities,  by  getting  his 
gDods  into  his  possession,  and  there  is  no  other  speedy  means  left  of  getting 
tfaem  back,  but  by  giving  a  note  or  bond,  or  where  a  man*s  necessities  may  be 
80  great  aa  not  to  admit  of  the  ordinary  process  of  law  to  afford  him  relief;  aa 
waa  determined  in  this  court  after  solemn  argument  in  the  case  of  Laaportas  v. 
Jeaningsand  Woodrop,  1  Id.  470;  also  in  the  case  of  Reynolds  v.  Ashky,  2  StnL 
916."    So,  in  Crauford  v.  Colo,  22  Ga.  594,  where  possession  of  the  property 
waa  obtained,  and  there  was  a  refusal  to  surrender,  unless  after  execution  of  a 
promiasory  note,  it  waa  held  that  a  court  of  equity  would  relieve  by  restraining 
collection.    In  Miller  v.  Miller,  68  Pa.  St  486,  the  court  say:  "  Wo  concur 
with  the  oonnsel  of  defendant  in  error,  that  in  civil  cases  the  rule  as  to  duress 
per  tnincLS  has  a  broader  application  at  the  present  day  than  it  formerly  had;*' 
and  farther  they  intimate  that  a  threat  to  employ  one*s  control  over  the  goods 
of  another  in  his  possession,  to  the  prejudice  of  that  other,  would  be  duress 
per  fttinas.    In  Spaids  v.  Barrett,  57  IlL  484,  perishable  property  of  great 
value  was  seized  nnder  an  unfounded  attachment,  and  a  refusal  made  to  sur- 
render, nnless,  bdsides  money  claimed  under  the  claim  for  which  the  attach- 
ment waa  issued,  there  was  a  release  of  all  claims  against  the  attachment 
creditors  signed;  in  a  case  subsequently  brought,  the  release  was  held  void  and 
no  bar.     Upon  the  other  hand,  some  of  the  courts  have  upheld  the  doctrine 
that  there  can  be  no  duress  of  goods:  Hazelrigg  v.  Donaldson,  2  Met.  (Ky.) 
445;  Bingham  v.  Sessons,  14  Miss.  13;  Edwards  v.  flandley.  Hard.  602;  3  Am. 
Dec.  745.    It  seems  that  this  doctrine  of  duress  of  goods  will  not  apply  so  as  to 
tQow  of  a  recovery  of  money  paid  under  a  threat  that  otherwise  a  sale  of  the 
real  estate  of  the  person  threatened  will  be  made,  if  the  deed  of  sale  would 
show  upon  ita  face  that  it  was  void:  Fleetwood  v.  New  York,  2  Sand.  475;  nor 
vill  the  legal  effect  of  a  payment  so  made  be  impaired  because  of  protest 
made  at  the  time.    For  though  where  money  has  been  paid  under  duress  of 
goods,  a  protest  may  be  of  importance  as  showing  that  the  payment  was  in- 
vohmtaiy,  yet  where  there  is  no  legal  compulsion,  the  party  yielding  can  not 
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detract  from  the  force  of  his  ooncenoo,  by  saying  "  I  object^''  or  '*  I  protest.  ** 
The  payment  nullifies  the  protest:  Fleetwood  v.  New  Tork^  mtpra;  WUU 
V.  A  ustin,  68  CaL  152.  Therefore,  where  taxes  illegally  assessed  ar»  paid, 
the  only  oompnlsion  arising  from  the  fact  that  lidids  are  liable  to  ft  sale  'wliicsh 
is  void  upon  its  face  and  can  pass  no  title,  the  payor  can  not  recover  them 
from  the  recipient:  Swaiuion  v.  /jams,  63  DL  165;  WUU  v.  Austm,  63  CaL 
152;  Bueknall  v.  Story,  46  Id.  689.  But  if  the  deed  of  sale  be  of  such  climr- 
ftjter  that  to  show  it  void  evidence  aliunde  be  required,  the  money  may  pei^ 
haps  be  recovered:  Peyser  v.  New  York,  70  N.  Y.  497;  De  Fremery  v.  Austin^ 
63GaL3S0. 

It  may  be  useful  to  remark  before  leaving  this  subject*  that  some  of  the 
cases  seem  to  recognize  that  there  may  exist  in  equity  a  defense  of  doreaa 
broader  than  that  allowed  at  law:  EddU  v.  Slimmon,  26  K.  Y.  12;  Caio  w. 
Crawford,  22  Oa.  594;  CoesaH  v.  Sothon,  2  Vem«  497;  Browii  v.  Peek,  S 
Wis.  277;  but  in  Miller  v.  Miller,  68  Pa.  St.  486,  it  is  denied  that  there  is 
duress  in  equity  which  does  not  exist  at  law.  For  if  consent  is  wanting 
there  is  no  contract,  whether  at  law  or  in  equity. 

Generally,  where  the  threats  made  are  only  to  do  that  which  may  lawfully 
be  done,  there  is  no  duress.  So,  though  threst  of  unlawful  imprisonment  ia 
duress,  it  is  otherwise  if  the  threat  be  of  lawful  imprisonment:  Eddy  v.  Ilerrm, 
17  Me.  338;  Stouffer  v.  Latsftaw,  2  Watts,  167;  nor  is  a  threat  to  sue  the  grantor 
upon  a  good  cause  of  action  duress  so  as  to  invalidate  a  deed;  Harris  v.  TV- 
son,  24  Pa.  St  347;  ^tf]i<  V.  ^oss,  2  Dev.  Eq.  292;  a  C,  24Am.  Dea  274;  nor 
the  threat  of  a  judgment  creditor  to  levy  his  execution:  Wilcox  v.  Howland,  23 
Pick.  167;  nor  can  there  be  duress  per  minas  from  mere  advice,  directioD, 
influence,  or  persuasion:  Barrett  v.  French,  I  Conn.  354;  6  Am.  Dec  241. 

DuKESS,  Who  icay  Take  Aoyantaoe  ov. — ^It  seems  that  a  contract  entered 
into  or  deed  executed  by  a  wife  through  duress  practiced  upon  her  hushaaJ, 
may  be  avoided  by  her:  Bac  Abr.,  title  Duress,  B;  Eddie  v.  SUm^ 
mon,  26  N.  Y.  12;  Brooks  v.  Berryhill,  20  Ind.  97;  and  probably  fathsr 
and  son  may  reciprocally  excuse  themselves  upon  the  ground  of  duress  done 
to  the  other:  McCUntick  v.  Cummins,  3  McLean,  158;  Simms  v.  Bartfoot,  2 
Hayw.  402.  In  Waytie  v.  Sands,  Freeman,  351,  Wilde,  J.  says:  "If  the 
d  ureas  be  to  a  father  or  brother,  and  a  son  enter  into  bond,  this  is  duress  to  the 
SOD,  and  he  may  plead  it.**  But  pfr  Twisden,  J. ,  in  the  same  case,  a  man  shall 
ill  no  case  avoid  his  deed  by  duress  to  another,  let  him  be  related  how  he  wilL 

The  decisions  are  oontradictory  on  the  question  as  to  whether  duress  of  the 
principal  will  excuse  the  surety.  Such  plea  was  allowed  in  Fisher  v.  Shaitmek, 
17  Pick.  252,  and  in  State  v.  Brantley,  27  Ala.  44;  but  it  is  held  difleiently  in 
Spaulding  v.  Crattford,  27  Tex.  158;  Smme  v.  Bartfoot,  2  Hayw.  402;  Hme* 
eombe  v.  Standing,  Cro.  Jac  187;  Plummer  v.  People,  16  BL  35a  But  it  is 
no  defense  to  a  promissory  note  given  by  A.  to  B.,  that  it  was  given  for  the  pur* 
pose  of  procuring  the  release  of  C.  from  unlawful  arrest:  Bobawon  t.  OcmH 
11  Cush.  55;  McCUntick  v.  Cummins,  2  McLean*  168. 

DuBESS,  ErwEcr  ov. — Duress  does  not  make  a  deed  absdlntely  void;  evidence 
of  it,  therefore,  can  not  be  received  under  the  plea  of  aoii  est  /actmm:  Baa. 
Abr.,  tit.  Duress,  D;  Worcester  v.  Eaton,  13  Mass.  377;  and  if  after  thednreas 
is  removed,  the  completing  acts  of  the  contract  be  done,  such,  for  instance^ 
as  the  acknowledgment  of  a  deed,  the  transaction  is  ratified:  BisseU  ▼.  iKs- 
seU,  lHar.&McH.211.  In  California  it  was  decided,  that  a  deed  obtained 
under  duress  was  only  avoidable  between  the  immediata  parties,  and  if  the 
land  came  to  the  hands  of  an  innocent  purchaser,  withoat  notice  of  the  duresi^ 
that  OS  to  him,  the  duress  oould  not  set  aside  the  deed:  DepiO^r.  Stapitfesrd^ 
l9Cal.  302. 
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Maheb  v.  State. 

[1  PonsB,  MS.] 

A  WuT  ov  VxiiiBS  Facias  is  not  Vom  becaase  iasoed  without  seal 
A  ComiBUcnoM  ov  a  Statuti  long  Actxd  upon  by  the  people  at  laiga^ 
will  be  adopted  by  the  ooarts,  if  not  in  direct  oontiadiotion  to  ita  tenmiL 

Thk  facts  appear  in  the  opinion. 

Ooldihwaite^  for  the  plaintiff. 

P.  Martin^  aUome^^-general^  contra. 


THOKiiTOHy  J.  This  case  being  an  indictmcAt  for  an  assault 
with  intent  to  kill,  comes  before  us  upon  a  reference  of  the 
point  under  the  statute,  as  novel  and  difficult — ^whether  the 
venire/aciaa,  by  virtue  of  which  the  grand  jury,  who  found  the 
bQl,  were  summoned,  was  void  for  want  of  the  seal  of  office 
of  the  clerk  who  issued  it?  A  venire  fadaa  to  summon  jurors 
as  a  common  law  writ,  was  always  either  under  the  seal  of  the 
diief  justice,  or  of  the  justices  of  the  court  of  oyer  and  terminer, 
or  at  least  of  the  clerk,  when  issued  by  him,  from  an  order  on 
the  roll.  The  mode  of  proceeding  in  the  steps  introductory  to 
the  trial  of  causes,  both  civil  and  criminal,  has  been  materially 
altered  in  all  the  states  from  the  course  of  the  common  law; 
and  perhaps  in  nothing  more  than  in  relation  to  the  manner  of 
summoning  grand  and  petit  jurors.  In  New  York,  a  venire 
facias  is  directed  by  statute  to  be  issued  under  the  seal  of 
the  supreme  court  of  the  state,  as  will  be  seen  in  the  case  in 
18  Johns.  212.  We  have  a  statute  regulating  the  summoning 
of  juries,  in  which  the  writ  is  required  to  be  issued  by  the  re- 
spective clerks  of  the  courts,  to  the  sheriff  of  their  counties,  in 
which  no  mention  is  made  of  the  authentication  of  the  writ. 
It  is  conceded  on  all  hands  that  this,  any  more  than  any  other 
process,  would  not  be  good  at  the  common  law,  unless  under 
seal.  And  it  must  also  be  conceded  that  it  has  been  the  in- 
variable practice,  from  the  existence  of  our  government  in  its 
territorial  form,  down  to  the  present  day,  to  issue  this,  as  also 
other  writs,  both  original  and  mesne,  without  any  seal  being 
appended  to  them.  A  seal  is,  to  be  sure,  a  necessary  append- 
age of  every  clerk's  office  of  a  court  of  record,  in  contemplation 
of  law;  and  our  statute,  though  it  makes  no  provision  for  the 
procurement  of  one,  yet  supposes  its  existence,  when  it  allows 
"  for  every  necessary  certificate,  to  which  the  seal  of  office  is 
leqnired,  and  for  affixing  said  seal,"  fifty  cents:    Aik.  D.  186 
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But  in  no  case  of  process  of  any  kind  is  that  seal  ever  affixed. 
It  can  not  be  presumed  for  a  moment  that  this  omission  lias 
occurred,  either  from  ignorance  of  the  fact  that  the  common 
law  is  here  adopted,  except  so  far  as  it  is  ultered  bj  act  of  our 
own  legislature;  nor  from  ignorance  of  the  fact  that  a  seal  ia 
required  to  be  a£Sxed  to  all  process  by  that  law.  I  apprehend 
that  the  usual  omission  has  grown  out  of  a  construction  of  our 
statutes  upon  the  subject,  wherein  the  clerk  is  directed  to  issue 
the  writ,  to  test  it  in  his  own  name,  and  to  sign  it.  In  regard 
to  the  justness  of  this  construction  of  our  statutory  provisions 
on  this  head,  I  am  frank  to  confess  that  I  am  by  no  means 
forcibly  impressed  with  it.  The  result  of  all  the  enactments  is, 
that  all  the  writs  shall  be  issued  by  the  clerk — shall  bear  test 
in  his  name,  and  be  signed  by  him.  Now,  as  sealing  was  a 
common  law  requisite,  I  confess  I  can  find  no  reason  for  sup- 
posing that  to  be  dispensed  with,  because  of  the  neoessaiy 
change  in  the  style,  from  the  name  of  the  reigning  king  to  the 
state  of  Alabama;  or  in  the  test,  from  "ourself,  at  West- 
minster," to  the  name  of  the  clerk. 

The  force  of  the  objection,  made  by  the  counsel,  to  the  ap- 
plication of  the  rule  of  construction,  '^expressio  wnius,  est  ex* 
elugio  €Uieriu8/'  is  fully  felt.  It  was  very  properly  urged,  thai 
boweyer  the  name  and  signature  might  do  alone  to  a  writ 
created  by  the  statute,  and  directed  to  be  authenticated  in  that 
manner,  yet  it  would  not  exclude  the  further  requisite  of  seal- 
ing, from  the  common  law  writs  already  in  existence;  the  addi- 
tional requirement  being  not  inconsistent  ¥rith  such  sealing. 
Notwithstanding  this,  the  opposite  construction  has  hitherto 
prevailed,  and  been  followed  up  by  an  undeviating  course  of 
practice,  so  far  as  I  have  known,  without  being  judicially  called 
in  question;  and  we  feel  constrained  to  adopt  it.  I  yield,  as 
applicable  to  this  case,  to  the  influence  of  the  maxim,  that 
**  communis  error /acit  jus,'*  ajud  in  doing  so,  I  feel  sustained  by 
the  authority  of  Lord  Holt,  in  Clay  v.  Sudgrave,  1  Stilk.  32. 
He  there  says,  in  reference  to  the  recovery  of  seameu's  wages, 
in  the  court  of  admiralty:  **  It  is  against  the  statute  expressly, 
though  now  communis  error  facit  jus."  I  would  not  carry  the 
application  of  this  maxim  to  the  extent  there  intimated  by  his 
lordship;  for  surely,  it  does  not  quadrate  with  sound  legal 
principle  to  hold,  that  any  usage,  or  common  error,  no  matter 
bow  long  persevered  in,  can  abrogate  an  act  of  the  legislature. 
However,  I  think  that  such  long-continued  usage  may  furnish 
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abandant  reasoDS  for  acquiescing  in  the  construction  of  an  act 
of  the  legislature,  though  erroneous;  especiallj  when  such  con- 
struction appears  to  be  coeval  with  the  act  itself,  has  progressed 
without  deviation  as  here,  for  a  quarter  of  a  century,  and  is  not 
ezpresaly  in  contradiction  of  the  act. 
The  judgment  is  affirmed. 

Tlie  long  aoqniMoed  In  ooostmetioD  of  a  stiliils  wfll  not  bo  ehaqged:  Oom^ 
r.  PMqr,  S  Am.  Dm.  fiOOL 


OASES 


nr  THS 


SUPREME  COURT  OF  ERRORS 


ov 
OONNBOTIOUT. 


Whtctleset  V.  MoMahon. 

[10  OoxinonouT,  187.] 

VoLunTABT  CoKTETAVGB  made  by  a  gnntor,  then  embamned  hj  deUi^  to 
▼md  as  against  hia  creditors. 

Profbbtt  Pcbchassd  bt  a  Dxbtob,  and  at  his  request  oonTeyed  to  hia  diil- 
dren,  may  be  reached  by  his  creditors  in  equity,  althoo^  the  debtor's 
object  was  to  repay  his  children  certain  moneys  reoeived  and  used  faj 
him,  which  he  acquired  by  his  wife,  who  was  their  mother. 

Bill  in  chancery  to  procure  the  legal  title  to  certain  realty 
which  the  plaintiff,  Whittlesey,  bad  levied  npon  under  ezeoa- 
tion  against  Constantine  McMahon,  and  which  the  latter  pur- 
chased and  caused  to  be  conveyed  to  his  children,  Frederick  T. 
and  Mary  Bebecca.  Mclfahon's  father-in-law,  in  1811,  con- 
veyed by  deed  of  gift  a  tract  of  land  to  McMahon  and  wife,  aa 
tenants  in  common.  His  wife  also  received  other  lands  as  heir 
of  her  father.  The  lands  thus  acquired  and  inherited  were 
sold,  and  others  bought  with  the  proceeds.  These  last  were 
also  sold,  and  two  thirds  of  the  proceeds  thereof  were  received 
by  the  wife  in  notes,  and  were  kept  by  her  until  her  death  in 
1821,  an  ineffectual  attempt  having,  in  the  mean  time,  and  prior 
to  ber  death,  been  mi^e  to  invest  such  proceeds  in  other  real 
estate,  in  her  own  name.  After  her  death,  the  husband, 
McMahon,  found  the  notes,  and  disposed  of  them.  While  he 
was  much  embarrassed  financially,  and  was  in  debt  to  plaintiff, 
he  bought  the  premiaes  in  controversy  for  the  benefit  of  hit 
children,  intending  thereby  to  repay  and  reinvest  the  prooeedi 
of  the  notes  which  McMahon  had  found  and  disposed  of.    The 
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ecmntj  eouri  dismissed  plaintiff's  bill,  and  he  thereafter  pros- 
acaied  bis  writ  of  error  to  this  court. 

Miner  and  Ferm^  for  the  plaintiff. 
SmUh  and  Seymour^  for  the  defendant. 

BissKLi.,  J.  The  only  question  is,  whether,  upon  the  facts 
disclosed  on  the  record,  the  county  court  erred  in  dismissing 
the  plaintiff's  bill. 

Upon  the  facts  stated  in  the  bill,  and  which  have  not  been 
negatived,  by  the  finding  of  the  court,  there  would  seem  to  be 
no  doubt,  that  the  plaintiff  would  be  entitled  to  the  relief 
sought.  It  is  stated,  and  not  denied,  that  the  lands,  upon 
which  the  plaintiff's  execution  was  levied,  were  purchased  by 
Constantino  McMahon,  at  a  time  when  he  was  deeply  indebted 
and  a  bankrupt;  and  that  he  procured  the  conveyance  to  be 
made  to  the  defendants,  his  miDor  children.  Were  there 
nothing  more  in  the  case,  there  could  be  no  question,  that  these 
lands  would  be  open  to  the  creditors  of  Constantino  McMahon. 
For  although  it  is  not  found  that  the  conveyance  was  so  made, 
with  the  intent  to  defraud  creditors,  and  to  keep  the  lauds  so 
conveyed  out  of  their  reach;  yet  the  legal  inference  of  fraud 
would  attach  to  the  transaction,  and  would  be  irresistible;  be- 
cause it  would  be  apparent,  that  whatever  consideration  was 
paid  for  the  land,  would  be  withdrawn  from  a  fund  to  which 
the  creditors  had  an  equitable  title,  and  which  ought  to  have 
been  applied  to  the  payment  of  their  debts.  So  far  as  their 
rights  are  concerned,  the  case  would  stand  on  the  same  ground, 
as  though  Constantine  McMahon  had  been  the  owner  of  the 
lands,  und  for  no  consideration  other  than  that  of  natural  affec- 
tion, had  conveyed  them  to  his  children.  And  it  is  too  dear  to 
admit  of  discussion,  that  such  a  conveyance  would  be  fraudulent 
and  void  as  against  creditors.  For,  in  all  cases  where  such  con- 
veyances have  been  supported,  they  have  been  sustained,  on  the 
ground  that  the  grantor  was  not  considerably  indebted,  or  at 
least  was  not  insolvent,  at  the  time  of  the  conveyance. 

In  Salmon  v.  Bennett,  1  Conn.  625  [7  Am.  Dec.  237],  which 
is  A  leading  case  in  this  state  on  this  subject,  the  rule  is  thus 
laid  down:  *'But  though  there  be  no  fraudulent  intent,  jet  if 
the  grantor  was  considerably  indebted  and  embarrassed,  at  the 
time,  and  on  the  eve  of  a  bankruptcy;  or,  if  the  value  of  the 
gift  were  unreasonable,  considering  the  condition  in  life  of  the 
grantor,  disproportioned  to  his  property,  and  leaving  a  scanty 
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provision  for  the  pa3rm6nt  of  his  debts,  then  soeh  oonyejaneo 
will  be  void  as  to  creditors." 

In  this  view  of  the  case,  then,  it  is  unquestionable  that  these 
lands  would  be  liable  to  the  creditors  of  Constantino  McMabon. 
But  inasmuch  as  the  legal  title  was  never  in  him,  it  becomes 
necessary  for  the  plaintiff  to  resort  to  a  court  of  chancery,  in 
order  to  secure  the  title,  and  thus  to  give  effect  to  the  levy  of 
his  execution. 

We  are  then  brought  to  inquire,  whether  the  facts  found  by 
the  court  below,  and  placed  upon  the  record,  although  not  in- 
volved in  the  bill  and  answer,  are  such  as  to  redeem  the  case 
from  the  operation  of  the  general  principle? 

It  appears  from  the  finding  of  a  court  below,  that  the  wife 
of  Constantino  McMahon,  and  the  mother  of  these  defendants, 
inherited  from  her  father  lands  of  greater  value  than  those  now 
in  question.  The  lands  thus  inherited  bj  her  were  sold,  and 
the  avails  vested  in  other  lands  in  her  name.  A  number  of 
convejanoes  were  subsequently  made,  and  in  all  cases,  where 
the  avails  of  the  wife's  lands  were  reinvested  in  real  estate, 
the  deeds  were  taken  to  her,  and  in  her  name.  The  last  sale 
of  her  lands  was  in  1821;  and  the  avails  of  that  sale  were  never 
invested  in  other  lands,  although  an  ineffectual  attempt  to  do 
so  was  made.  The  notes,  however,  which  were  the  fruits  of 
the  sale,  were  made  payable  to  her,  were  in  her  custody,  and 
in  a  manner  subject  to  her  control,  until  her  death,  which  took 
place  in  the  same  year.  Immediately  afterwards  the  husband 
took  possession  of  the  notes,  col}eoted  them,  and  appropriated 
the  avails  to  his  own  use. 

And  here  it  may  be  remarked,  that  these  notes,  from  the  time 
they  were  given,  were  the  absolute  property  of  Constantino 
UcMahon.  He  might  have  sued  upon,  and  recovered  them,  in 
his  own  name,  either  during  the  life  of  the  wife,  or  after  her 
decease:  Chiswold  v.  Penniman,  2  Conn.  564;  Beach  v.  Norion^ 
8  Id.  71.  And  in  appropriating  them  to  his  own  use,  in  the 
manner  he  has  done,  he  subjected  himself  to  no  accountability 
to  these  defendants,  either  at  law  or  in  chancery. 

This,  together  with  his  property,  constituted  one  entire  fund, 
upon  which  he  did  business  and  gained  a  credit.  And  in  this 
manner  he  has  gone  on  for  seven  or  eight  years,  and  until  the 
property  is  dissipated,  and  he  has  become  a  bankrupt.  Can  he 
now  make  a  settlement  on  his  children  at  the  expense  of  his 
creditors?    May  he  take  any  of  that  property  which  really  be- 
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longB  to  them,  and  vest  it  in  these  defendantfl,  on  the  ground  of 
any  sapposed  equity  in  their  favor?  . 

It  is  confidenUy  believed  that  there  is  no  case  which  goes  so 
far.  It  is  very  dear  that  the  authorities  relied  upon  do  not 
sustain  the  principle.  They  do,  indeed,  prove  that  a  settlement 
made  before  marriage,  will  not,  if  reasonable,  be  set  aside  in 
favor  of  creditors,  because  marriage  is  a  valuable  consideration, 
l^either  will  a  settlement  made  after  marriage,  where  the  con- 
sideration was  the  payment  of  money,  as  a  portion:  Drwry  v. 
Mann^  1  Atk.  95. 

And  whenever  the  husband  or  his  assignees  are  obliged  to 
resort  to  a  court  of  chancery,  in  order  to  obtain  the  wife's  por- 
tion, or  a  legacy  left  her,  that  court  will  refuse  its  aid  until  a 
suitable  provision  be  made  for  the  wife. 

But  the  case  at  bar  does  not  fall  within  either  of  the  principles 
above  stated.  The  husband  has  received  and  expended  his  wife's 
property;  and  it  is  found  that  there  was  not  even  a  post-nup- 
tial agreement,  that  he  should  make  any  settlement,  either  upon 
her  or  her  children.  It  is,  then,  the  naked  case,  where  a  hus- 
band has  received  and  expended  his  wife's  fortune;  and  upon 
the  eve  of  a  bankruptcy,  makes  a  voluntary  settlement  upon  his 
children.  Such  a  settlenfent,  we  have  seen,  is  void  against 
ereditors. 

I  would  therefore  advise  the  superior  court  that  there  is  mani- 
fest error  in  the  judgment  of  the  county  court. 

The  other  judges  were  of  the  same  opinion,  except  Pmrsus, 
J.,  who  was  absent. 

Judgment  to  be  reversed. 

This  csae  is  followed  in  BoUrford  v.  Bean,  11  Conn.  Zl^  to  the  point  tiuvfc 
where  a  debtor  takes  a  conveyance  to  his  son,  for  the  pnxpose  of  shielding 
himself  from  his  creditors,  these  latter,  after  having  invested  themselves 
with  their  debtor's  title  by  levy  at  law,  may  sabseqnently  reach  the  legsl 
title  by  proceedings  in  eqnity;  and  in  Edwardi  v.  Sheridan,  24  Id.  168; 
Demingg  v.  mUiams,  26  Id.  235;  EeeUsiaatical  Sodity  v.  Maker,  15  Id. 
5d8;  Uawley  v.  Burgess,  22  Id.  288;  Spencer  v.  Higgins,  22  Id.  528,  to  the 
point  that  choses  in  action  accroing  to  the  wife  daring  coverture,  vest  ab- 
Bolately  in  the  husband,  and  do  not,  upon  his  decease  before  their  collection, 
lapse  to  her.  In  Davenport  v.  Lacon,  17  Id.  282;  and  Bunnell  v.  Bead,  21 
Id.  582,  it  is  cited  as  one  of  other  authorities  to  show  that  equitable  estates, 
whether  equities  of  redemption  or  other,  are  subject  to  attachment  and  exe- 
cution. 

CoHVETANOES  YBOU  Fathxr  TO  SoN  YRAXJDmjESiT,  Whbn.— Where  the 
father,  being  in  embarrassed  circumstances,  purchases  lands,  and  takes  the 
eonveyances  in  the  name  of  hit  son,  the  transaction  may  be  attacked  by 
as  fraudulent:  Coleman  v.  Codbe,  18  Am.  Deo.  757.  Cases  where 
Am  Dso.  Vol.  XZVX~3S 
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oaareyukom  direetiy  between  parties,  bearing  tlie  rdatiaa  of  futiier  and 
were  oomidered  frapdolent,  axe  Beale  ▼.  Detomqf,  17  Id.  199;  Jokiutom  v. 
Hurvep,  21  Id.  426;  Carlton  y.  King,  23  Id.  49S.  The  qneetioo  as  to  when 
▼olnntary  oonTeyanoes  will  be  ooosidOTed  fraadole&t^  and  when  not,  is  tna!wl 
of  in  the  note  to  Jenkint  ▼.  Clement,  14  Am.  Deo.  608.  Other  oases  beaxing 
on  the  Uke  sabject  axe:  HvdnalY.  Wiider,  17  Id.  744;  Blakev.  Joao^  21  Id. 
630;  Waller  Y.  Armielead,  Id.  69i. 


BUDDINOTON  V.  BbADLEY. 

.  [lOGonnonooT,  aUk] 

BiTABiAX  Pkofborob  has  the  right  to  the  general  flow  of  the  water  in  ito 
natoral  mode  and  oonxae^  onlesB  this  right  has  been  limited  or  destrojad 
by  an  appropriation  and  adverse  use  thereof  by  some  other  person,  oon- 
tinned  sufficiently  long  to  create  a  right  in  the  adverse  holder. 

RiPABiAN  Pboprixtob's  Bioht  IS  KOT  Ldoixd  to  the  mode  or  quantity  of 
faii  previous  use.  Henoe  it  is  no  defense  to  an  action  for  diverting  water 
from  a  riparian  proprietor,  to  show  that  no  injury  would  have  aocrned  to 
him  if  he  had  not  changed  the  manner  or  extent  of  hia  um,  becanse,  in* 
dependent  of  any  particular  use  of  or  for  it^  he  has  the  right  to  the  flow 
of  the  water  on  his  own  land  without  diminution  or  alteration. 


Cask  for  obBtmoting  a  water-coane.  The  plainiiflb  were 
riparian  proprietors^  and  they  ahowM  that  the  def endanta,  who 
were  also  riparian  proprietors,  had  diverted  water  from  *  the 
stream,  and  thereby  rendered  the  supply  insaffldent  to  tarn  the 
wheels  of  plaintiffs'  mill.  The  defendants  claimed  that  from 
1793  to  1825  the  plaintiffs  and  their  predecessors  had  used  the 
water  in  a  particular  mode»  by  an  ancient  reservoir  and  raceway, 
and  that  had  this  mode  been  continued,  the  plaintifb  could  not 
have  been  injured  by  the  defendants'  apropriation  of  the  water; 
and  they  asked  for  an  instruction  to  the  jury,  to  the  effect  that 
the  rights  of  the  plaintiffs  must  be  confined  to  the  extent  of 
their  use  of  the  water  by  their  ancient  raceway  and  reservoir. 
This  instruction  was  refused.  Plaintiffs  obtained  a  verdict,  and 
defendants  moved  for  new  trial. 

Sherman  and  Mix,  for  the  motion. 

B.  S,  Baldwin,  contra. 

WnxxAiis,  J.  It  was  supposed  by  the  judge  who  presided 
at  the  trial  of  this  case,  that  the  same  principles  which 
decided  the  case  of  King  et  al.  v.  Tiffany  elaL,9  Oonn.  163, 
were  applicable  to,  and  decisive  of  this  case.  There  the  plaint- 
iffs, as  owners  of  the  upper  mill,  claimed  that  they  had  a 
right  to  have  the  waters  flow  over  their  land  and  from  their  mill. 
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AB  thej  had  been  accustomed  to  flow;  and  that  the  defendants, 
bj  their  dam,  had  interrupted  that  natural  and  accustomed  flow. 
The  defendants  said,  that  what  they  had  dose,  would  not  have 
injured  the  plaintifls,  if  they  had  continued  to  use  the  water  us 
they  had  foimerly  used  it;  but  by  lowering  their  hammer-wheel, 
the  injury  was  brought  upon  themselves,  and  would  not  have 
happened  but  for  that  act.  This  court,  however,  held,  that  the 
phuniiffs  had  a  right  to  have  their  water  flow  off  as  it  had  been 
aocQstonied  to  flow;  and  that,  if  the  plaintiffs  suffered  from 
such  interruption  of  the  defendants,  they  might  recover,  al* 
though  they  had  not  used  the  water  precisely  in  the  same  man- 
ner, for  fifteen  years 

In  this  case,  the  relative  situation  of  the  parties  is  reversed, 
but  the  principle  is  the  same.     The  proprietors  of  the  banks 
and  mills  below,  claim,  not  that  the  water  is  set  back  upon 
them,  bat  that  it  is  kept  back  from  them,  and  not  suffered  to 
flow  as  formerly.    The  defendants  say,  true;  but  if  you  had  not 
altered  your  race-way,  or  taken  away  your  reservoir,  this  would 
not  have  hurt  you  [if  you  had  not  lowered  your  hammer^wheel, 
it  would  not  have  hurt  you].    If  the  alterations  made,  in  that 
case,  by  the  plaintiffs,  did  not  justify  the  defendants,  neither 
ean  the  alterations  made  by  the  plaintiffs,  justify  the  defendants. 
The  obstmction  of  the  natural  course  of  a  stream  is  always 
done  at  the  risk  of  being  answerable  in  damages  to  him  who 
sustains  a  loss  therel^.    The  inquiries,  then,  are,  has  the  de- 
fendant obstructed  the  natural  flow  of  the  water;  and  have  the^ 
pU|if^«:^4rn  sustained  an  injury  thereby  ?    The  defendant,  indeed,, 
may  protect  himself  in  the  obstruction,  by  an  enjoyment  for 
a  certain  time;  but  without  that  he  can  have  no  defense.    Such 
were  the  principles  recently  adopted  by  the  court;  and  they 
still  seem  to  me  decisive  of  this  case.     The  only  distinction 
that  exists  between  that  case  and  this,  is,  that  by  the  report  of 
that  case,  it  does  not  appear  that  the  plaintiffs  altered  the  flow- 
ing of  the  water  at  all,  as  they  have  done  in  this.     It  was  ap» 
parent,  that  by  lowering  their  hammer-wheel,  they  changed 
their  use  of  the  water:  they  passed  it  in  a  different  manner 
bom  what  they  had  been  accustomed  to  do.     Of  course,  their 
daim  was  not  founded  upon  their  enjoyment  of  it,  in  any  par- 
ticular manner.     The  argument  for  the  defendants  was  there, 
as  well  as  here,  that  the  plaintiffs  had  a  right  to  enjoy  the  water 
as  they  had  done  for  a  period  of  thirty  years;  and  if  the  de- 
fendants could  use  the  water  profitably  to  themselves,  without 
injury  to  the  plaintifiis'  wheel,  as  it  then  stood,  they  had  the 
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right  so  to  do.  That  is  the  precise  argument  here.  There,  too, 
the  piainti£B3  claimed,  as  here,  that  they  had  a  right  to  have  the 
water  flow  as  it  had  been  used  to  flow  upon  their  own  site. 
The  court  also  held  here,  as  they  did  there,  that  the  plaintiflh, 
by  the  use  they  had  made  of  the  water,  lost  none  of  their  na^ 
ural  rights. 

It  seems  to  me  that  the  argument  for  the  defendant  confounds 
the  natural  rights  of  the  riparian  proprietor  with  the  acquired 
right  of  the  person  who  has  enjoyed  the  water  in  a  particular 
manner  for  a  certain  time — ^fifteen  years  in  this  state,  twenty  in 
England.  The  latter  acquires  a  right,  by  continued  enjoyment, 
the  extent  of  which  is  measured  by  the  extent  of  the  enjoyment. 
But  the  riparian  proprietor  has  annexed  to  his  lands  the  general 
flow  of  the  stream,  so  far  as  it  has  not  been  actually  acquired, 
by  some  prior  and  legally  operative  appropriation.  Per  Story, 
J.,  in  Tyler  et  al.  v.  WUkimsan  el  al.,  4  Mason,  403.  And  such 
proprietor  has  naturally  an  equal  right  to  the  use  of  the  water 
which  flows  in  the  stream  adjacent  to  his  land,  as  it  was  wont 
to  flow,  without  diminution  or  alteration:  3  Kent  Com.  439 
(2d  ed.)  And  in  Shury  v.  Piggot,  3  Bulst.  339,  WhiUock,  J., 
says,  that  a  water-course  begins  ex  jure  nalurcB,  and  having 
taken  a  course  naturally,  it  can  not  be  diverted.  And  Hale,  C. 
J.,  says,  in  Oox  v.  MaUhews,  1  Vent.  237,  that  '* if  a  man  has  a 
water-course  running  through  his  ground,  and  erects  a  mill 
upon  it,  he  may  bring  his  action  for  diverting  the  stream,  and 
not  say  anHguum  molendinum ;  and  upon  the  evidence  it  will 
appear  whether  the  defendant  had  ground  through  which  the 
stream  runs  before  the  plaintifEs*,  and  that  he  used  to  turn 
the  stream  as  he  saw  cause;  for  otherwise  he  can  not  jus- 
tify it,  though  the  mill  be  newly  erected."  And  Stozy,  J.,  in 
the  ease  before  cited,  says:  "  In  their  character  of  mill-owners 
they  have  no  title  to  the  flow  of  the  stream  beyond  the  water 
actually  and  legally  appropriated  to  the  mills;  but  in  their  char- 
acter of  riparian  proprietors  they  have  annexed  to  their  lands 
the  general  flow  of  the  river,  so  far  as  it  has  not  been  already 
acquired  by  some  prior  and  legally  operative  appropriation:"  4 
Mason,  403. 

In  this  case  the  plaintiffs  have  a  right  to  have  the  water  come 
to  them  in  its  natural  and  accustomed  course,  not  by  their  arti- 
ficial channel,  or  into  their  artificial  reservoir,  but  to  flow  within 
its  banks  through  their  lands,  as  it  was  wont  to  flow.  This 
right  they  claim,  not  as  mill-owners,  but  as  riparian  proprietors. 
The  defendant  objects,  that  the  plaintiffs  have  not  used  the 
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water  ia  the  same  manner  aa  they  now  use  it.  The  answer  to 
that  is,  that  the  plaintiffs'  right  to  the  water  does  not  depend 
npon  their  use  of  it,  or  their  prior  occupancy,  but  upon  their 
natural  rig^ht  to  have  it;  flow  as  it  has  been  accustomed  to  flow. 
Their  damages  may  depend  upon  their  application  of  it:  not, 
however,  upon  their  general  past  application,  but  upon  their 
application  when  it  was  interrupted.  On  the  contrary,  as  the 
defendants  claim  to  interrupt  the  natural  flow  of  the  water, 
they  mast  show  a  use  for  fifteen  years  or  more  to  justify  then 
in  their  claim. 

Thns  in  Bealey  t.  Shaw  et  al  ,  6  East,  208,  216,  the  suit  was 
brought  in  1799.     The  plaintiff's  works  were  erected  in  1787. 
The  defendants'  works  were  ancient;  but  the  particular  cause 
of  damage  existed  only  since  1791;  and  yet  the  plaintiff  recov- 
ered.    And  Lord  Ellenborough  says:    ''Independent  of   any 
particular  enjoyment  used  to  be  had  by  another,  every  man  has 
a  right  to  the  advantage  of  a  flow  of  water  in  his  own  land, 
without  diminution  or  alteration."  And  Grose,  J.,  says:    ''The 
plaintiff  had  a  right  to  all  the  water  flowing  over  his  own  estate, 
subject  only  to  the  easement  the  defendants  might  have  "  ac- 
quired.    And  in  a  recent  case,  that  of  Mason  v.  Hill  etal,,S 
Bam.  &  Adol.  304  (23  Serg.  &  Lowb.  76),  the  plaintiff  and  de- 
fendants having  lands  contiguous,  the  defendants  being  above, 
in  1818,  the  defendants,  by  a  weir  or  dam,  diverted  the  water 
from  its  natural  course.     About  ten  years  after,  the  plaintiff 
made  a  channel  in  his  own  land,  contiguous  to  the  stream,  for 
some  manufacturing  purposes  not  previously  carried  on  there. 
Lord  Tenterden  cited,  with  approbation,  Wrijhi  v.  Howard^  1 
Sim.  &  Stu.  190,  and  added:    "We  are  all  of  opinion  that  the 
defendants  did  not  acquire  a   right,  by  their  appropriation, 
against  the  use  which  the  plaintiff  afterwards  sought  to  make 
of  the  water." 

Unless,  then,  there  be  a  difference  between  the  diverting  of 
water  and  the  obstructing  of  it,  I  can  see  no  difference  between 
those  cases  and  this. 

What  degree  of  obstruction,  where  there  is  no  malice,  shall 
be  the  foundation  of  an  action,  must  always  be  a  question  for 
the  sound  discretion  of  the  triers.  That  question  was  ex- 
plicitly submitted  to  the  jary,  and  they  have  found  the  injury 
to  the  plaintiffs.  It  seems,  therefore,  to  me,  that  there  is  no 
ground  for  a  new  trial. 

The  other  judges  were  of  the  same  opinion,  except  Peters, 
J.,  who  was  absent. 
New  trial  not  to  be  ^^ranted. 
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The  prindpal  ease  is  cited  as  aathcrity  that  an  uunoleBted  ose  and  appco- 
priation  of  water  for  fifteen  years,  for  the  purpose  of  working  m  mill,  will 
give  a  prescriptiTe  ri^t  to  the  extent  of  the  use,  in  the  ease  of  Tudter  ▼. 
JeweU,  11  Conn.  818.  Bat  that,  if  snch  prescriptive  right  does  not  exist, 
the  riparian  proprietor  has  the  right  to  he  protected  in  an  enjoyment  of 
the  water  in  its  accustomed  flow:  Tucker  v.  JeweU,  Id.  32i;  Joknmm  ▼. 
Lewis,  13  Id.  308.  And  in  Coe  ▼.  Maw^faeturiikg  Co.,  35  Id.  177,  to  the 
effect  that  the  time  of  use  requisite  to  acquire  an  easement  is  measured  by 
the  lapse  of  time  that  will  give  title  to  laud  under  the  statute  of  limitation. 
The  record  in  Buddington  v.  Bradley  was  introduced  in  evidence  in  the  later 
case  of  Parker  v.  HotchkisB,  25  Conn.  29,  to  prove  the  faot  alleged  in  the 
declaration  in  the  former  suit,  that  at  the  time  the  in juiy  therein  oomplained 
of  was  committed,  the  plaintiflb  and  their  predecessors  had  been  in  Uwfol 
possession  of  the  mill  and  privilege  for  thirty-eight  years  or  more;  but  it  was 
held  no  proof  of  such  fact,  upon  the  ground  that,  as  in  Buddmgton  ▼.  BraMejf, 
it  was  unnecessary  for  the  plaintifis  to  do  more  than  to  show  a  lawful  posses 
aiou  at  the  time  of  the  injury  complained  of,  the  reoord  could  be  evidence  of 
no  more  than  of  that  fact. 

A  RiPABiAK  Pbopbistob  is  entitled  to  the  unintermpted  flow  of  water  in 
streams  on  his  land:  Caalter  v.  JffmUer,  15  Am.  Dec.  726;  Sodeiy  v.  Morris 
Canal  Co.,  21  Id.  41.  And  he  may  recover  for  an  unlawful  diversion, 
though  it  works  him  no  damage:  Blanckard  v.  Baker,  23  Id.  50i.  The  rule 
may  be  otherwise  in  Vennont:  MarUn  v.  Bigdow,  16  Id.  696w  The  subject 
of  water  rights  is  treated  of  in  the  note  to  the  case  of  Qardmer  r.  Hieitbmr^j^ 
7Id.  526;  see,  also,  SMdder  v.  Todd.  13 Id.  649;  Campbea  r.SmUh.  Uld. 
400;  Cook  v.  HuU,  15  Id.  20a 
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[10  ComncnouT,  S48.] 
Whbbb  thb  EQUimes  abb  Equal  the  legal  title  prevaila. 
Thb  Mobtqaobb  Holds  thb  Lboal  Titlb,  and,  in  ejectmsnl^  may  rsoovsr 

possession  of  the  mortgagor. 
Afibb  Condition  Bbokbn,  the  mortgagor's  estate  Is  forfeited  at  law,  and  lis 

must  resort  to  equity  for  relief. 
Mobtoagob  must  do  Equttt  before  he  can  sostain  a  bill  to  redeem.    Hs 

must  therefore  pay  collateral  debts  owing  to  the  mortgagee,  though  not 

included  in  the  mortgage. 

'WOBD  *'  HbIBS  "  NOT  NbCBSBABT  TO  ObXATB  AH  ESTAIB  IN  FkI  INTbOBTBB, 

when  snch  an  estate  is  clearly  essential  to  the  puipoees  of  the  trosL 
Ohancebt  will  Cobbbct  a  Mistakb  in  a  Dbed,  by  which  words  of  limita- 
tion were  accidentaUy  omitted. 
AasiONKB  FOB  Benefit  of  Cbbditobs  of  Whom  Hb  is  Onb  is  not  a  mere  vol- 
unteer; but  is  entitled,  as  a  bona  fide  purchaser,  to  the  aid  of  equity  to  cor- 
rect a  deed,  as  against  an  attaching  creditor  having  notice  of  the  fadiL 

Bill  to  redeem.  Ira  Merwin,  in  1831,  mortgaged  the  prem- 
1868  to  Isaao  TowDsend  to  secure  a  note  for  three  hundred  and 
fifty  dollars,  payable  to  the  latter  November  19, 1833.  In  Mo- 
▼ember,  1832,  the  mortgagee  transferred  this  note,  and  conveyed 


tt 
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the  pxemiseB  to  the  defendant  Thompson.  On  Maj  10, 1832, 
If enrin,  being  indebted  to  the  defendant  and  others  in  large 
same  of  money,  agreed  to  oonvey  the  premises  in  controversy 
to  the  defendant  in  fee,  in  tmst  to  sell,  and  with  the  proceeds 
to  pay  the  creditors  pro  rata.  A  oonveyanoe  was  accordingly 
made  by  Merwin  to  defendant,  bat,  by  mistake  of  the  scriveDer, 
the  words  of  inheritance  were  omitted.  Subsequently,  on  the 
same  day,  the  plaintifib  attached  the  property.  They  afterwards 
obtained  judgments,  and  had  their  executions  levied.  They  also 
tendered  defendant  three  hundred  and  ninety-six  dollars  in 
payment  of  the  principal  and  interest  on  the  mortgage  note, 
which  he  refused  to  receive.  Their  bill  to  redeem  was  dis- 
missed.    The  other  material  facts  appear  in  the  opinion. 

BUchoock  and  Sedey^  for  the  plaintiffs. 

B.  S.  Baldwin  and  W.  B.  Bristol,  for  the  defendant. 

BissEix,  J.  The  plaintiflfs  in  error  preferred  their  bill  to  the 
superior  court,  praying  to  redeem  the  premises  in  question,  upon 
imyment  of  the  sum  due  on  Townsend's  mortgage;  and  the 
question  is,  whether,  upon  the  facta  disclosed  in  the  bill  and 
answer,  they  are  entitled  to  the  relief  sought. 

It  is  adnutted,  on  the  face  of  the  bill,  that  the  strict  legal 
title  is  in  the  defendant;  aod  that  the  only  relief  of  the  plaintiffs 
IB  in  equity.  At  law,  they  have  no  remedy.  Now,  there  is  no 
more  familiar  principle,  than  that  the  plaintiffs  are  bound  to 
bhow  an  equity  superior  to  that  of  the  defendant,  before  they 
can  successfully  claim  the  interposition  of  a  court  of  chancery. 
If  their  equity  be  inferior,  or  equal  only  to  his,  a  court  of 
equity  will  leave  the  parties  where  it  finds  them;  and  the  legal 
title  must  prevail. 

An  effort  was,  indeed,  made  at  the  bar,  to  meet  this  view  of 
the  case,  by  assuming  the  position  that,  in  the  view  of  a  court 
of  chancery,  the  equity  of  redemption  in  mortgaged  premises, 
is  the  fee.  It  is  said,  that  this  has  ever  been  considered  as 
an  estate  in  the  land;  that  it  may  be  devised,  granted,  levied 
upon,  and  set  off  on  execution;  that  the  wife  of  the  mortgagee 
18  ejtitled  to  dower;  that  the  husband  may  be  tenant  by  the 
curtesy;  that  the  mortgagor  in  possession  may  acquire  a  settle- 
ment; that  he  ipay  maintain  trespass  against  his  mortgagee, 
and  may  take  the  emblements,  without  being  liable  to  account; 
and  that  the  mortgagee  has  only  a  chattel  interest — ^a  mere 
pledge  for  the  payment  of  his  debt. 

All  this  is  very  familiar  doctrine.    Yet,  still,  it  is  true,  that 
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upon  the  ezeoation  of  the  mortgage  deed»  the  legal  title  Teste 
in  the  mortgagee,  subject  to  be  defeated  only  on  p^ormanoe  of 
the  condition;  and  that  he  may  bring  ejectment  and  oust  the 
mortgagor  of  possession,  even  before  the  expiration  of  the  law 
day:  4  Kent  Com.  148;  Eochwdl  v.  Bradley,  2  Conn.  1;  Wake^ 
fnan  v.  Banks,  2  Id.  445;  Birch  v.  Wright,  1  T.  B.  378;  Erskine 
Ihumsend,  2  Mass.  493  [3  Am.  Dec.  71];  2  Swift  Dig.  169. 

And  it  is  equally  true,  that  after  condition  broken,  the  estate 
of  the  mortgagor  is  forfeited  at  law;  and  his  only  relief  is  in 
equity:  2  Swift  Dig.  164, 169»  178.  And  whenever  he  brings  a 
bill  to  redeem,  the  rule  that  he  who  seeks  equity  must  first  do 
equity,  will  be  applied.  And  hence  it  is,  that  if  the  mortgagor 
owe  a  collateral  debt  to  the  mortgagee,  he  will  not  be  entitled 
to  redeem,  without  paying  such  debt,  as  well  as  that  secured  by 
the  mortgage:  Scripture  v.  Johnson,  3  Conn.  211;  1  Madd.  424; 
2  Swift  Dig.  186.  We  are  therefore  to  inquire  what  is  equitable 
between  these  parties;  and  whether,  upon  any  principle,  the 
plaintiffs  are  entitled  to  redeem  on  payment  of  the  amount  due  on 
Townsend's  mortgage.  Their  claims  to  do  so  have  been  urged 
on  the  following  grounds: 

1.  That  the  first  deed  from  Merwin  to  the  defendant,  not 
containing  any  words  of  inheritance,  conveyed  only  a  life  estate; 
the  construction  of  the  deed  being  the  same  in  a  court  of  chanceiy 
as  in  a  court  of  law. 

2.  That  although  it  is  found  that  it  was  the  intention  to  con* 
vey  a  fee,  and  the  words  of  inheritance  were  omitted  through 
mistake;  yet,  under  the  circumstances  of  this  case,  a  court  oi 
chancery  will  not  correct  the  mistake. 

3.  That  nothing  passed  to  the  defendant,  in  virtue  of  the 
necond  deed,  it  not  having  been  recorded  on  the  records  of  the 
court  of  probate. 

1.  The  inquiiy  arises,  what  estate  did  the  defendant  take  in 
equity  under  the  first  deed? 

And  here  it  is  to  be  remarked,  that  this  is  a  deed  in  trust,  for 
the  benefit  of  the  creditors  of  the  grantor;  and  looking  only 
upon  the  face  of  the  deed,  the  intention  of  the  parties  is  most 
manifest.  It  was,  unquestionably,  their  intention  that  the  fee 
should  be  conveyed.  For,  although  the  word  heirs  is  omitted^ 
yet  the  deed  contains  words  of  perpetnify,  which,  in  a  devise, 
would  carry  the  fee. 

The  conveyance  is  to  Thompson,  his  administrators  and  as- 
signs, forever.    He  is  empowered  to  sell,.    The  trusts  aie  do- 
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elared;  and  are,  obviously,  such  as  to  require  that  a  fee  ahould 
ptt88  in  order  to  their  ezeoation. 

Now,  it  is  certainly  well  settled,  that  no  particular  form  of 
words  is  required  in  the  creation  of  a  trust.  Courts  of  equity 
regard  the  intent,  and  will  so  construe  the  instrument  as  to  cany 
thai  into  effect:  2  Fonbl.  Eq.  36;  3  Yes.  jun.  9;  4  Kent  Com. 


And  wherever  an  estate  in  fee  is  required,  in  order  to  satisfy 
the  purposes  of  the  trust,  such  an  estate  will  pass  without  the 
word  heirs.  This  principle  is  fully  asserted  by  Kent,  C.  J.,in 
giving  the  opinion  of  the  court,  in  the  case  of  Fiah^  v.  Fields^ 
10  Johns.  495.  He  says:  *'A  trust  is  merely  what  a  use  was, 
before  the  statute  of  uses.  It  is  an  interest  resting  in  conscience 
and  equity,  and  the  same  rules  apply  to  trusts  in  chancery  now 
which  were  formerly  applied  to  uses.  And  in  exercising  its 
jurisdiction  over  executory  trusts,  the  court  of  chancery  is  not 
bound  by  the  technical  rules  of  law,  but  takes  a  wider  range  in 
favor  of  the  intent  of  the  party.''  And  again,  in  his  Coniment- 
azies,  the  same  learned  jurist  remarks:  ''An  assignment  or  con- 
yeyance  of  an  interest  in  trust,  will  carry  a  fee  without  words  of 
limitation,  where  the  intent  ia  manifest:"  4  Kent  Com.  298. 

In  Bagshaw  v.  Spencer,  2  Atk.  577,  which  was  the  case  of  a 
devise  in  trust.  Lord  Hardwioke  says:  ''The  devise  to  sell 
would  have  carried  the  fee,  if  the  word  heirs  had  not  been  men- 
tioned." And  he  further  says,  in  VtUierB  v.  ViUiers,  Id.  72: 
**  If  land  be  given  to  a  man  without  the  word  heirs,  and  a  trust 
be  declared  of  that  estate,  and  it  can  be  satisfied  by  no  other 
way,  but  by  the  cedui  que  trust's  taking  an  inheritance,  it  has 
been  construed  that  a  fee  passes  to  him  even  without  the  word 
heirs."  See,  also,  Shaw  v.  Wright,  1  Eq.  Cas.  Abr.  176;  Gibson 
V.  Monl/ort,  1  Yes.  486;  Oates  d.  Markham  v.  Coohs,  3  Burr. 
1684,  1686;  1  Cru.  Dig.  307. 

It  was,  however,  said  at  the  bar,  that  the  cases  relied  upon 
aroee  under  wills;  and  that  the  rule  of  construction  there 
adopted  is  not  applicable  to  the  case  of  a  deed.  Can  it  make 
any  possible  difference,  in  point  of  principle,  whether  the  trusts 
be  declared  by  a  deed  or  a  will  ?  I  have  been  unable  to  find 
an  intimation  of  such  a  distinction  in  any  book  of  authority. 
The  language  of  Chancellor  Kent,  already  cited,  strongly  im- 
plies the  oontrazy.  "An  assignment  or  conveyance  will  carry 
the  fee,"  etc.  See,  also,  1  Cru.  Dig.  307.  Besides,  it  will  be 
borne  in  mind,  that  the  case  of  Fisher  v.  Fields,  already  cited, 
and  also  the  case  of  Higinboiham  v.  Burnet  et  aL,  5  Jolma  Ch. 


394  Chambkrlatn  v.  Thoxfson.  [Conn. 

184,  186,  and  in  both  of  whioh  the  doctrine  is  fully  reoogniased, 
arose  under  deeds;  and  in  the  last  case,  a  l^gal  oonyeyancse  was 
decreed.     See  also  Wadswarfh  v.  Wendell,  5  Johns.  Oh.  234. 

In  view,  then,  of  these  authorities,  it  may  well  beqaestioued, 
whether  this  first  position,  and  upon  which  the  plaintiflb'  entire 
case  rests,  has  been  sustained. 

But  admitting  it  to  be  so,  the  case  finds  that  it  was  the  in- 
tention of  Uerwin  to  convey  a  fee;  that  such  was  the  agree 
ment  between  the  parties;  and  that  the  omission  of  worda  of 
limitation  was  entirely  accidental,  and  owing  to  the  mistake  of 
the  scrivener  who  drew  the  deed.  It  is  f urjbher  found  that  the 
plaintiffs  in  error  had  actual  notice  of  these  &ots  previous  to 
the  levy  of  their  attachments.  Upon  this  state  of  facts,  the 
question  arises: 

2.  Whether  a  court  of  chancery  will  correct  this  mistake  t 

That  it  is  not  only  in  the  power,  but  that  it  is  the  peooliar 
province  of  a  court  of  chancery,  to  correct  mistakes  in  a  deed,  and 
mistakes  of  this  character  too,  is  too  well  settled  to  admit  of  a 
question,  or  to  require  that  authorities  should  be  cited  in  pioaL 
It  has  not,  indeed,  been  denied  in  the  argument.  Is  there 
anything  in  the  character  in  which  the  parties  stand  before  the 
court,  that  should  prevent  the  exercise  of  this  very  ordinary 
jurisdiction  of  a  court  of  chancery? 

It  is  contended  that  there  is.  And  first,  it  is  said  that  the 
deed  to  the  defendant  is  without  consideration;  that  he  is  a 
mere  volunteer;  and  therefore  not  entitled  to  have  the  mia^Va 
corrected  in  his  favor. 

Unless  the  case  of  Sufift  v.  Thampeon,  9  Conn.  69  (21  Am. 
Dec.  718],  is  to  be  overruled,  it  certainly  puts  at  rest  this  claim 
of  the  plaintiffs.  Not  only  is  the  doctrine  asserted  by  the 
learned  judge,  who  pronounced  the  opinion  in  that  case,  but  it 
\vus  expressly  decided  that  grantees,  standing  in  the  condition 
of  this  defendant,  were  both  bona  fide  purchasers  and  creditors. 
I  will  only  remark  further  that  the  case  at  bar  is  stronger  than 
the  case  of  Swift  v.  Thompson;  for  it  is  found  that  the  defend- 
ant was  a  creditor  of  Merwin,  and  the  object  of  the  conveyance 
was,  to  satisfy  his  debt  in  common  with  others. 

Suppose,  then,  that  Merwin  was  before  this  court  seeking  to 
enforce  the  claim,  which  is  urged  by  these  plainti£b:  could  he 
be  heard  ?  This  has  not  been  pretended.  But  there  being  no 
claim  that  this  conveyance  was  fraudulent,  and  the  plain tiflb 
having  levied  their  attachment  with  full  notice  of  all  the  facts; 
are  they  in  a  better  condition  ?    Do  they  not  stand  in  his  place  ? 
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And  can  they  enforce  a  demand  which  he  ooold  not  hare  en- 
forced? Had  they  taken  a  conyeyanoe  from  Merwin,  with 
ootice  of  all  the  facte  discloeed  in  the  answer,  where  would 
hare  been  their  equity  ?  Where  their  claims  for  the  interposition 
of  a  coari  of  chanceiy,  in  their  favor  ?    But  it  is  said. 

Secondly,  that  they  are  attaching  creditors;  and  therefore 
this  deed  is  not  to  be  reformed  as  against  them. 

It  is  said  there  is  a  distinction  between  the  case  of  a  mort- 
gagee, with  notice  of  a  prior  defective  conveyance,  and  that  of 
an  attaching  creditor,  with  like  notice. 

I  confess  I  am  unable  to  see  on  what  giound  this  distinc- 
tion rests.  I  know  it  was  taken  and  urged  upon  us  in  the  case  of 
Carter  Y.  Champion^  8  Conn.  559.  But  the  doctrine  did  not,  even 
impliedly,  receive  the  sanction  of  this  court;  and  in  the  case  of 
Priesl  V.  Bice,  1  Pick.  164  [11  Am.  Dec.  156],  it  was  decided 
that  a  creditor,  knowing  of  a  conveyance  of  land  made  by  his 
debtor,  for  a  valuable  consideration,  which  is  not  registered, 
csn  not,  by  an  attachment  and  levy  upon  the  land,  obtain  a 
title  against  the  grantee. 

The  same  principle  was  decided  in  Famsujorth  v.  Childs^  4 
HasB.  641  (3  Am.  Deo.  249];  in  Davis  v.  Blunt,  6  Id.  487  [4 
Am.  Dec.  168];  and  in  PretooU  t.  Heard,  10  Id.  60.  In  the 
last  case,  Sewall,  C.  J.,  remarks,  that  the  case  of  an  attachment 
or  execution  is  put  upon  the  same  footing  as  second  purchasers; 
«Dd  thai  the  resson  is  the  same  in  both  cases. 

It  is  true  that  in  all  these  cases,  the  deeds  were  valid,  and  passed 
the  legal  title;  but  they  were  unrecorded,  and  therefore  ineffec- 
tosl  against  a  subsequent  attaching  creditor,  without  notice.  I 
will  not  say  that  it  is  iu  the  power  of  a  court  of  luw  to  give 
validity  to  a  conyeyance  defectively  executed,  or  that  in  the 
■eramble  among  creditors  such  a  conveyance  must  not  give 
place  to  an  attachment  levied  according  to  law;  although  there 
may  have  been  notice.  But  where  a  creditor  levies  his  attach- 
luent,  with  notice  that  there  is  a  prior  conveyance  to  a  bona  fide 
parchaser,  which,  although  defective,  iu  equity  conveys  the  fee, 
and  is  obliged  to  come  into  a  court  of  chancery  to  give  efficacy 
to  his  own  levy,  I  have  yet  to  learn  that  he  is  to  stand  on  any 
better  ground  than  a  purchaser  with  notice;  or  that  the  great 
and  fundamental  principles  of  equity  are  to  be  set  aside  in  his 
favor,  because  he  comes  in  the  character  of  an  attaching  creditor. 
This  view  of  the  case  renders  it  unnecessary  to  determine  the 
dbet  of  the  second  deed. 
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I  am  of  opixiioii  that  these  is  nothing  ezxoneoiu  in  the  decree 
of  the  superior  court. 

The  other  judges  were  of  the  same  opinion,  except  Peters,  J., 
who  was  absent. 
Decree  affirmed 


The  principal  case  is  followed  as  to  the  posituma  that  a  miwtake  in  the 
draft  or  execution  of  »  deed  vmj  be  xeetified  in  equity,  in  ffoitMrd  v.  Bmrr^ 
17  Conn.  559;  Wooden  v.  Hamland.  18  Id  107;  and  that  the  doctrine  m^ 
plies  to  deeds  of  assignment  by  insolvent  debtors,  in  WhUahtr  v.  OavU,  18 
Id.  531.  It  is  cited  as  authority  to  the  effect  that  a  conveyance  fraadnlent 
and  void  as  against  an  attaching  creditor,  will  also  be  invalid  as  to  the  trustee 
representing  him,  in  ShipTHon  v.  .£tna  Iiu,  Co,,  29  Id.  254;  and  to  the  efieoi 
that  a  mortgagor  seeking  to  redeem,  may  be  required,  before  beiog  allowed 
so  to  do,  to  pay  other  debts  than  that  secured  by  the  mortgage,  in  Sowam  ▼• 
Sharps  RyU  Mani{faciurmg  Co,,  29  Id.  324. 

Relief  in  Equitt  against  Mistake,  when  owing  thereto  »  writing  has 
been  drawn  contrary  to  the  parties'  intent:  the  following  are  cases  treatmg 
of  this  relief:  Chapman  v.  AUen,  1  Am.  Deo.  24;  Parmmt  v.  Hoaner,  Id.  68; 
SomervilU  ▼.  Truenum,  Id.  389;  Coffer  v.  McOte,  6  Id.  610;  GiOeiipU  ▼. 
Moon,  7  Id.  559;  Smithv,  AUen,  21  Id.  33.  But  relief  is  not  usually  granted 
against  ignorance  or  mistake  of  law:  Fiaher  v.  Map,  7  Id.  559;  SU>rr€  ▼• 
Barker,  10  Id.  316,  and  note;  but  see  Lawrence  v.  Beaubien,  23  Id.  15S. 

MoBTQAOOB  Seeking  to  Redeem,  will  in  equity  be  required,  in  addition 
to  the  mortgage  debt,  to  pay  off  the  other  debtadue  by  him  tothemorl^iageet 
Leev.  Stone,  23  Id.  589. 

EQumss  Bxmo  Bqual^  the  l^gsl  title  prevails:  Jomee  ▼.  SoOkqfert  7  Id. 

708. 


Gheesebobough  t;.  Gbsen. 

[10  OouMEniaiitn,  818.] 

OwNXB  OF  THE  Uppbb  Stobt  OF  A  BuiLDiNO  is  Bot  UaUo  at  law  to  tiie 
owner  of  the  lower  stories  for  injuries  to  the  latter  from  the  want  el 
proper  repairs  to  the  roof.  If  either  party  has  any  remedy,  it  is  in  chaii* 
eery  only. 

AonoN  on  the  ease.    The  opinion  states  the  &ots. 

Ooddard  mid  Isham,  for  the  plaintifEl 

Law  and  Brainerd,  for  the  defendant. 

Daooeit,  0.  J.  The  declaration,  in  substance^  ^  tbAt  the 
plaintiff  owns  the  first  and  second  stories  of  a  brick  store, 
and  the  defendant  owns  the  third  story  and  roof.  The  do* 
fendant  has  suffered  the  roof  to  decay  and  become  lemkj  and 
ruinous,  so  that  the  lower  part  of  the  building  is  injured;  and 
for  this  neglect  of  the  defendant  this  action  is  brought.     The 
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SQperior  court,  on  a  trials  found  the  facts  alleged  true,  but  ad* 
judged  the  declaration  insufficient.  It  is  now  to  be  decided,  by 
this  court,  whether  this  action  can  be  sustained. 

There  is  no  statute,  nor  any  custom,  nor  any  adjudged  case 
in  Connecticut,  on  the  subject.  The  plaintiff  relies  upon  the 
principles  of  the  common  law  to  uphold  this  action.  He  founds 
himself,  principally,  on  a  case  in  Keilway,  98  b,  pi.  4,  where 
the  doctrine  was  laid  down  by  two  judges  of  the  court  of  king's 
bench.  In  Tenant  v.  Ooldwin,  6  Mod.  814;  S.  C,  1  Salk.  860, 
Lord  Holt  disapproTed  of  the  case  in  Keilway,  and  said  that  it 
was  not  supported  by  the  custom  of  particular  places,  and  not 
by  the  common  law.  There  was  a  writ  de  reparaiione  /acienda 
•gainst  those  of  .seyeral  joint  tenants,  or  tenants  in  common, 
who  refuse  to  join  in  necessary  repairs.  So,  if  the  house  of  A. 
be  near  that  of  B.,  and  the  former  become  so  ruinous  that  it 
endangers  the  latter,  B.  may  have  a  writ  de  domo  reparanda, 
and  compel  A.  to  repair  his  house.  I  am  not  aware  that  any 
such  writ  has  been  known  in  the  practice  of  our  courts.  Per- 
haps an  action  on  the  case  would  lie  against  any  one,  who 
should  negligently  suffer  his  building  to  decay,  and  fall  on  and 
injure  the  property  of  another,  on  the  maxim.  Sic  lUere  tuo  ut 
idisnum  non  lasdas.    That,  however,  is  not  this  case. 

Nor  can  we  say,  in  the  absence  of  statute  regulation,  or  ex- 
press decision,  that  this  doctrine  is  so  reasonable  that  an  action 
can  be  sustained.  In  large  cities,  houses  generally  consist  of 
four  or  five  stories.  The  owner  of  the  fifth  story,  upon  the 
principle  assumed  by  the  plaintiff,  is  compellable  to  furnish  a 
sufficient  roof  to  protect  the  whole  building  against  water. 
Also,  the  owner  of  each  story  is  obliged  to  secure  the  side  and 
ends,  as  the  case  may  be,  against  the  entrance  of  water  to  the 
annoyance  of  all  those  who  own  or  occupy  below.  The  owner 
of  the  lower  story  is  compellable,  also,  to  keep  the  foundation 
suitably  repaired,  to  sustain  each  of  the  other  stories,  with  their 
additional  (as  the  case  may  be)  superincumbent  weight. 

These  considerations,  and  others  easily  suggested,  would  lead 
to  the  conclusion,  that  a  remedy,  in  such  case,  caa  be  furnished, 
only  by  a  court  of  chancery.  The  principles  adopted  by  Chan- 
cellor Kent,  in  Campbell  v.  Mesier  el  cd.,  4  Johns.  Gh.  885  [8  Am. 
Dec  570],  countenance  this  idea.  The  case  of  Loring  y.  Bacon^ 
4  Mass.  575,  was  pressed  by  the  counsel  for  the  plaintiff. 
There  it  was  decided  that  the  owner  of  the  upper  stoxy  could 
not  recover  in  assumpsit  against  the  owner  of  the  lower  floor 
and  cellar,  for  necessary  repairs  to  the  roof.    Chief  Justice 
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Parsons  speaks  of  the  ease  in  Keilwaj^  without  dedding  on  ite 
authority.  He  does  not  decide  the  plaintiff  to  be  without  rem- 
edy:  he  says  trulj,  he  has  no  legal  ground  for  reooveiy.  It  will 
be  borne  in  mind  that  there  was  then  [1806]  no  court  of  chnn- 
ceiy  in  Massachusetts. 

On  the  whole,  I  incline  to  adopt,  as  the  result  of  my  de- 
liberations, the  opinion,  that  in  a  court  of  chanceiy  only  can 
the  plaintiff  have  adequate  remedy;  and  that  theie  is,  theiefoira^ 
DO  error  in  the  judgment  complamed  of. 

The  other  judges  were  of  the  same  opinion,  ezeepfc 
J.,  who  was  absent. 

Judgment  affirmed* 
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TahiOW  v.  Jaqubtt. 

tos  Wn>  HsABS  A  Slandkb  mat  Bxpiat  it,  if  he  cUmi  m  in  Um  nint 

wwdfl,  and  gms  his  anthor  at  the  aame  time. 
Onoft  8L4in>SB8  hot  Puadxd,  but  Givxn  nr  Evwekom  nr  Aoobatatiok, 

to  ahow  malice,  may  be  justified  without  pleading  as  to  them. 
BzBKPLABT  Damaoss  m*y  be  awarded  in  sUnder. 
DifsmiABT  cr  Slahdib  can  kot  Plead  the  Omkerai*  Imam  and  also  mat* 

tefs  amoonting  to  the  general  ime. 

Blaxdxb.  Declaratioii  contained  oounts  setting  forth  three 
different  imputations  of  theft,  ntiered  by  the  defendant  against 
the  plaintiff,  in  the  presenoe  of  seyeral  persons.  Pleas,  the 
general  issae;  that  defendant  merely  repeated  words  used  by 
others,  and  gave  his  authors  at  the  time;  that  the  words  were  used 
in  connection  with  explanations  showing  that  defendant  meant 
to  charge  plaintiff  with  trespass  only.  Issue  on  first  plea;  rep- 
lication as  to  the  second,  and  demurrer  to  the  third.  The 
plaintiff  proved  the  speaking  of  the  words,  and  also  gave  in 
evidence  other  words  used  by  the  defendant,  charging  the 
plaintiff  with  having  stolen  a  bolt  of  cloth. 

Bayard,  Boffen,  and  Bead^jun,^  for  the  plaintiff. 

Wales  and  Boofh,  conira. 

By  Coubt.  The  matter  in  relation  to  the  doth  does  not 
amount  to  a  charge  of  larceny.  The  witness  proves  the  charge 
to  have  been  that  Tatlow  found  the  goods  along  the  road  and 
secreted  them.  The  proof  on  this  subject  comes  on  the  de- 
fendant by  surprise.     Not  being  laid  in  the  declaration,  he  had 
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no  opportunity  of  jusfcif  jing,  nor  of  pleading  that  he  merelj 
repeated  words  spoken  by  another;  and  as  they  are  now  given 
in  evidence  to  aggravate  the  damages  by  showing  malice,  the 
defendant  may  rebut  the  imputation  of  malice  by  proof  either 
of  the  truth  of  the  words,  or  of  the  innocent  manner  of  hie 
speaking  them,  as  that  he  repeated  what  he  heard  from  another, 
and  gave  his  authority. 

Where  a  man  hears  a  slander  he  may  repeat  it  if  he  does 
so  in  the  same  words,  and  gives  his  author  at  the  time:  2  Stark. 
875,  879.    This  is  the  settled  rule  of  law,  whether  reasonable 
or  not,  and  we  do  not  here  pretend  to  defend  its  reasonable- 
ness;  but  it  is  for  the  jury  to  say  whether  Jaquett  gave  the 
Shiverys  as  his  authors  on  all  occasions  when  he  repeated  and 
gave  circulation  to  the  slanderous  charges  laid  in  the  declara- 
tion; and  whether  he  confined  himself  on  all  such  occasions 
precisely  to  what  he  had  heard  from  them.    It  ia  not  enough 
that  others  told  facts  or  circumstances  to  Jaquett  from  which 
he  might  infer  larceny;  he  must  prove  that  another  told  him 
the  same  thing  which  he  has  repeated.    It  ia  not  now  denied 
that  the  words  were  spoken;  and  if  the  plea  of  justification  has 
failed,  as  in  our  opinion  it  has,  the  plaintiff  is  entitled  to  re- 
cover.   If  he  has  really  been  injured  in  his  reputation  or  char- 
acter by  these  slanders;  or  the  defendant  circulated  them 
maliciously  and  wantonly,  for  the  purpose  of  so  injuring  him, 
the  jury  are  at  liberty  to  give  exemplary  damages  for  the  sake 
of  public  example  and  warning  to  others. 

The  plaintiff  had  a  verdict  for  six  hundred  and  aevonly  dol- 
lars. 

The  demurrer  to  the  third  plea  was  sustained. 


RxposTS  AS  JusnnoATioir  dt  Slaitdkr. — So  hr  as  this  eue  deeides  that 
the  defendant  in  an  action  of  slander  may  give  in  jnatifieatm  tbaft  the  wotda 
are  matter  of  report,  it  ia  connter  to  the  weight  of  aathority:  AldermoM  ▼. 
French,  11  Am.  I>eo.  114  and  note;  Calloway  v.  MiddUton,  12  Id.  409;  An- 
thony Y.  Stephens,  13  Id.  497  and  note;  Oilman  v.  Lowell,  24  Id.  99.  In 
regard  to  the  admiaaibility  of  reports  to  mitigate  damagea,  there  ia  oonaid- 
erable  variance  among  the  caaes,  as  will  appear  from  the  note  to  Amtkomy  ▼. 
Stephens,  supra. 
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Bexbou)  V.  Dodd's  Adh'b. 

[1  HAMMgroiT,  401.] 

Am  IwnaajocmcxT  Bscrbs  on  a  Bill  tob  an  Aouuuntjlho  beturBen  ytatatn 
is  dedshpe  as  to  tb«  exuitenoe  of  the  partnership^  that  being  the  point  in 
iSiUM,  but  not  as  to  the  extent  of  the  liability. 

Ev  PABmxBsmp  EzrarniQ  without  Aobxemknt  BsauLATiNo  m  Tnun^ 
partners  are  presumed  to  be  equally  interested. 

3lTISlON  OF  PSOFFTS  RbAUZED  AFTBR  DISSOLUTION  OF  A  PaBTNKBSHIP  Will 

not  be  decreed  nnless  the  bnsineas  is  continned  with  the  joint  stock  and 
on  the  joint  capitaL 

Pakihxr  d  not  Entttlbd  to  Compxnbation  fob  Skeviojbei  rendered  the  flms 
In  the  absence  of  an  agreement  therefor. 

Ghancxllob  has  not  Powke  to  appoint  a  master  in  ohanoery. 

Imub  to  a  Coubt  of  Law  may  be  directed  by  a  ohanoellor  at  any  time  be- 
fore final 


Afpbal  irom  the  deoiee  of  the  ohanoellor.  The  oanse  appean 
fioin  the  opinion. 

Oray,  Bayard^and  Wales,  for  the  administrator. 

Frame  and  Bogers,  contra. 

By  Courts  Habbhioton,  J.  The  bill  was  filed  in  this  case  on 
the  sixth  of  July,  1826,  for  an  account  of  a  partnership  concern 
between  the  complainant.  Job  S.  Dodd  and  Philip  Beybold,  in 
the  business  of  buying  and  butchering  cattle,  sheep,  and  other 
siock  for  sale.  It  alleged  the  formation  of  the  partnership  in 
September,  1824,  and  prayed  a  discoYexy  and  account  of  all  the 
cattle,  sheep,  and  other  stock  bought  and  butchered  by  the  de- 
fendant since  that  time;  and  of  the  meat,  hides,  tallow,  and 
other  articles  sold  by  him;  and  a  full  account  of  all  the  partner- 
ship  dealings  and  transactions  from  the  time  of  the  commence- 

Dno.  Toil.  SXVI— M 
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ment  thereof;  and  that  proper  directions  might  be  given  for  the 
conduct  and  management  for  the  said  joint-partnership  bnaiiieas 
in  future  for  the  joint  and  equal  benefit  of  the  complainant  and 
respondent. 

The  onswer  of  the  defendant  positively  denied  the  existeoee 
of  the  partnership,  or  that  any  contract  of  partnership  between 
him  and  the  complainant  had  ever  been  formed  or  entered  into. 

On  the  hearing  of  the  cause,  the  chancellor  decreed  on  the 
seventh  of  July,  1828,  that  Beybold  should  account  with  Dodd 
**  for  all  the  pi-operty,  effects,  rights,  and  credits  of  the  said 
concern,  and  of  all  the  profits  made  by  or  on  account,  or  in  be- 
half of  the  said  concern,  and  of  all  transactions  since  the  oom- 
mencement  of  the  same,  as  aforesaid;^'  and  that  he  should  ou 
or  before  tbe  fifteenth  of  October  next  **  file  an  account  of  all 
the  business  and  transactions  of  the  said  concern  of  Philip  Be^*- 
bold  and  Job  S.  Dodd  from  its  establishment  up  to  the  seventh 
day  of  this  present  month  of  July;  and  should  exhibit  the  true 
balance  due  to  the  said  complainant  from  the  said  concern." 

An  appeal  was  taken  from  this  decree,  and,  on  hearing  in  the 
high  court  of  errors  and  appeals,  at  the  June  term,  1829,  the 
decree  was  in  all  things  affirmed. 

It  is  contended  on  the  part  of  complainant,  that  this  de- 
cree of  the  chancellor,  as  affirmed  in  the  court  of  appeals, 
was  conclusive,  both  as  to  the  existence  of  the  partnership  and 
its  duration;  and  consequently  that  the  issue  afterwards  sent 
by  the  chancellor  to  a  court  of  law  to  txy  if  the  partnership  had 
been  dissolved,  and  when,  was  irregular. 

It  can  not  be  denied  that  an  interlocutory  decree  to  account 
is  decisive  of  something.  Though  it  has  been  considered  by 
the  defendant's  counsel  as  of  very  little  binding  importance  as 
to  the  final  result  of  the  cause,  it  must  nevertheless  be  admitted 
that  as  a  judgment  of  the  court  upon  some  matter  arising  in 
tbe  cause,  it  is  decisive  of  that  matter,  unless  reversed  by  a 
superior  jurisdiction,  or  reviewed  and  changed  by  the  chan- 
cellor himself.  Whether  it  is  competent  to  him  to  change  or 
vary  such  an  interlocutory  decree,  without  the  fonnality  of  a 
rehearing,  it  is  not  important  here  to  inquire,  because  the  com- 
plainant in  this  cause  sought  relief  from  this  decree  before  an- 
other tribunal,  whose  judgment  upon  it  was  conclusive.  After 
affirmance  in  the  court  of  appeals,  the  interlocutory  decree, 
whether  conclusive  on  the  chancellor  before,  or  subject  to  his 
revision,  either  on  the  general  hearing  of  the  eaose  or  on  a 
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special  petition  to  rehear  the  matter  adjadged,  was  certainly 
conclusive  and  binding  on  him. 

The  important  inquiry,  therefore,  is,  what  was  decided  by 
ihitf  interlocntory  decree?  It  decided  whateyer  was  directly  in 
iBsae  between  the  parties,  whateyer  was  necessary  to  be  de- 
cided at  that  stage  of  the  cause.  Here  was  a  controversy  about 
a  partnership;  a  bill  filed  for  an  account  of  partnership  trans- 
actions, and  for  payment  of  the  complainant's  share  of  profits. 
The  suit  embraced  many  and  intricate  questions  growing  out 
of  the  details  of  the  partnership,  but  which  it  was  not  necessary 
to  look  into  until  the  fact  of  the  existence  of  a  partnership  had 
been  established.  It  was  denied  in  the  answer  that  any  con- 
tract of  partnership  had  ever  been  entered  into  between  the 
partieB.  They  were  at  issue  on  this  point,  and  this  was  the 
matter  to  be  settled  by  an  interlocutory  decree.  And  this  was 
all  that  was  necessarily  embraced  in  such  a  decree.  The  com- 
plainant was  not  entitled  to  an  account  until  he  established  the 
fact  of  a  partnership,  and  any  contract  of  partnership  being 
established,  a  decree  to  account  must  follow,  whatever  may 
have  been  its  terms,  duration,  or  result.  It  was  no  more  neces- 
sary at  this  stage  of  the  cause  to  determine  its  duration  than  to 
establish  its  terms,  or  results,  or  any  other  details  belonging 
to  the  general  consideration  of  the  cause.  Nor  could  the  par- 
ties be  supposed  to  be  at  issue  on  a  question  of  duration  of 
paitnership,  when  its  existence  was  denied,  and  was  the  matter 
directly  in  issue. 

On  this  issue  the  chanceUor  decreed  an  account  of  the  part- 
nership transactions;  thereby  establishing  that  a  partnership  had 
been  entered  into  as  alleged  by  the  complainant  and  denied  by 
the  defendant,  but  leaving  all  questions  growing  out  of  the 
account,  as  well  as  all  other  matters  not  necessarily  embraced  iu 
that  decree,  open  for  further  and  final  decree.  He  directed 
that  the  account  should  commence  with  the  origin  of  the  part- 
nership, and  be  brought  down  to  the  day  of  making  thatdecree» 
giving  the  widest  possible  range  to  the  defendant's  accounta- 
bility ,  but,  as  we  apprehend,  no  more  fixing  the  extent  of  that 
liability  by  determining  the  duration  of  the  partnership,  than  by 
fixing  its  terms.  At  that  time  he  could  know  nothing  about 
either.  He  had  been  trying  whether  any  partnership  bad  been 
formed  between  the  parties;  he  decided  that  it  had.  The  part- 
nership being  thus  established  prima  facie,  it  was  still  in  exist- 
ence; and  prima  fade,  also,  it  was  one  of  equal  interests  and 
equal  liabilities.    It  was  therefore  proper  to  direct  the  accounts 
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to  be  brouglit  down  to  the  date  of  the  decree,  sabject,  however,  to 
be  modified  y  either  as  to  the  extent  of  the  partnership  or  the  inter- 
cet  of  the  partners,  as  the  subsequent  proof  in  the  cause  should 
make  it  neosssary.  We  are  therefore  of  the  opinion  that  the 
issue  directed  bj  the  chancellor  on  the  fifth  of  April,  1832,  te 
try  "  whether  or  not  the  partnership  in  the  business  of  slaogh- 
ifiiing  cattle,  sheep,  and  hogs  between  the  said  Job  S.  I>ocl<l 
and  the  said  Philip  Beybold  has  been  dissolved,  and  if  dissolTed, 
when  was  the  said  partnership  dissolved?"  did  not  impugn  the 
interloentory  decree  of  the  seyenth  of  July,  1828,  and  was  e 
legal  and  proper  exereise  of  his  power;  and  we  are,  further  of 
opinion  that  the  form  of  the  issue  in  this  case  is  not  objeetioii»- 
Ue,  as  it  submits  to  the  jury  the  fact  of  the  dissolution  of  part- 
nership and  the  period  of  that  dissolution,  which  were  mattere 
proper  to  be  tried  by  a  jury. 

We  are  next  to  inquire  whether  the  chaucellor  erred  in  treat- 
ing Beybold  and  Dodd  as  equal  partners,  and  decreeing  that 
the  defendant  should  pay  to  the  complainant  one  half  of  the 
profits  of  the  concern  with  interest  from  the  period  of  its  termi- 
nation.  We  have  already  expressed  the  opinion  that  the  intei^ 
loontory  decree  ol  the  seventh  of  July,  1828,  directing  Beybold 
to  sAOount,  did  estaUish  the  existence  of  a  partnership;  and,  in 
the  absence  ol  proof  to  the  contrary,  a  partnership  of  equal 
interestsL  II  a  partnership  exist  without  express  agreement 
regukting  its  terms,  or  none  such  be  proved,  it  is  governed 
by  the  contract  which  the  law  implies  from  the  relation  of  the 
parties.  The  law  implies  that  they  are  equally  interested  in  the 
joint  concern,  and  with  veqMct  to  profits,  that  thej  are  entitled  to 
an  equal  division,  unless  the  contrary  be  made  to  appear:  Gk>w 
on  Part.  10. 

It  is  true  the  ease  of  Peacock  v.  Pmoock  (2  Camp.  45)  ia 
different;  but  that  was  a  mgi  priua  decision,  and  has  been  over- 
ruled. In  this  case  there  is  no  proof  whatever  in  relation  to 
the  interest  of  the  partners^  nor  was  the  equality  of  interest 
denied  in  anj  stage  of  the  cause  previous  to  the  argument  oe 
appeal.  The  chancellor  therefore  rightly  treated  the  complain- 
ant and  defendant  as  equal  partners,  and  decreed  a  division  of 
profits  accordingly.  If  the  complainant  was  entitled  to  one 
half  the  profits  at  the  dissolution  of  the  concern,  he  was  also 
entitled  to  interest  for  its  detention  from  such  time  as  it  ought 
to  have  been  paid  over.  The  ehanoellor  has  taken  the  period 
of  dissolution;  and,  as  the  evidence  shows  it  was  a  cash  busi- 
ness, or  business  transacted  on  a  very  short  credit,  with  prmnpt 
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pajments  at  stated  periods,  a  division  of  profits  might  Lara 
been  made  at  the  close  of  the  coDcem.     And  we  regard  tbe 
nie  of  interest  as  a  better  rule  of  compensntion  for  the  u»e  of 
oomplainant's  capital  after  the  dissolutiuu  thau  a  subsequeut 
diYiaion  of  profits.    It  is  true  that  in  certain  cases  where  a 
trade  or  business  is  continued,  after  dissolution,  with  the  joiut 
stock  aud  on  the  joint  capital,  the  court  has  decreed  a  division 
of  Bubeeqaent  profits.     In  this  case  the  capital  was  created  in 
the  coarse  of  the  business;  the  defendant  originally  adyanoed 
the  whole  capital  on  which  the  chancellor  has  allowed  him  in- 
terest until,  according  to  the  testimony,  it  was  realized  by  the 
profits;  on  the  dissolution  of  the  partnership,  therefore,  though 
tbe  defendant  did  continue  the  same  business  on  his  separate 
acoount,  it  was  not  upon  the  joint  stock  or  capital,  any  further 
than  that  he  may  have  had  the  use  of  so  much  money  as  he  was 
indebted  to  tbe  complainant  as  his  share  of  the  profits  of  their 
late  partnership.     Stock  in  trade  there  was  none,  further  than 
this;  and  we  are  of  opinion  that  the  complainant  is  not  entitled, 
on  the  authority  of  the  cases  referred  to,  to  treat  this  partner- 
ship as  subsisting  and  being  carried  on  by  Reybold  after  its 
dissolution,  for  the  equal  benefit  of  them  both,  merely  because 
his  share  of  the  profits  was  not  promptly  paid  over.     We  think 
the  more  equitable  rule  is  that  adopted  by  the  chancellor,  of 
giving  bim  interest  for  the  use  of  his  money  from  the  time  Rey« 
bold  ought  to  have  paid  it. 

It  is  also  objected  against  the  decree  of  the  chancellor  that 
he  refused  to  allow  Beybold  any  compensation  for  his  attention 
to  the  business  of  the  concern,  though  it  is  in  proof  that  the 
whole  was  transacted  by  him  without  any  interference  or  atten- 
tion on  the  part  of  Dodd.  The  chancellor  has  but  followed  the 
rale  of  law  on  this  subject:  though  the  management  of  the 
business  might  reasonably  entitle  Mr.  Beybold  to  compensa- 
tion, such  management  is  deemed  to  be  voluntary,  without  a 
special  agreement,  and  gives  no  legal  claim  to  compeusation. 
Each  joint  owner,  in  managing  a  joint  concern,  is  taking  care 
of  his  own  interests,  and  the  law  never  undertakeis  to  settle 
between  partners  their  various  and  unequal  services  bestowed 
on  the  joint  business.  This  must  be  left  to  contract:  Franklin 
V.  BabinHon,  1  Johns.  Ch.  195.  In  the  case  of  joint  partners, 
the  general  rule  is,  that  one  is  not  entitled  to  charge  against 
another  a  compensation  for  his  more  valuable  or  unequal  serv- 
i<!e8  bestowed  on  the  common  concern  without  a  special  agree- 
ment:  Bradford  v.  Kimberly^  3  Id.  434,  and  the  cases  there 
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cited.    It  is  true  that  where  the  other  partneiB  constitate  one 
the  agent  of  the  whole  to  transact  the  whole  bnaineea,  he  is  en* 
titled  to  compensation,  either   stipulated  or  on  a  quantum 
meraU;  but  this  is  on  the  ground  of  contract.     Without  ex* 
press  agreement  for  compensation  to  a  joint  owner  or  partuer, 
or  the  positive  employment  of  one  of  the  partners  by  the  otb- 
ers  for  the  transaction  of  the  concerns  of  the  whole,  and  as  the 
agent  of  the  whole,  no  compensation  can  be  allowed  on  the  an* 
thority  of  adjudged  cases.    In  this  case  there  does  not  exist 
any  proof  of  such  contract  for  compensation,  nor  of  the  em* 
ployment  of  Mr.  Beybold  as  the  agent  of  the  concern  for  the 
transaction  of  the  whole  business;  and  though  it  may  have 
been  conducted  chiefly  or  entirely  under  his  supervision  and 
care,  the  attention  thus  bestowed  was  voluntary  on  his  part, 
aud  given  to  the  concern.    For  the  use  of  his  buildings, 
slaughter-houses,  pastures,  etc.,  and  for  actual  expenses  in- 
curred by  him  in  managing  and  conducting  the  afGurs  of  the 
partnership,  allowance  has  been  made. 

We  have  yet  to  consider  what  we  regard  as  the  most  import- 
ant question  in  this  cause.  On  -this  question  the  court  is 
divided,  and  the  opinion  now  to  be  expressed  is  that  of  a 
majority  of  the  court  only.  The  fourth  exception  or  cause  of 
appeal  in  this  cause  assigns  as  matter  of  error  in  the  decree, 
that  it  appears  that  the  said  decree  was  based  on  the  report 
made  in  this  cause  by  a  certain  William  P.  Brobson,  esquire, 
whereas  the  defendant  does  insist  that  judicial  power  can  not 
be  delegated  but  by  express  law,  and  that  the  most  important 
rights  and  privileges  of  the  defendant  in  the  cause  were  by 
order  of  the  chancellor  examined  and  adjudicated  out  of  court 
by  the  said  William  P.  Brobson,  esquire.  It  is  at  once  seen 
that  this  exception  involves  a  very  important  question,  and  that 
is,  whether  the  chancellor  has  the  power  to  appoint  a  person 
by  the  name  of  a  master  in  chancery,  auditor,  or  referee  to  state 
an  account',  aud  to  take  depositions  in  support  of  the  account 
which  may  be  so  stated.  It  is  admitted  that  no  such  power  has 
been  delegated  to  him  by  any  statute  law  of  this  state,  al- 
though the  legislature  has  deemed  it  proper  to  confer  upon  him 
full  power  to  hear  aud  decree  all  such  matters  and  causes  of 
equity  as  shall  come  before  him,  where  the  proceedings  shall 
be  as  heretofore,  by  bill  and  answer;  and  with  power  to  issue 
forth  all  manner  of  subposnas  and  all  other  process  as  may  be 
needful  to  oblige  and  force  defendants  to  answer  suits;  and 
also  to  award  commissions  for  taking  answers  an  1  examining 
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witnesses,  and  to  grant  injunctions  for  staying  suits  at  law  and 
stopping  wastes,  as  there  may  be  occasion;  with  power  to  make 
orders  and  do  all  other  things  necessary  for  bringing  causes  to 
hearing,  and  that  when  matters  of  fact  shall  happen  to  arise 
npon  the  examination  or  hearing  of  the  matters  and  causes  to 
be  heard  and  determined  in  the  said  court,  then  and  in  every 
BUish  case  to  order  the  matter  of  fact  to  issue  and  trial  at  law 
before  decree.  As  there  is  no  such  power  to  be  found  in  our 
acts  of  assembly,  then  can  it  be  sustained  by  the  ancient  prac* 
tice  of  the  court  of  chancery  iu  England,  adopted  there  previ- 
ous to  the  settlement  of  this  country,  or  by  any  uniform  and 
settled  practice  in  this  state  ? 

In  £ngland,  there  are  what  are  called  masters  in  chancery. 
Thej  are  in  number  twelve,  including  the  master  of  the  rolls, 
all  of  whom,  so  late  as  the  reigu  of  Queen  Elizabeth,  were  com- 
monly doctors  of  the  civil  law,  and  Blackstone,  vol.  3,  p.  442,  calls 
them  "  officers  of  the  court."    And  it  is  said  that  some  sit  in 
court  every  day  during  term,  and  have  referred  to  them  inter- 
locutory orders  for  stating  accounts,  computing  damages,  and 
the  Uke;  aud  they  also  administer  oaths,  take  affidavits  and 
acknowledgments  of  deeds  and  recognizances.     They  are  ap- 
pointed by  the  lord  chancellor,  and  hold  their  office  for  life; 
aud  they  have  a  fixed  salary  paid  them  from  the  public  treasury. 
No  stress  can  be  laid  on  their  being  appointed  by  the  lord  chan- 
cellor, for  he  has  the  appointment  of  various  other  officers  un- 
connected with  his  court.     Here  no  such  power  is  given  to  the 
chanceUor,  either  by  the  constitution  or  by  statute.    It  can  not 
have  been  derived  from  practice;  for  it  is  believed  not  to  have 
been  before  exercised,  except  by  the  consent  of  the  parties  to 
the  suit.     During  the  long  period  in  which  Chancellors  Killen 
and  Bidgely  performed  the  duties  of  that  office,  it  does  not  ap- 
pear that  either  of  them  ever  made  such  an  appointment.     It 
ia  true,  that  the  record  in  one  ctise  does  not  show  that  the  con- 
sent of  the  parties  was  obtained,  but  the  recollection  of  the 
counsel  in  that  case  is,  that  the  parties  expressly  cousented  to 
the  appointment.    "Whether  the  chancellor  has  such  a  power  or 
not,  is  highly  important  to  suitors.    The  policy  of  the  state  has 
been  to  administer  justice  at  its  own  expense,  by  persons  ap- 
pointed by  the  state,  and  acting  under  the  sanction  o^  an  oath, 
and  amenable  to  the  state  for  corruption  and  malpractices; 
vhereas,  if  it  be  permitted  the  chancellor  to  appoint  a  master 
ad  liiem,  the  whole  expense  necessarily  falls  upon  the  parties 
to  the  suit;  you  have  not  the  security  of  an  oath,  nor  is  he 
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responsible  to  any  one  for  miscondoct.    Should  the  basineas  of 
the  court  of  chancery  become  too  laborious  for  one  man  to  per- 
form, the  remedy  is  plain:  authorize  by  law  the  appointment  of 
a  master  in  each  county,  who  shall  act  in  all  cases  comings 
within  his  province;  let  him  receive  a  salary  from  the  state,  and 
be  bound  by  an  oath  to  discharge  the  duties  of  his  office  with 
fidelity,  and  be  liable  to  indictment  or  impeachment  for  mia- 
behavior.     Had  the  chancellor  attempted  to  appoint  a  master 
for  each  county,  and  with  all  the  powers  incident  to  the  office, 
every  one  would  have  been  startled  at  this  stretch  of  power,  and 
no  one  would  have  hesitated  to  deny  it  ^  him.    If  he  can  not 
do  this,  and  no  one  is  hardy  enough  to  say  he  can,  whenoe  does 
he  derive  the  power  to  appoint  one  ad  litem  f    Not  by  the  con- 
stitution, not  by  any  statute,  nor  by  long-established  usage.    It 
would  be  better,  infinitely  better,  that  he  should  have  the  gen- 
eral power  of  appointing  an  officer  to  act  in  all  cases,  than  that 
he  should  have  the  power  of  appointing  him  in  the  particular 
suit;  for  in  the  latter  instance,  if  he  were  a  corrupt  man,  he 
might  appoint  one  to  do  the  work  of  which  he  might  be 
ashamed. 

If  the  chancellor  can  rightfully  appoint  a  master,  he  must 
necessarily  have  all  the  powers  incident  to  the  office.  It  seemed 
to  be  the  opinion  of  the  counsel  for  the  defendant  in  this  ap- 
peal, that  the  powers  of  a  master  were  very  limited;  that  it  was 
a  mere  ministerial  office,  and  that  he  could  not  decide  any 
question  of  law.  Newland,  in  his  chancery  practice,  enumer- 
ates many  of  the  various  functions  of  a  master.  He  says,  pp. 
6  and  7:  "It  would  be  impossible  to  specify  every  head  of 
reference,  because  they  are  almost  as  numerous  as  the  matters 
subject  to  the  jurisdiction  of  the  court,  but  the  following  is  a 
statement  of  such  as  usually  occur:  To  examine  into  any  alleged 
impertinence  or  scandal  in  any  bill  or  answer,  or  into  the  suffi- 
ciency of  any  answer  or  examination;  to  examine  into  the 
regularity  of  proceedings  had  in  court;  into  all  alleged  con- 
tempts of  the  court;  to  settle  interrogatories  for  the  examina- 
tion of  the  parties;  to  take  the  accounts  of  executors,  adminis- 
trators, trustees,  and  guardian,  and  between  parties  of  every 
description;  to  inquire  into  and  decide  upon  claim  of  creditora 
and  legatees,  and  next  of  kin;  to  appoint  receivers  of  personal 
estates,  and  of  the  rents  of  real  estates,  fix  their  salaries,  and 
examine  their  accounts;  to  inquire  as  to  repairs  to  be  done,  and 
into  the  propriety  of  felling  timber  and  granting  leases;  to  sell 
estates,  and  to  approve  of  the  investment  of  trust  money  in  the 
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porohase  of  estates,  and  for  this  purpose  to  inquire  into  their 
▼alue,  to  investigate  the  title  to  them,  and  settle  the  convey- 
ances; to  inquire  for  the  heirs  and  next  of  kin  of  persons  dying 
intestate;  to  appoint  committees  of  the  persons  and  estates  of 
lonatica,  and  to  examine  the  accounts   of   such  committees. 
And  in  general  there  is  no  question  of  law  or  equity,  or  dis- 
puted fact,  which  a  master  may  not  have  occasion  to  decide,  or 
nepecting  which  he  may  not  be  called  upon  to  report  his  opin- 
ion to  the  court/'    If  the  chancellor  can  appoint  a  master,  and 
refer  one  of  these  matters  to  him  for  decision,  what  is  to  pre- 
Yent  him  from  referring  all  or  any  of  them.     Do  the  necessities 
of  the  state  require  that  the  chancellor  should  be  authorized  to 
delegate  so  many  of  his  powers.    It  is  a  maxim,  that  judicial 
powers  can  not  be  delegated,  unless  by  express  warrant  of  law; 
and  we  would  ask,  where  is  this  express  warrant?    We  find  it 
neither  in  the  constitution  nor  statutes  of  the  state,  nor  is  it 
even  warranted  by  the  practice  and  usages  of  the  court.    The 
reason  assigned  in  2  Yes.  888,  why  matters  of  account  and 
other  matters  are  referred  to  a  master  is  this:  "  That  whenever 
an  account  is  to  be  taken,  the  court,  by  its  ancient  constitution, 
is  to  be  aided  in  taking  it  by  some  proper  officer  (as  masters 
now  are),  because  it  is  impoasible  to  take  accounts  originally, 
as  that  would  so  take  up  the  time  of  the  court  that  justice  could 
not  be  administered  in  other  causes.^'    Surely,  our  court  of 
chancery  has  not  this  latter  excuse  for  delegating  its  authority 
to  a  master.     The  terms  rarely  exceed  a  week,  and  are  held  but 
twice  a  year. 

It  was  said  at  the  bar,  that  if  the  chancellor  had  not  the  gen- 
eral power  of  appointing  a  master,  yet  in  any  special  case  of 
intricacy  he  might  refer  the  matters  to  an  auditor  with  authority 
to  take  the  account  between  the  parties.  The  chancellor  has  in 
this  case  expressly  desigDated  him  master;  but  we  are  willing  to 
overlook  that,  and  consider  whether  he  can  appoint  an  auditor 
without  the  consent  of  the  parties.  It  is  laid  down  in  Cases  in 
Chancery,  86,  that  such  a  refercDoe  can  not  be  made  but  by  the 
express  consent  of  all  the  parties,  and  that  even  the  solicitor 
can  not  bind  his  client  by  such  a  reference;  the  client  himself 
must  consent;  nor  is  it  sufficient  that  the  party  attends  on  such 
leference,  unless  he  does  actually  consent:  Id.  87;  see  also  2  Com. 
Dig.  315.  It  is  said  in  2  Atk.  144,  "  that  the  house  of  lords 
^ry  often,  iu  matters  of  account  which  are  extremely  perplexed 
sad  intricate,  refer  it  to  two  merchants  named  by  the  parties, 
to  consider  the  case,  and  report  their  opinions  upon  it."    A 
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majority  of  the  court  is  therefore  of  opinion  that  there 
in  the  appointment  of  Mr.  Brobeon  as  a  master  in  chancery  in 
this  cause,  and  the  reference  made  to  him  under  such  appoint- 
ment, and  that  the  decree  founded  on  his  report  is  consequent! j 
erroneous,  and  must  be  reversed.  I  take  the  liberty — ^perhapci 
it  is  my  duty — to  state  with  deference  that  my  own  views  of  the 
subject  do  not  accord  with  this  opinion. 

I  readily  assent  to  the  proposition  that  judicial  power  cmn 
not  be  delegated  without  express  warrant  of  law.  It  was  the 
proYince  of  the  chancellor,  and  of  the  chancellor  only,  to  adjudge 
and  decide  every  matter  in  controversy  between  these  parties; 
and  it  was  not  competent  to  him  to  transfer  this  power  or  de- 
volve this  duty  upon  another.  But  in  the  exercise  of  this 
power,  may  he  not  employ  others  in  the  collection  of  facts,  in 
the  statement  of  accounts,  or  otherwise,  so  as  to  enlighten  his 
judgment,  or  facilitate  the  decision  of  the  cause  ?  He  is  anth(»>- 
ized  by  law  **  to  make  all  such  rules  and  orders  as  may  be  neces- 
sai}  for  the  better  regulating  the  practice  of  the  court,"  **  and 
all  other  regulations  necessary  for  the  bringing  forward  and 
expediting  the  hearing  of  causes,*'  etc. 

The  statement  of  partnership  accounts  may  be  and  frequently 
is  a  matter  of  great  labor,  requiring  investigation  and  time 
which  a  chancellor  may  not  have  it  in  his  power,  consistently 
with  his  other  public  duties,  to  bestow  upon  it;  and  yet  to  a 
proper  decision  of  the  cause  such  an  investigation  may  be 
necessary.  Shall  he  not  avail  himself  .  of  the  assistance  of 
others  in  obtaining  the  very  materials  for  his  own  judgment  t 
And  is  not  an  order  directing  a  clerk  to  state  accounts  and 
report  results  in  such  a  case  authorized  by  the  act  of  assembly 
as  "  necessary  for  the  bringing  forward  and  expediting  the  hear- 
ing of  causes?"  Every  such  reference  must  to  a  certain  extent 
involve  the  judgment  of  the  referee;  and  what  if  it  does,  so 
that  he  reports  to  the  chancellor  the  grounds  upon  which  that 
judgment  is  formed?  If  the  chancellor  on  such  report  agrees 
with  him  in  opinion,  he  adopts  his  conclusions  and  makes  them 
his  own.  I  admit  that  the  practice  of  thus  employing  the  aid 
of  others  in  the  investigation  of  causes  is  liable  to  abuse;  it  is 
a  power  that  ought  to  be  used  sparingly  and  with  great  dis- 
cretion; but  the  power  may  be  necessary  for  expediting  the 
hearing  of  causes,  and  is  in  my  opinion  given  by  the  act  of  as- 
sembly, if  not  inherent  in  the  court.  Let  us  see  to  what  extent 
the  aid  of  Mr.  Brobeon  was  employed  on  this  occasion.  Bey- 
bold  had  been  directed  to  account  with  the  complainant  for  all 
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the  transaoiionB  of  the  partnership.    He  had  filed  Bundrj  ao» 

eoants,  which  were  excepted  to,  and  he  was  directed  to  file 

other  aecoimtSy  which  were  also  excepted  to.    Depositions  were 

taken  and  in  part  read,  when  the  chancellor,  finding  it  im- 

poeaible  for  him  to  go  into  a  detailed  investigation  of  the 

acoounts,  made  an  order  on  the  ninth  March,  1831,  that  the 

accounts  and  exceptions,  together  with  the  depositioos,  should 

be  referred  to  William  P.  Brobson,  "  to  take  and  state,  settle 

and  adjust  an  account  between  the  parties,  complainant  and 

defendant,  touching  and  concerning  the  concerns  and  business 

of  the  partnership  heretofore  subsisting  between  them;''  setting 

forth  a  particular  account  of  all  the  partnership  transactions, 

engagements,  debts,  and  property,  and  of  all  profits;  a  specific 

account  of  all  cattle,  etc.,  bought,  and  of  the  prices;  and  of 

all  beef,  etc.,  sold,  showing  the  profits  of  the  concern,  and  the 

balance  due  complainant.    And  that  either  party  should  be  at 

liberty  to  except  to  the  said  account,  and  to  proye  any  matter 

in  relation  thereto  by  depositions  taken  in  the  usual  form. 

This  order  left  the  whole  subject  still  under  the  control  of 
the  chancellor,  subject  to  his  revision  and  final  decision.  The 
referee,  or  master,  as  he  has  been  called,  reported  the  account 
taken  by  him,  with  remarks  explanatory  of  the  principles  he 
had  adopted  in  stating  it,  and  references  to  the  testimony  in 
support  of  the  seyeral  items  of  charge  or  credit.  Exceptions 
on  both  sides  were  filed,  the  whole  subject  again  examined  by 
I  the  chancellor,  with  all  the  aid  he  could  deriye  from  the  mas- 

I  ter^s  report,  and  he  finally  adopted,  varied,  or  rejected  that  re- 

lK>rt  as  in  his  own  judgment  he  considered  just  and  equitable. 
The  dedsion  was  that  of  the  chancellor — influenced,  it  may  be, 
we  can  not  tell  to  what  extent  nor  how  properly,  by  the  report 
of  the  master;  but  still  the  decision  of  a  chancellor,  and  not  of 
I  a  delegated  agent.     It  is  not  the  case  of  a  delegation  of  judi- 

cial power,  nor,  in  my  judgment,  of  the  delegation  of  any  au- 
thority which  the  law  does  not  authorize  the  chancellor  to 
devolve  on  another  in  aid  of  his  own  judicial  functions. 

The  practice  of  the  several  chancellors  in  this  state  of  em- 
ploying the  aid  of  others  in  stating  accounts,  etc.,  so  far  as 
there  has  been  any  such  practice,  is  supposed  not  to  aid  the 
argument  in  favor  of  their  authority  to  do  so,  because  such 
practice  is  said  to  have  been  exercised  only  with  the  consent  of 
partieB.  No  case  has  before  occurred  where  it  has  been  neces- 
Huj  to  decide  upon  the  power  of  the  chancellor,  of  his  own 
motion,  to  make  such  a  reference.    For  though  the  appoint- 
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ment  of  a  master  was  one  of  the  errors  assigned  to  the  decree 
of  the  chaueellor  in  the  case  of  Bidgeway  and  NewboLd  v.  New 
bold,  1  Ilarr.  885,  the  point  was  not  insisted  on  in  the  nxgo^ 
nieut  on  appeal,  and  did  not  enter  into  the  final  oonsideration 
of  the  ease.  That  case,  moreover,  is  a  very  recent  one»  and 
could  not  establish  anything  like  a  practice;  and,  according^  to 
the  recollection  of  those  who  have  the  best  as  well  as  the  most 
extensive  knowledge  of  the  practice,  it  is  believed  to  have 
rested  on  the  consent  of  parties.  Either  by  consent  or  other- 
wise, the  records  of  the  court  of  chancery  show  that  such  a 
power  has  frequently  been  exercised,  never  objected  to  until  the 
case  of  Bidgeway  v.  Netcboldt  nor  controverted  until  the  pres- 
ent case. 

In  the  case  of  Dick  v.  Doughten^  which  was  a  bill  for  dower 
and  arrears  of  dower  (1  Harr.  888),  after  a  reference  made  bj 
the  consent  of  parties  to  three  persons  to  ascertain  the  value  of 
the  arrears  of  dower,  and  after  their  report  was  set  aside  and 
the  reference  stricken  out,  when  the  cause  came  on  to  be  heard, 
the  chancellor  (Bidgely),  '*  after  considering  the  same/'  made  a 
decree  that  it  be  referred  to  James  B.  Black,  esq.,  who  for 
that  purpose  was  appointed  a  master  in  chancery,  to  take  an 
account  of  the  rents,  and  estimate  the  annual  value  of  the  third 
part  of  said  rents.  I  have  already  remarked  in  reference  to  thia 
case,  while  delivering  the  opinion  of  the  majority  on  thia  point, 
that  it  was  a  reference  by  consent  according  to  the  recollection 
of  the  counsel,  and  I  may  add,  of  the  master  also;  but  I  can 
not  see  how  the  consent  of  parties  could  give  the  chancellor 
power  to  appoint  a  master,  as  he  did  in  express  terms;  and  if  he 
regarded  this  as  a  mere  reference  by  the  parties  themselves,  it 
is  strange  that  a  judge  of  his  known  caution  should  have  used 
language  that  at  least  implies  the  power  of  appointment  with- 
out expressly  founding  that  power  on  consent.  The  same  case 
presented  an  instance  of  a  reference  by  consent  of  parties,  and 
shows  a  marked  difference  in  language  between  that  and  the 
chancellor's  decree  appointing  a  master.  And  it  is  further  to 
be  remarked  in  that  case,  that  the  defendant  was  ordered  to 
produce  before  Mr.  Black,  on  oath,  all  deeds  and  other  writ- 
ings in  his  power  relating  to  the  matters  in  question;  and 
authority  was  given  to  the  master  to  examine  witnesses,  and  his 
report  was  finally  adopted  and  confirmed  by  the  chancellor. 

Decree.  And  now,  to  wit,  etc.  It  is  ordered,  adjudged,  and 
decreed  by  the  court  here,  that  the  order  or  decree  of  the 
chancellor  made  in  this  cause  in  the  court  below,  on  the  ninth 
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daj  of  March,  ▲.  d.  1831^  whereby  the  chancellor  referred  the 
Baid  catise,  accoontSy  exceptions,  and  depositions  to  the  said 
William  P.  Brobson,  together  with  the  report  of  the  said  Wil- 
liam P.  Brobson,  and  the  examinations,  depositions,  proofs,  and 
accounts  made,  had,  or  taken  by  or  before  the  said  William  P. 
Brobson,  under  and  in  pursaance  of  the  said  order  or  decree, 
shall  be  and  the  same  is  hereby  reversed,  annulled,  and  held 
for  nothing;  and  it  is  further  ordered,  adjudged,  and  decreed 
by  the  court  here,  that  the  decree  of  the  chancellor,  made  in 
this  cause  on  the  fifteenth  of  September,  a.  d.  1832,  and  also 
the  final  decree  of  the  chancellor,  made  in  this  cause,  and  also 
all  and  every  the  orders  and  decrees  made  by  the  chancellor  in 
this  cause  since  the  said  fifteenth  day  of  September  in  the  year 
last  aforesaid,  be  and  the  same  are  hereby  in  all  things  reversed, 
annulled,  and  held  for  nothing;  and  it  is  further  ordered,  ad- 
judged, and  decreed  by  the  court  here,  that  this  cause  and  the 
record  be  remanded  to  the  chancellor  to  be  proceeded  in  and 
heard  before  him  upon  the  accounts,  exceptions,  verdict  in  the 
said  feigned  issue,  and  proofs  taken  and  filed  in  this  cause,  save 
and  except  nevertheless  that  the  said  report,  accounts,  proofs, 
and  acts  of  the  said  William  P.  Brobson,  or  which  were  taken 
by  or  before  him,  the  said  William  P.  Brobson  as  aforesaid, 
under  the  aforesaid  order  of  the  chancellor,  referring  the  said 
cause  to  him  as  aforesaid,  shall  not  be  regarded  and  considered 
by  the  chancellor,  but  the  same  shall  be  taken  and  held  for 
nothing;  and  it  is  further  ordered  and  decreed  by  the  court 
here,  that  the  lespondent  pay  costs,  etc. 

Firm  BMMYtCMa  Bxndkbkd  thb  Pabxhxbbhip  bt  ▲  Vaxoeb,  he  can  not  hm 
Ui  eopartaert  Camatm  v.  Burte,  18  Am.  Deo.  297. 
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DrrciH  V.  Edwabds. 

[1  SCAMMOH,  137.] 

RiTUBN  TO  SnxMOira  Sionxd  bt  Deputt,  without  ntfrntkinlng  tba  abvifft 

name,  it  yoicL 
JxTDQUKST  IN  PE0caaDiNO8»  coTam  nofi  jttdke,  does  not  affsot  the  plaintiiTt 

rights. 
Ov  RsvEBSAi^  Cauu  will  not  bb  Rdcanded  where  tbe  pmoeedfngi  an 

coram  non  jtuUee. 
Jcdombnt  bt  Dbvault,  where  defendant  waa  not  aerved  or  did  not  appear,  k 

erroneona,  the  prooeedinga  being  coram  turn  judiee, 

Ebbob.     The  opinion  statea  the  case. 

J,  B.  Thomas  and  D,  PricheU,  for  the  plaintiff  in  enor. 

N.  W.  Edwards,  contra. 

By  Court,  Logkwood,  J.  This  is  a  writ  of  error  to  the  Monroe 
circuit  court.  The  error  relied  on  is,  that  the  Bummons  is  re- 
turned bj  a  person  who  signs  his  name  as.  deputy  sheriff,  with- 
out using  the  uame  of  the  sheriff.  At  the  return  term  a  judgment 
was  rendered  by  default.  This  was  clearly  erroneous  according 
to  the  decision  in  the  case  of  Ryan  y.  Eads,  Breese,  217.  The 
defendant's  counsel,  on  the  argument,  conceded  that  the  judg- 
ment must  be  reversed,  but  requested  that  the  cause  might  be 
remanded  to  the  circuit  court  for  futher  proceedings.  This 
court  has  power  to  remand  causes  for  futher  proceedings,  where 
there  remains  anything  in  the  court  below  that  is  legaL  In  this 
case,  so  far  as  the  defendant  below  is  concerned  (he  not  hayiog 
appeared,  and  there  being  no  service  by  the  sheriff),  the  cause 
must  be  considered  as  coram  non  judice,  and  consequently  there 
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can  be  nothing  to  remand.  The  reyersal  of  the  judgment  below, 
howeTer,  can  not  impair  the  rights  of  the  plaintiff  below;  if  she 
baa  a  cause  of  action,  it  still  exists,  and  is  in  no  wise  impaired 
faj  the  judgment  below,  and  its  reversal  in  this  court.  The 
judgment  is  reversed  with  costs. 
Judgment  reversed. 

died  in  WUkUe  ▼•  Pearee,  47  IlL  415,  as  authority  that  a  decree  ii  invalid 
when  rendered  against  one  who  has  neither  been  served  nor  has  appeared. 

Bkvkrsjll  of  JuDomNT  does  not  entitle  to  a  recovery  of  money  paid 
apoQ  it,  if  it  be  shown  that  the  money  so  paid  was  actoally  due:  Duncan  v. 
Ware,  24  Am.  ]>ec  772;  Phillips  y.  Johnson^  16  Id.  605;  bnt  see  note  to  Md- 
aom  ▼.  Mdava,  12  Id.  35;  nor  does  it  divest  the  title  to  land  sold  to  a  stranger 
mvler  each  judgment:  Wood  v.  Jtukgon,  22  Id.  603;  Porter  v.  Sobinaon^  13 
Id.  163;  Wood^ek  v.  Bennd^  Id.  568;  and  will  not  render  one  a  trespasser 
lor  acts  done  upon  the  lands  which  he  porohssed  under  the  judgment  while 
the  decree  was  in  force:  Dabney  v.  Manning^  17  Id.  597;  nor  will  it  avoid 
the  acta  of  a  syndic  appointed  under  the  judgment  while  in  force:  SaulU  v. 
Dretaet  syndiea,  15  Id.  173. 

Dkfutt  not  SiONnro  PBnrciPAL'a  Namb.— The  deputy  sheriff's  acts  %re 
valid  because  he  performs  them  as  the  representative  of  the  sheriff  who  is 
authorized  by  law.  When  any  ministerial  act  is  performed  by  a  deputy 
sheriff,  he  should  set  forth  for  whom  he  acts,  and,  according  to  Jordan  v. 
Terry,  33  Tex.  680,  for  what  county.  It  is  upon  the  return  of  process  that 
the  question  of  a  deputy's  power  to  sign  his  own  name  without  specifying  his 
principal,  most  often  arises.  And  the  cases,  with  few  exceptions,  are  uniform, 
that  the  return,  to  be  valid,  should  be  in  the  name  of  the  sherifil  The  certif- 
icate of  service  of  the  complaint  in  a  divorce  case  was  signed  '*  J.  G.  Butler, 
under  sheriff,"  and  it  was  emphatically  said,  Joyce  v.  Joyce,  5  Gal.  449: 
**  This  is  insufficient  to  prove  service.  It  Is  only  by  virtue  of  his  official  posi- 
tion, that  the  return  of  the  sheriff  is  conclusive,  and  of  such  the  courts  must 
take  judicial  notice.  But  the  courts  can  not  know  an  under  sheri£^  and  the 
act  and  return  of  a  deputy  ii  a  nullity  unless  done  in  the  name  and  by  the 
authority  of  the  sheriff"  And  the  court  say,  in  Village  o/Oleneoe  v.  People, 
78  IlL  382,  in  respect  to  the  service  of  a  summons  by  a  general  deputy,  **  it 
admits  of  no  controversy*  the  return  should  have  beeu  in  the  name  of  the 
sheriff."  Judgments  by  default,  entered  upon  the  return  of  a  summons 
whereon  the  deputy  signed  his  own  name,  and  omitted  to  set  forth  the  name 
of  the  sheriff^  have  been  set  aside:  Arnold  v.  Scott,  39  Tex.  378;  RovoUij  v. 
liovBard,  23  GsL  402;  Joyce  v.  Joyce,  5  Id.  449;  Village  qfOlencoe  v.  People, 
78  HL  382.  And  so  alro  in  respect  to  the  return  of  an  execution,  it  is  not  the 
act  of  the  officer  to  whom  the  writ  is  directed,  unless  the  return  is  made  in 
his  name;  a  return  in  the  deputy's  name  does  not  conform  to  the  direction  of 
the  writ:  Herman  on  Executions,  373;  Freeman  on  Execution,  sea  854.  In 
some  of  the  states,  however,  a  return  in  the  name  of  the  deputy  is  regarded  as 
valid:  Eaeimau  v.  Curtis,  4  Vt.  616;  Calender  v.  OlcoU,  1  Mich.  344;  Wheeler 
V.  Wilkins,  19  Id.  78;  Allen  v.  Hazen,  26  Id.  142;  J>e  Villers  v.  Ford,  2  McC. 
144.  These  cases  proceed  on  the  theory  that  deputies  are  known  to  the  law, 
and  that  courts  will  take  notice  of  their  acts  as  such;  their  being  known  to 
the  law  being  evidenced  by  statutory  provisions  in  respect  to  them.  And  in 
persnance  of  this  theory,  a  writ  of  replevin  in  the  deputy's  name,  Wheeler  v. 
Wiikins,  19  Mich.  78»  and  a  return  in  gsmishoe  proceedings  in  the  deputy's 
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name,  AUenY,  ffasaem,  26  Id.  142,  or  on  an  execntioD,  Sadman'v,  CwrtU^  4  VtL 
616,  have  been  held  valid.  Fonperly  in  Texas,  Miller  v.  Alexander^  13  Tez. 
497;  Tovma  v.  Harris,  Id.  607,  returns  in  the  deputy's  name  were  uphelii; 
but  the  later  decisions  have  overthrown  these  ruUngs,  and  have  made  i% 
requisite  to  the  validity  of  the  return,  especially  when  attacked  directly, 
that  it  should  be  in  the  name  of  the  principaL  lUuBtrating  the  principle 
that  the  deputy  sheriff  must  act  in  the  name  of  his  principal,  is  the  sheriff^ 
deed,  which,  to  be  valid,  must  be  made  in  the  name  of  the  sheriff,  althou^  the 
mere  ministerial  act  of  execating  the  writing  may  be  done  by  the  deputy: 
Freeman  on  Ex.,  sec  327.  In  TcUbot  v.  Hooser,  12  Bush,  408,  the  acknowl- 
edgment of  a  deed  was  taken  before  a  deputy  county  cleriL,  the  certificate 
being  in  the  name  of  the  clerk.  The  objection  was  ndsed  that  the  deed  was 
irregularly  executed,  the  acknowledgment  being  in  the  name  of  one  peraoo, 
when  in  fact  it  was  taken  by  another,  whose  name  did  not  appear  on  the  in- 
strument. But  the  court  ruled  that  the  oertifioate  made  by  the  deputy  i& 
his  principal's  name  was  regular,  saying:  "  Whatever  official  act  is  done  by  a 
deputy  should  be  done  in  the  name  of  his  principal,  and  not  in  the  name  d 
the  deputy.  The  authority  given  by  law  to  a  ministerial  officer  is  ^ven  to 
the  incumbent  of  the  office.  Authority  is  not  given  to  the  deputy,  bot  to 
the  principal,  and  is  exercised  by  the  principal,  either  by  himself  or  his  dep- 
uty." The  only  irregularity  in  the  certificate  was  thought  to  be  the  omissiaB 
of  the  deputy,  after  signing  his  principal's  name,  to  add,  by  deputy. 

Those  decisions  which  recognise  as  valid,  acta  of  deputy  sheriffs  when  dooe 
in  their  own  name,  proceed  on  the  groond,  as  herstof ors  stated,  that  the 
deputy  is  an  offioer  known  to  the  law  of  those  states  wherein  the  At^mmi^m^ 
were  pronounced.  The  deputy  being  known,  as  one  authorind  to  perform 
the  duties  of  his  principal,  the  mere  omissioii  to  sign  the  name  of  the  princi- 
pal will  not  vitiate  an  act  otherwise  regular.  In  the  case  of  a  depoAj  elerl^ 
papers  issued  by  him  in  his  own  name  have  been  held  valid  nnder  a  statnfca 
empowering  him,  in  the  absenoe.of  the  deric  from  the  clerk's  office  or  froas 
the  court,  to  perform  in  all  things  and  with  like  effect  the  duties  of  thedeik: 
CcUettder  v.  OieoU,  1  Mich.  344.  It  will  be  seen,  therefore,  that  in  so  Csr  as 
the  objection,  that  the  acts  of  the  deputy  in  his  own  name  are  invalid  b^ 
lanse  he  is  not  known  to  the  law,  is  ooncemed,  it  can  not  he  maintained  in 
states  whose  statutes  provide  for  the  appointment  of  deputies  and  enable 
them  tu  perform  the  duties  of  the  principal.  That  the  doctrine  of  prinapal 
and  agent  is  not  the  only  one  which  is  to  be  considered  in  the  performance 
of  his  duties  by  a  deputy,  is  msnifest  from  the  effaet  wliich  the  principal 
officer's  death  has  upon  his  deputy's  acts.  By  such  death,  although  the 
authority  of  the  depn^  may  have  ceased  at  the  common  law.  Ward  v.  i^toreg^ 
18  Johns.  120,  yet  where  statutory  recognition  has  been  given  to  the  ezisi- 
enco  of  the  deputy,  the  manner  of  performance  of  his  duties  rests  with  the 
statute.  In  other  words,  after  the  death  of  the  prineipal  offioer,  the  acts  of 
his  deputy  are  done,  not  by  virtue  of  any  authority  from  the  principal,  but 
by  virtue  of  the  powers  conferred  upon  him  by  the  statute,  and  ahonld  be 
performed  either  in  his  own  name,  Ttnunsrmaii  v.  Phelpt,  27  DL  496,  or  in 
the  name  of  his  deceased  principal.  Ward  t.  fiterfly,  16  Johns.  190l  as  ths 
■tatote  diieota. 
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(1  Boiinwm,  US.] 
OuiooK  ni  FosfHOOMZKO  Bond  ib  Ebtoppkd  to  deny  tlie  levy  of  ths  sl» 


JuDomEKv  THAT  Ckrtain  Atiachsd  Pbopkrit  be  Sold^  i%  in  an  aotioQ 
againiit  the  obligor  of  a  f  orthooming  bond,  sufficient  eTidaooo  of  tlie  levy 
of  the  attachment. 

DxBT.     The  opinion  states  the  case. 
Wm,  UumuUg  for  the  appellants. 
if.  McGtmneUf  contra. 

By  Coirrty  Shith,  J.  This  is  an  action  of  debt  institated  in 
the  court  below  by  the  appellee  against  Peter  D.  Mordecai  and 
the  appellants,  npon  a  bond  execnted  by  Mordecai  and  the  ap- 
pellants, the  latter  as  sureties,  to  the  appellee  as  sheriff  of  the 
eounty  of  Moigan.  The  declaration  states,  that  on  the  twenty- 
sixth  day  of  April,  1832,  a  certain  writ  of  attachment  issued 
from  the  circuit  court  of  Morgan  county,  at  the  suit  of  Elisha 
Kell<^g,  against  the  said  Peter  D.  Mordecai,  for  two  hundred 
and  fifty  dollars,  directed  and  delivered  to  the  said  Matthews 
as  sheriff  to  execute  and  return;  that  by  virtue  of  said  writ,  the 
said  sheriff  attached  one  horse  and  other  property  of  said  Mor- 
decai, and  took  the  same  into  possession;  that  Mordecai,  being 
desirous  of  retaining  possession  of  the  property,  executed  a 
bond,  with  the  Crismans  as  sureties,  in  the  penalty  of  five  hun- 
dred dollars,  conditioned  that  if  the  said  property  should  be 
forthcoming  to  answer  such  judgment  as  the  said  court  might 
render  against  the  said  Mordecai  in  favor  of  Kellogg,  then  the 
obligation  to  be  void.  The  breach  alleged  is,  that  Eellogg  ob- 
tained a  judgment  on  the  twenty-second  of  June,  1833,  for  two 
handred  and  fifty  dollars,  on  which  judgment  a  special  execu- 
tion issued  on  the  twelfth  day  of  July,  1833,  directed  to  the 
sheriff  of  Morgan  county,  requiring  him  to  sell  the  property 
attached  as  aforesaid,  and  on  the  twenty-third  day  of  Septem- 
ber, 1833,  the  sheriff  returned  the  execution,  indorsed  that  the 
property  could  not  be  found,  whereby  an  action  accrued  tu  tne 
plaintiff  to  have  and  demand  the  debt  aforesaid. 

At  the  May  term,  1834,  of  the  circuit  court,  the  defendants, 
Jacob  and  Michael  Crisman,  appeared  and  pleaded  to  the  ac- 
tion in  substance,  that  Matthews,  the  sheriff,  represented  that 
he  had  levied  an  attachment  on  the  personal  property  at  the 
suit  of  Elisha  Kellogg,  and  required  Mordecai  to  execute  the 
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bond  declared  on  for  the  deliyeiy  of  the  property:  whereas,  in 
truth  and  in  f  act,  the  said  sheriff  had  not  levied  the  attachment 
on  the  said  property,  or  any  part  thereof,  nor  did  he  make  anj 
return  on  the  attachment  showing  that  he  had  levied  the  same. 
To  this  plea  there  was  a  demurrer,  and  the  court  decided 
the  plea  insufficient.  The  defendants  then  had  leave  to  with- 
draw the  plea,  and  plead  de  novo;  and  at  the  same  term  of  the 
court  filed  another  plea,  alleging  the  same  facts,  but  differing 
from  the  first  in  the  conclusion.  To  this  plea  there  was  also  a 
demurrer,  which  the  court  sustained,  and  gave  leave  to  file  an 
additional  plea,  and  the  cause  was  continued.  At  the  October 
term,  1834,  the  defendants  filed  four  pleas.  The  first,  after 
craving  oyer  of  the  bond,  alleges,  that  the  circuit  court  of  Mor- 
gan county  never  did  make  any  order  or  render  any  judgment, 
requiring  any  disposition  of  the  property  specified  in  the  bond, 
or  requiring  a  delivery  of  the  property  to  the  plaintiff,  or  a  sale 
of  the  same. 

The  second  plea  all^fes  that  the  plaintiff  represented  to  the 
defendants,  that  by  virtue  of  an  attachment  issued  from  the  cir- 
cuit court  of  Mozgan  county,  at  the  suit  of  Elisha  Kellogg 
against  Peter  D.  Mordecai,  he  had  levied  on  forty  acres  of  land, 
situated  in  the  county  of  Morgan,  and  the  personal  property 
specified  in  the  condition  of  the  bond  declared  on,  and  the  de- 
fendants, relying  on  the  representations  so  made  as  aforesaid, 
executed  the  said  bond,  as  sureties  for  the  said  Mordecai: 
whereas  the  defendants  aver  that  the  plaintiff  never  had  levied 
the  said  attachment  on  the  land  aforesaid,  or  on  the  personal 
property  aforesaid;  by  reason  whereof,  the  said  circuit  court 
never  did  make  any  order  or  render  any  judgment,  requiring  a 
sale  of  said  personal  property,  to  satisfy  tbe  judgment  obtained 
by  Kellogg  against  Mordecai;  nor  could  the  plaintiff,  by  foroe 
of  the  proceedings  had  in  said  circuit  court,  lawfully  claim  or 
seize  the  said  personal  property. 

The  third  plea  alleges  that  the  plaintiff  returned  the  attach- 
ment referred  to,  and  recited  in  the  bond,  without  certifying  or 
indorsing  thereon  that  he  had  levied  the  same  on  the  personal 
property  mentioned  in  the  condition  of  the  bond,  or  any  part 
thereof,  by  reason  whereof  the  property  was  taken  and  con- 
veyed away  out  of  the  jurisdiction  of  the  court  by  the  said 
Peter  Mordecai,  and  the  court  could  not,  by  reason  of  the  de- 
fault of  the  plaintiff,  render  any  judgment  in  said  suit,  and 
subject  the  property  to  the  payment  thereof. 

The  fourth  plea  alleges  that  the  attachment  referred  to  and 
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recited  in  the  condition  of  the  bond,  was  saed  oat  by  Elisha 
Kellogg  against  Mordecai,  on  the  oomplaiDt  of  £aid  Kellogg, 
alleging  that  said  Mordecai  was  about  to  depart  from  the  state, 
with  the  intention  of  having  his  effects  removed;  that  the  said 
Mordecai  never  was  served  with  process,  or  summoued  or 
notified  to  answer  the  complaint  of  said  Kellogg  in  said  suit, 
and  the  plaintiff  retomed  the  attachment  to  the  said  court, 
without  oeriif  jing  or  indorsing  thereon;  that  he  had  levied  the 
same  on  any  part  of  the  said  real  or  personal  estate  of  said 
Hordecai;  whereupon  they  say  that  the  said  judgment  in  favor 
of  Kellogg  against  Mordecai  is  null  and  void,  and  of  no  force  or 
effect. 

To  the  first  plea  filed  in  October,  1834,  the  plaintiff  replied 
that  the  circuit  court  of  Morgan  county  had  rendered  judgment, 
and  required  the  property  specified  in  the  bond  to  be  sold  to 
satisfy  the  same,  concluding  with  a  verification,  etc.  This 
replication  was  joined  by  defendants.  The  plaintiff  demurred 
to  the  other  three  pleas,  and  the  demurrer  being  joined, 
the  coort  decided  the  pleas  insu£Bcient.  A  trial  was  then  had 
on  the  issue  taken  upon  the  first  plea,  and  the  court  decided 
on  the  trial  of  that  issue,  that  the  judgment  in  favor  of  Kellogg 
against  Mordecai  was  sufficient  evidence  to  prove  the  issue, 
and  that  the  plaintiff  was  not  bound  to  produce  the  attachment, 
and  show  by  the  return  thereon,  that  the  property  had  been 
attached,  and  gave  judgment  for  the  value  of  the  property. 
The  defendants  excepted  to  the  opinion  of  the  court  in  decid- 
ing that  the  judgment  was  sufficient  evidence  to  prove  the 
isBoe,  and  have  brought  the  case  to  this  court  by  appeal.  Tha- 
errora  assigned  are: 

1.  The  court  ened  in  sustaining  the  demurrer  to  the  plea 
filed  May,  1834. 

2.  The  court  erred  in  sustaining  the  demurrers  to  the  pleas 
filed  October,  1834. 

8.  The  court  erred  in  deciding  that  the  judgment  in  favor  of 
Kellogg  against  Mordecai  was  sufficient  evidence  to  prove  tLe 
issue  tried  by  the  court,  and  that  it  was  not  necessary  for  the 
plaintiff  to  produce  the  attachment,  and  show  by  the  return 
thereon  that  the  property  mentioned  in  the  condition  of  the 
bond  had  been  attached. 

Two  questions  are  raised  for  the  consideration  of  the  court 
upon  the  foregoing  statement  of  the  case  and  the  errors  as- 
signed. 
*  1.  Were  the  demurrers  to  the  second,  third,  and  fourth  pleas 
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of Hhe  defendant  properly  snstained  ?  I  pass  hy  the  qnesiioii 
presented  as  to  the  first  two  pleas  and  the  demarrers  thereto, 
because  the  defendants  having  withdrawn  the  pleas  after  tfaa 
judgment  on  the  demurrers,  can  not  now  assign  that  for  error, 
though  if  the  pleas  were  considered,  they  would  not,  in  my 
judgment,  alter  the  present  result. 

2.  Was  the  evidence  under  the  issue  found  sufficient  to  jna- 
tify  the  finding  of  the  court,  and  the  rendition  of  the  judgment 
thereon? 

On  the  first  x>oint  it  will  be  perceived  that  the  second,  third, 
and  fourth  pleas  aver  a  state  of  facts  not  merely  controvertiii^ 
the  condition  set  forth  in  the  bond,  but  denying  the  power  of 
the  circuit  court  to  render  a  judgment  in  the  attachment  cause 
against  the  original  debtor.    They  also  partake  in  some  partio- 
nlars  of  a  plea  of  ntU  tiel  record,  and  are  anal(^^us  in  their 
form  and  matter.     From  a  consideration  of  them,  they  vrill  be 
seen,  first,  to  attempt  to  put  in  issue  the  eziBtence  of  matters 
distinctly  admitted  in  the  bond;  then  to  seek  to  controvert  the 
jurisdiction  of  the  court  which  rendered  judgment  in  the  action 
of  attachment,  and  finally  to  deny,  because  of  certain  alleged 
informalities  as  to  the  levy  and  return  of  the  sheriff,  that  the 
court  did  render  such  judgment  as  is  alleged  in  the  plaintiff^s 
declaration. 

This  statement  of  their  principal  ingredients  and  qualities, 
shows,  without  further  observation,  that  pleas  containing  each 
within  themselves  such  matters  incongruously  joined,  could  not 
be  good. 

Ou  the  second  point,  I  am  clearly  of  opinion  that  the  defend- 
ant was  estopped  from  denying  the  admissions  made  in  the  con- 
dition of  the  bond,  or  of  controverting  their  existence.  The 
bond  recites  the  issuing  of  the  attachment,  and  its  coming  into 
the  hands  of  the  sheriff;  that  it  was  duly  levied  on  the  prop- 
erty of  Mordecai,  and  covenants  to  restore  it,  to  answer  such 
judgment  as  the  circuit  court  might  render  against  Mordecai. 

Can  it  be,  after  the  admission  of  the  defendants  of  these  facts, 
verified  by  the  most  solemn  legal  forms  known  to  the  law,  that 
they  shall  be  permitted  to  deny  them,  and  seek  to  avoid  their 
force  and  effect  by  a  resort  to  some  informal  or  insufficient  acts 
of  the  sheriff,  in  the  manner  of  the  levy  or  the  return  of  the  pro- 
cess? The  existence  of  the  judgment,  however,  was  alone  by 
the  pleadings  put  in  issue,  and  its  production  was  sufficient  evi- 
dence to  sustain  that  issue.  To  have  required  more  would  have 
been  to  require  more  than  the  parties  had  called  on  the  covM 
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to  inyestigate;  and  not  only  so,  but  what  had  been  already  sol- 
enmly  admitted  by  the  defendants  when  they  became  a  party 
to  the  bond.  The  production  of  the  original  attachment,  with 
ihe  return  of  the  officer  thereon,  was  wholly  unnecessaiy,  be- 
cause the  judgment  was  in  itself  conclusive. 

The  supreme  court  of  New  York  have  adopted  this  rule  in  a 
case  clearly  analogous.  A  sheriff  who  had  taken  a  bond  with 
sureties,  for  the  limits  of  the  jail,  granted  to  a  prisoner  in  execu- 
tion, was  sued  for  an  escape,  and  a  judgment  recovered  against 
him.  He  gave  notice  to  the  sureties  of  the  suit,  which 
was  regularly  defended  by  the  sheriff,  aided  by  the  sure- 
ties* The  sheriff  afterwards  brought  an  action  on  the  bond  for 
his  indemnity,  and  it  was  held  that  the  recovery  in  the  former 
soit  was  conclusive  evidence  in  the  suit  on  the  bond;  and  thai 
the  defendants  could  not,  on  the  trial  of  the  suit  against  them 
on  the  bond,  controvert  the  fact  of  the  escape:  Kip  v.  Brighamt 
6  Johna  158. 
The  judgment  is  affirmed  with  costs. 
Judgment  affirmed. 

Qted,  M  toestoppek  arising  from  redtali  in  instmmentB,  in  Wynkoopr,  Cow* 
iMffg  21  ni.  684;  and  aa  to  the  correctnees  of  a  finding  of  the  court  on  a  plea 
of  mtU  tiel  record  being  presumed  in  the  absence  of  a  bill  of  exceptions,  in 
Dean  ▼.  Geeman^  44  Id.  287. 

A  RacEiPT  OivxN  ON  Attachment  Estops  the  Beceiftor  from  denying 
the  attachment:  Lowry  y.  Cady^  24  Am.  Dec  028;  Morgan  v.  Fursly  16  Id. 
166;  Speneer  v.  WtUiafM^  19  Id.  711.  But  he  is  not  thereby  estopped  to 
show  that  the  property  is  his  own:  JoImo  v.  Churchy  23  Id.  651;  or  that  the 
goods  belonged  to  athird  persoo,  to  whom  the  receiptor  restored  them:  Fitker 
▼.Baraett,22Id.225. 

EviDBHCS  OF  THE  ATTACHMENT. — ^Tho  receipt  given  by  the  receiptor  on 
sttachuMnt  is  the  appropriate  evidence  of  the  levy  as  between  the  officer 
and  the  receiptor:  Lowry  ▼.  Cady^  24  Am.  Dec  628. 
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Reed  v.  Gabteb. 

A  Sbkbov  ouoht  vot  to  Sill  Mobs  of  thb  Dobhdiaxi^  Vmonmrw  this 
if  required  to  prodnoe  the  eaioiuit  of  the  judgmeat^  if  a  pwt  cm  oon- 
veniently  be  detached.  A  lale  of  one  hondred  aoree  of  laiid  worth  cam 
thonwmd  doUare  or  two  thooaand  doUars,  to  aatiafy  a  jodgment  for  twenty 
doUariy  when  a  part  ooold  eaaily  have  been  ao^d  for  mora  than  thai 
amount,  ia  fnndnlent,  and  will  be  aet  adde  in  eqnitj. 

Ebbob.    The  opinion  states  the  case. 

R.  Oratqford  and  H,  H.  Moore,  for  the  plaintiflii. 

0.  Dewey,  oarUra. 

Blackfobd,  J.  This  was  a  bill  in  chancery  filed  hj  Daniel 
Carter  against  James  Beed,  Samuel  8.  Lansdale,  Jeese  Shields, 
and  Jonathan  Keller.  The  bill  states,  among  other  things,  that 
a  tract  of  land  belonging  to  the  complainant  had  been  fraoda- 
lentlj  sold  on  an  execution  against  Lim;  and  purchased  byBeed 
and  Lansdale,  two  of  the  defendants.  The  object  of  Uie  bill 
was  to  set  aside  the  sale  as  fraudulent  and  void. 

The  material  facts  are  as  follows:  Shields  was  the  sheriff  of 
the  county,  and  Keller  was  his  deputy.    A  Jieri  facia»  against  | 

the  complainant  had  been  placed  in  the  hands  of  a  previous 
sheriff,  had  been  levied  on  the  tract  of  land  now  in  question, 
and  had  been  returned  with  an  indorsement  that  the  land  had  | 

not  been  sold  for  want  of  time.  A  venditioni  exponas  was  after- 
wards issued,  and  Keller,  as  deputy  sheriff,  sold  the  land  to 
Beed  and  Lansdale  for  the  sum  of  three  hundred  and  fifty-one 
dollars  and  twenty-five  cents.    The  balance  due  on  the  exeen- 
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tioD,  at  ihe  time  of  tbe  sale,  was  only  abotit  twenty  dollars.  A 
short  time  beiore  the  sale,  the  complainant,  being  about  to  set 
oot  for  New  Orleans,  bad  a  conversation  with  Keller  respecting 
the  execution,  and  had  some  reason  to  suppose,  from  Keller's 
language,  that  the  sale  would  be  postponed  until  after  his  re- 
turn. Immediately  after  the  complainant's  departure  for  New 
Orleans,  the  sale  complained  of  took  place.  The  tract  of  land 
sold  is  situated  on  the  Ohio  river,  has  a  large  improyement 
on  it  at  the  uppef  end,  and  is  very  valuable.  It  contains  one 
hundred  acres,  and  is  worth  from  one  thousand  to  two  thousand 
dollars.  Four  or  five  acres  might  have  been  conveniently  taken 
from  the  upper  end  of  the  tract,  and  could  have  been  sold  for 
more  than  sufScient  to  pay  the  small  balance  due  on  the  execu- 
tion. No  part  of  the  purchase  money  has  been  received  by  the 
complainant;  and  the  whole  of  it,  as  is  said,  is  in  the  hands  of 
tbe  derk  of  the  circuit  court. 

The  decree  of  the  circuit  court  is,  that  the  sale  be  set  aside; 
that  the  sheriff  be  enjoined  from  perfecting  the  title  to  the 
purchasers;  that  the  clerk  pay  to  the  purchasers  the  purchase 
money  deposited  with  him;  and  that  the  complainant  recover  his 
costs  against  the  defendants,  Beed  and  Lansdale.  This  court 
had  an  opportunity,  at  the  November  term,  1825,  to  examine 
tbe  facts  which  are  now  presented  to  the  court,  for  the  second 
time,  by  the  same  parties.  It  was  not  proper,  on  that  occasion, 
to  decide  on  the  merits  of  the  controversy;  but  the  court  in- 
timated an  opinion,  that  the  sheriff's  sale  could  not  be  sustained 
in  a  court  of  chancery.^  That  opinion  is  confirmed  by  an 
examination  of  the  record  now  before  us.  The  sheriff  had  no 
right  to  sell  a  tract  of  land,  containing  one  hundred  acres,  and 
worth  between  one  thousand  and  two  thousand  dollars,  merely 
to  raise  the  trifling  sum  of  twenty  dollars;  when  the  sale  of 
four  or  five  acres  alone,  which  might  with  propriety  have  been 
separated  from  the  tract,  would  have  produced  the  amount  due. 
The  rule  for  the  sheriff,  in  these  cases,  is  correctly  stated  by 
the  court  of  chancery  of  New  York.  The  chancellor,  in  a  late 
case  there,  says,  that  "  the  proposition  is  not  to  be  disputed, 
that  a  sheriff  ought  not  to  sell,  at  one  time,  more  of  tbe  de- 
fendant's property  than  a  sound  judgment  would  dictate  to  be 
sufficient  to  satisfy  the  demand,  provided  the  part  selected  can 
be  conveniently  and  reasonably  detached  from  the  residue  of 
the  property,  and  sold  separately:"  Tiernan  v.  Wilson^  6  Johns. 
Ch.  411.    There  is  a  still  more  recent  decision,  by  the  supreme 
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oourt  of  New  York,  establiBhing  the  same  docizine.  In  the 
latter  case,  an  estate,  worth  ten  thousand  dollars,  was  sold  bj 
the  sheriff  to  satisfy  a  debt  of  one  hundred  dollars;  and  it  ap- 
peared that  a  small  part  of  the  property  might  have  been  sepa- 
rately sold  for  a  sufficient  sum  to  satisfy  the  execution.  The 
court  did  not  hesitate,  though  no  express  fraud  was  proved,  to 
set  aside  the  sale:  Oroff^  y.  Janes,  6  Wend.  522  [22  Am.  Dec 
545].  Were  courts  of  justice  to  countenance  such  sales,  as  the 
one  presented  by  the  record  before  us,  the  greatest  oppression 
and  injustice  would  be  the  necessary  consequence. 

The  sheriff,  in  this  case,  in  selling  one  hundred  acres  of  val- 
uable land  to  raise  the  small  sum  which  he  was  authorized  to 
collect,  committed  a  breach  of  duty;  his  conduct  was  a  fraud 
on  the  complainant;  and  the  sale  must  be  set  aside.  We  do 
not  discover,  however,  anything  in  the  record  which  authorisee 
a  decree  against  the  defendants,  Beed  and  Lansdale,  for  the 
costs  of  suit  No  particular  acts  of  fraud  appear  to  have  beea 
committed  by  either  of  them. 

That  part  of  the  decree,  therefore,  which  sets  aside  the  sale, 
and  CDJoins  the  sheriff  from  perfecting  the  title  to  Beed  and 
Lansdale,  and  that  part,  also,  which  requires  the  clerk  to  pay 
the  purchase  money  in  his  hands  to  the  purchasers,  must  be 
affirmed;  but  that  part  of  the  decree  which  requires  the  defend- 
ants, Beed  and  Lansdale,  to  pay  costs  to  the  complainant,  most 
be  reversed. 

By  GouBT.  That  part  of  the  decree  which  sets  aside  the  sale, 
and  requires  the  clerk  to  pay,  etc.,  is  affirmed;  the  other  part 
is  reversed.     Cause  remanded,  etc. 

Salb  of  Mobk  toajx  is  Kbcbssabt  to  Satzstt  JxTDOiCBNT. — ^The  sale  of 
a  tract  worth  ten  tbouaand  dollars,  to  satisfy  a  debt  of  one  hundred  dolUra, 
where  the  property  is  so  situated  that  a  portion  of  it  can  be  oonyeniently 
separated  and  sold  for  more  than  enough  to  pay  the  debt,  is  fraadalent»  and 
will  be  set  aside  on  the  motion  of  a  sabsequent  exeoation  creditor*  injured 
thereby:  Orqfy.  Jones,  22  Am.  Deo.  545,  and  note.  The  same  principle  is 
reaffirmed  in  Patteraon  v.  Cameal,  13  Id.  208,  and  in  the  note  hereto.  In 
WU$on  V.  TwiUyt  14  Id.  669,  such  sale  is  deemed  voidable  only  not  void. 


Johnson  t;.  Habbib. 

BoHD  Payabib  to  ths  Tbustess  of  a  ToWkbrxp  and  their 
office,  should  be  sued  on  in  the  name  of  the  township. 

Ebbob.     The  opiuioa  states  the  case. 
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L  Kaylor,  for  the  plainiiflBi, 
(7,  P.  Heder^  contra. 

Blagkfobd,  J.  This  was  an  action  of  debt,  eommenoed  in 
October,  1831.  The  declaration  states  that  John  Johnson, 
Thomas  Harrej,  and  Samael  Scott,  trostees  of  school  township 
No.  9,  in  Franklin  township,  etc.,  complain  of  Daniel  Harris 
and  Oabriel  Johnson,  of  a  plea,  etc.  In  describiDg  the  cause 
of  action,  the  declaration  states  that  the  defendants,  on  the 
twentj-aeventh  of  November,  1830,  by  their  writing  obligatory, 
promised  to  pay  the  trastees  (meaning  the  plaintiffs),  or  their 
BQCoessora  in  office  (meaning  the  successors  in  office  of  the 
plaintiffs),  one  hundred  and  fifty-six  dollars,  eto.  The  declara- 
tion  then  avers  that  the  plaintiffs  are  the  trustees  to  whom  the 
note  was  made  payable.  The  breach  assigned  is,  that  the  money 
has  not  been  paid  to  the  plaintiffs.  The  obligation,  as  read  on 
oyer,  is  as  follows:  *'  Six  months  after  date,  for  value  received, 
we  promise  to  pay  the  trustees,  or  their  successors  in  office,  one 
hundred  and  fifty-six  dollars  and  twenty  cents;  as  witness  our 
hands  and  seals.  Franklin  township,  November  27,  1830. 
Daniel  Harris  [l.  s.],  Qabriel  Johnson  [l.  s.]"  The  defendants 
demurred  to  the  declaration;  the  demurrer  was  sustained;  and 
judgment  was  rendered  for  the  defendants. 

The  declaration  describes  the  plaintiffs  as  the  trustees  of  the 
township.  It  states  that  by  the  words  "  trustees  and  their 
successors  in  office,"  inserted  in  the  bond,  were  meant  the 
plaintiffs  and  the  successors  in  office  of  the  plaintiffs.  It  states, 
also,  that  the  plaintiffs  are  the  trustees  to  whom  the  bond  is 
payable.  According  to  these  allegations,  the  bond  is  not  the 
property  of  the  plaintiffs,  John  Johnson,  Thomas  Harvey,  and 
Samuel  Soott,  trustees  of  the  township;  but  it  belongs  to  the 
township  itself,  of  which  the  plaintiffs  are  alleged  to  be  the 
trastees.  Tbis  township  is  a  corporate  body.  The  act  of  in- 
corporation says:  "That  each  congressional  township  within 
this  state  shall  be  a  body  politic  and  corporate,  by  the  name 
and  style  of  the  'Trustees  of  school  township  No.  — ;'  and  in  its 
corporate  name  and  capacity  may  sue  and  be  sued,"  ete. :  Bev, 
Code,  1831,  p.  463. 

As  the  bond  belongs  to  the  township,  and  as  the  township  is 
competent  to  sue,  this  action  should  have  been  brought  in  the 
corporate  name  d  the  township.  The  money  due  to  a  corpora- 
tion may  be  received  and  receipted  for  by  ite  authorized  agent; 
but  it  can  only  be  sued  for  in  the  name  of  the  corporation. 
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The  present  sait  is  not  in  that  name.  The  plaintifb  here 
John  Johnson,  Thomas  Hanrey,  and  Samuel  Scott,  truatees  of 
school  township  number  9.  That  is  not  the  name  of  the  oor- 
poi-aiioD.  Its  name  is  simply,  **  Trustees  of  school  township 
number  9."  Suppose  the  corporate  name  had  continued  to  be 
what  it  was  under  the  act  of  1824,  tiz.,  **  Township  number  9^ 

range ,"  it  is  obyious  that  A.,  B.,  and  0.,  trustees  of  school 

township,  etc.,  could  not  be  recognized  as  the  name  of  the  cor* 
poration.  The  circumstance  that  the  corporate  name,  instead 
of  being  **  Township  number  9,"  is  **  Trustees  of  school  town* 
ship  number  9,"  can  make  no  difference.  A«,  B  ,  and  0.» 
trustees  of  the  township,  is  no  more  the  name  of  the  oorpora- 
tioQ  in  the  one  case  than  it  would  have  been  in  the  other. 

The  declaration  before  us  shows  that  the  money,  for  the  re- 
covery of  which  the  action  is  brought,  is  due  to  a  congressional 
township;  but  that  the  action  is  not  brought  in  the  oorpoimie 
name  of  the  township.  The  declaration  is  therefore  bad,  and 
the  demurrer  Co  it  was  correctly  sustained  by  the  oireait  court* 

By  CouBT.    The  judgment  is  affirmed,  with  costs. 


NoTB  TO  Town  Tbbasubxb  oa  his  Svogissobs  nr  Omoa  may  be  soed 
on  by  the  town:  Arliuffton  v.  Eiwia,  12  Am.  Deo.  704,  and  note,  where  Um 
question  aa  to  the  proper  party  plaintiff  in  an  aotion  on  a  note  made  to  pab> 
lio  officers  is  oooaidBred. 


Shibxey  v.  Haiika. 

[S  BLAOBrOBn,  408.] 

Joint  Mobtoagkbb  whosb  Dxbts  arm  Sxybral,  may  join  in  a  bill  to  fotia- 

dose. 
On  a  Dborsb  or  FouoLOSvaa,  all  the  Unds  mortgaged  may  be  diraeled  to 

be  sold. 

Error.    The  opinion  states  the  case. 
(/.  Bariden,  for  the  plaintiff. 
J.  Perry,  conira, 

liloEiNNBT,  J.  This  is  a  suit  in  chancery  brought  by  Hanna 
and  Harlan,  to  foreclose  a  mortgage  executed  to  them  by  Shir* 
key. 

The  bill  in  substance  states,  that  Shirkey  being  indebted  to 
the  complainants  in  the  sum  of  one  thousand  one  hundred  and 
bixty-one  dollars  and  eighty-two  cents,  on  the  twenty  sixth  day 
of  November,  1832,  executed  a  note  under  seal  to  Samuel 
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Hanna,  for  five  hundred  and  six  dollars  and  eigbty-five  cents^ 
payable  on  or  before  the  first  day  of  Augast,  1833,  with  inter- 
eat  at  the  rate  of  twelve  per  cent,  per  annum  until  paid;  and 
that  he  also  executed  another  sealed  note  to  John  Harlan,  on 
the  same  daj  and  payable  at  the  same  time,  for  six  hundred 
and  fifty-four  dollars  and  ninty-seven  cents,  and  bearing  the 
same  rate  of  interest;  that  Shirkey  being  seised  in  fee  simple  of 
the  north-west  quarter  of  section  19,  township  19,  range  14, 
except,  etc.,  situate  and  being  in  Union  countj',  on  the  twentj- 
sixtb  day  of  November,  1832,  to  secure  to  the  complainants  the 
payment  of  the  said  sum  of  one  thousand  one  hundred  and  six- 
ty-one dollars  and  eighty-two  cents,  by  deed  of  mortgage  be- 
tween the  said  Shirkey  of  the  first  part,  and  the  said  complain- 
ants of  the  second  part,  in  consideration  of  the  said  sum, 
conveyed  to  the  complainants  the  said  laud.  The  bill  further 
charges,  that  the  said  sums  of  money  have  long  since  become 
due  and  payable,  but  remain  unpaid.  Prayer,  that  Shirkey 
and  bis  heirs  may  be  foreclosed  of  the  equity  of  redemption, 
etc.,  and  that  the  land  may  be  sold,  etc. 

The  defendant  demurred  to  the  bill,  on  the  ground  that  a 
joint  bill  could  not  be  maintained^  the  interests  of  the  mort- 
gagees being  several.  The  demurrer  was  overruled;  and  on 
the  defendant's  refusal  to  answer,  a  decree  was  rendered  in 
favour  of  the  complainants. 

The  decree  is  complained  of,  1.  Because  the  circuit  court 
overruled  the  demurrer  to  the  bill.  2.  Because  it  directs  the 
sale  of  all  the  laud  mortgaged.  We  apprehend  that,  on  exam- 
ination, neither  of  the  objections  to  the  bill  will  be  found  ten- 
able. 

The  rule  of  law  is  certainly  indisputable,  as  assumed,  that  if 
a  man  covenant  with  two  or  more  jointly,  yet  if  the  interest  and 
cause  of  action  be  several,  the  covenant  shall  be  taken  to  be 
several,  though  the  words  of  the  covenant  be  joint.  But  we 
do  not  think  that  that  rule  applies  to  the  case  before  us.  The 
debts  of  the  complainants  were  unquestionably  several,  and 
several  suits  must  have  beeu  brought  at  law,  if,  exclusive  of  the 
t«ecurity  afforded  for  payment  by  the  land  mortgaged,  they  had 
looked  to  other  means  possessed  by  their  debtor  for  payment. 
The  debts,  though  several,  were  secured  b}'  land  mortgaged  to 
them  jointly,  and  it  would  seem  that  their  interest  in  such 
security  being  joint,  they  could  only  have  proceeded  as  they 
have  done,  by  joining  in  the  bill  to  foreclose.  The  cases  of 
Lowe  V.   Morgan^  1  Bro.  0.  G.  368,  and  Palmer  v.   Carlisle, 
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1  Sim.  &  Sta.  423,  are  accordant  with  this  Tiew.  The  lattec 
was  a  bill  to  foreclose,  brought  by  one  of  two  mortgagees,  each 
having  lent  a  certain  sam  on  the  mortgage,  and  it  was  held, 
that  there  could  be  no  foreclosure  or  redemption,  unless  the 
parties  entitled  to  the  whole  mortgage  money  were  before  the 
court.  Other  adjudications  go  as  far.  Without  dwelling  upon 
the  reasons  that  sustain  this  principle,  we  are  satisfied  that  ihm 
demurrer  was  correctly  overruled* 

The  second  objection  is  without  weight.  Sales  of  land  mort- 
gaged are,  by  statute,  to  be  governed  as  sales  of  land  undar 
executions  from  the  common  law  side  of  the  circuit  courta. 
There  is  no  conflict  with  this  statutory  requirement  by  the 
decree. 

By  OouBT.  The  decree  is  affirmed,  with  two  per  cent,  dam- 
ages and  costs. 

JoiiTDEB  OF  MoBvaAons  in  a  bill  to  zedMmt  See  Samden  t.  JV«iC»  10 
Am.  Dec  394. 


MoGoNNELL  V.  Maxwell. 

[8  BLAxnaoMD,  419.] 

A  Baild  icAT  Hays  Tbotbb  aoaikst  thb  Bazlob  or  his  vwidae^  whum 
the  posseflsion  of  the  property  has  been  fnmdolently  tsken  from  ibs 
bailee  in  contravention  of  his  rights. 

Ebbob.    The  opinion  states  the  case. 

D.  Wallace,  for  the  plaintiff. 

A  8.  White  and  L  Naylar,  oonira. 

MoEiNNicY,  J.  Uazwell  and  McOormaok,  the  defendants  in 
error,  brought  an  action  of  trover  in  the  court  below  to  reoo^et 
the  value  of  a  barouche  and  harness  against  McOonnell.  The 
cause  was  tried  bj  a  jury  on  the  plea  of  not  guilty,  and  a  tot- 
dict  and  judgment  rendered  in  favor  of  the  plaintiffiB. 

The  question  presented  for  our  determination  is  founded  on 
an  exception  taken  by  the  plaintiff  in  error,  to  au  instruction 
given  by  the  court  to  the  jury.  It  appears  that  the  defendant 
moved  the  court  to  instruct  the  jury,  *'  that  if  they  believed 
from  the  evidence,  that  the  defendant  purehased  the  baionohe 
and  harness  from  the  general  owners  of  the  same^  and  that  tiie 
plaintiffs  were  bailees  thereof,  that  in  such  case,  the  action  of 
trover  would  not  lie  against  the  defendant."    The  court,  how- 
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erer,  oharged  the  jniy, "  that,  generally^  the  bailee  can  not  main- 
tain trover  against  the  general  owner;  but  that  this  principle 
had  nothing  to  do  with  the  decision  of  the  present  case,  for  the 
action  was  not  against  the  vendors,  who  may  have  been  the 
general  owners,  but  against  the  defendant  who  purchased  from 
them;  and  that  if  the  vendors,  although  they  may  have  been 
the  general  owners,  obtained  possession  of  the  property  by 
fraud,  the  plaintiffs,  although  bailees,  can  maintain  this  action 
against  the  defendant." 

In  support  of  the  action  of  trover,  it  is  necessary  for  the 
plaintiff  to  prove  a  right  to  the  property,  either  absolute  or 
special,  and  a  right  to  the  possession  at  the  time  of  the  con- 
version complained  of;  for  either  an  absolute  or  a  special  prop- 
erty will  support  the  action.  The  union  of  these  distinct  rights 
in  the  same  person  can  not  take  place,  since  the  latter  is  merged 
in  the  former;  but  it  frequently  happens,  that  the  same  prop- 
erty is  subject  to  these  different  relations,  from  whence  arises 
the  rights  of  tbe  general  owner  in  whom  is  the  absolute 
property,  as  well  as  those  attaching  to  a  special  property. 
Cases  of  special  property,  entitling  to  the  action  of  trover,  are 
numerous,  embracing  sheriffs  after  a  levy,  carriers,  bailees, 
trustees,  etc.  During  the  continuance  of  such  special  property 
and  the  right  of  possession,  the  right  to  the  action  of  trover  is 
perfect.  In  the  case  of  a  bailee,  until  the  conditions  of  the 
bailment  are  complied  with,  his  rights  are  protected  not  only 
against  a  stranger  but  against  the  general  owner.  Thus,  in 
Boberis  v.  WyaUy  2  Taunt.  268,  it  was  decided,  that  if  a  person 
who  has  a  temporary  property  in  goods,  deliver  them  to  the 
general  owner  for  a  special  purpose,  he  may,  after  that  purpose 
is  answered,  upon  a  demand  and  refusal,  maintain  trover  for 
them.  The  same  doctrine  is  laid  down  in  1  Chit.  PI.  151;  2 
Sannd.  PI.  &  Ev.  878;  and  3  Stark  on  Ev.  1481.  It  would, 
therefore,  seem  that  the  general  proposition  for  which  the 
plaintiff  in  error  contends,  and  which  correctly  met  the  approval 
of  the  circuit  court,  "  that  a  bailee  of  property  can  not  main- 
tain trover  against  the  general  owner,"  is  subject  to  exceptions, 
than  which,  one  stronger  could  not  be  taken  than  that  sug- 
gested by  the  court  below,  of  a  fraudulent  possession  in  con- 
travention of  the  rights  of  the  bailee.  If  such  possession  was 
taken,  the  vendee  of  the  general  owner  could  not  occupy  more 
favorable  ground  than  he  himself  did. 

The  instraotion  asked  by  the  defendant  must,  therefore,  be 
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regarded  aa  too  general,  and  aa  sabject  to  the  qualification  it 
received  from  the  circuit  court. 
By  CouBT.     The  judgment  is  affirmed  with  coats. 


Trover  by  Tbustik  aoaikst  BsNEnciAaT:  OftpkUl  t.  IsbeU^  19  Am.  Decu 
675.  Trover  by  bailee,  aee  JfosOer  v.  ShuU,  1  Id.  588;  Poole  t.  Symomdt,  8 
Id.  71;  Lvddenv.LeaviU,  6  Id.  4&;  HwUpethr.  FFiboa,  21  Id.  844,  and  note; 
Oner  V.  Stormt,  18  Id.  546,  and  note. 


TaYLOB  v.  HlIiLTEB. 

[8  BiiAfiKiuaD,  483.] 

Pabttter  can  Bikd  Fibm  bt  Notb  only  in  theooimeof  the  partnenhip 

action.    A  firm  note  given  for  an  indiTidoal  debt  to  a  payee  knovi^g 

this  fact,  does  not  bind  the  firm. 
A  Subsbqitent  Verbal  Fbomisb  bt  a  GoPAJmna  to  pay  anch  note  ia 

void  under  the  statate  of  frauds. 
Adiccssions  ov  a  Pabtmbb  aiteb  thb  Dissolution  of  the  finn,  not  nlafei^ 

to  the  previooa  baaineas  of  the  firm,  are  not  evidflDoe  againat  the  pari> 

ners. 
It  is  Ebbob  to  Retusb  iNSTBUonoss  which  a  party  is  entitled  to  i^on  n 

point  of  law. 

Ebbob.    The  opinion  states  the  case. 
8.  Judah,  for  the  plaintifls. 

O.  Dewey  and  0,  L  BaUeU,  contra. 

Stevens,  J.  The  material  facts  of  this  case  are  these:  Jamea 
Hill jer,  the  defendant  in  error^  brought  an  action  of  debt  ia 
the  Posej  circuit  court,  againbt  William  O.  Tajlor,  Livingston 
G.  Taylor,  Heman  B.  Taylor,  Joseph  Fauntleroy,  Butler 
Fauntleroy,  Robert  H.  Fauntleroy,  Wanren  W.  Lewis,  and 
Amos  Clark,  merchants,  trading  under  the  firm  of  Taylor, 
Fauntleroy  &  Co.,  and  avers  in  his  declaration,  that  on  the 
fourth  day  of  February,  1829,  they,  the  said  Taylor,  Fauntle- 
roy &  Co.,  made  their  promissory  note  to  James  H.  Moore  and 
John  W.  Casey,  merchants,  trading  under  the  firm  of  Moore  h 
Casey,  by  which  they,  the  said  Taylor,  Fauntleroy  &  Co.,  for 
value  received,  promised  to  pay  to  Moore  &  Casey,  one  year 
after  the  date  of  said  promissory  note,  the  sum  of  two  thousand 
three  hundred  dollars,  with  interest;  and  that  afterwards,  on  the 
twenty-first  day  of  November,  1829,  before  the  said  promissory 
no^  became  due,  and  before  anything  was  paid  thereon,  Moore 
&  Casey  assigned  and  transferred  it  to  the  said  James  Hillyer, 
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of  wLicli  they,  the  maken,  had  notice;  oondading  with  the 
usual  aTermeDts  of  non-payment. 

To  this  action  the  defendants,  Taylor,  Faontleroy  &  Co., 
pleaded  under  oath  the  plea  of  nil  debei^  on  which  an  issue  was 
joined  to  the  countiy,  a  juiy  txial  had,  and  a  verdict  and  judg- 
loeni  rendered  for  the  plaintiff,  for  the  amount  of  the  face  of 
the  note,  with  interest. 

It  appears  of  record,  by  a  bill  of  exceptions,  that  the  cause 
was  tried  upon  the  general  issue,  on  the  plea  of  nil  debet^  with 
an  agreement  between  the  parties,  that  all  matters  might  be 
given  in  evidence  under  that  general  issue,  which  could  have 
been  specially  pleaded.  The  whole  of  the  evidence  given  on 
the  trial  is  also  set  out  in  a  bill  of  exceptions,  and  made  a  part 
of  the  record,  by  which  it  appears  that  the  defense  set  up  by  the 
defendants  was,  that  the  said  promissory  note  for  two  thousand 
three  hundred  dollars  was  given  for  the  private  and  individual 
debt  of  the  said  William  Q.  Taylor,  who  had  recently  been  one 
of  the  said  firm  of  Taylor,  Fauntleroy  k  Co.,  by  the  said 
William  O.  Taylor,  without  the  knowledge  or  consent  of  the 
firm;  and  that  the  said  Moore  and  Casey  knew,  at  the  time  they 
took  said  note  from  said  William  O.  Taylor,  in  the  name  of  the 
firm  of  Taylor,  Fauntleroy  k  Co.,  that  the  firm  did  not  owe  the 
money,  and  that  the  note  was  executed  by  said  Taylor  in  the 
name  of  Taylor,  Fauntleroy  &  Co.  without  authority,  and  with- 
out the  knowledge  or  consent  of  the  firm,  and  was  therefore  ob- 
tained by  fraud  and  collusion.  It  also  appears  of  record, 
among  the  evidence  taken  and  submitted  to  the  jury,  that  some 
few  days  before  the  making  of  the  said  promissory  note,  the 
said  William  Q.  Taylor  sold  all  his  interest  in  the  firm  of  Taylor, 
Fauntleroy  &  Co.  to  his  son,  Heman  B.  Taylor,  one  of  the 
members  of  the  concern,  and  withdrew  from  the  partnership. 
It  is  also  shown  of  record,  by  the  bill  of  exceptions,  that  the 
piaiotiff  introduced  evidence  to  prove  that  one,  or  perhaps  two 
of  the  individuals,  partners  of  the  firm,  did,  some  time  after  the 
making  of  said  note,  admit  that  the  firm  was  liable  to  pay  the 
note;  and  that  one  of  those  partners  had  once  said  he  would 
pay  if  goods  and  merchandise  would  be  received  in  payment. 

It  also  appears  of  record,  by  a  bill  of  exceptions,  that  after 
the  evidence  was  closed,  and  before  the  jury  retired  from  the 
bar,  the  defendants  asked  the  court  to  instruct  the  jury  that  an 
individual  partner  of  a  firm  can  not  bind  his  copartners  by  a 
promissory  note,  except  it  be  in  a  partnership  trantection;  and 
that  if  the  juiy  should  believe  that  the  note  on  which  the  suit  was 
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brought,  was  given  by  Taylor  for  his  own  individoal  debt,  and 
that  that  fact  was  known  to  the  payees  at  the  time  they  piooared 
the  note,  the  verdict  ought  to  be  for  the  defendants;  and,  also, 
that  the  subsequent  verbal  promise  of  the  one  partner  to  pay  a 
note  thus  given  by  the  other  partner  for  his  individnal  debt,  is 
void  under  the  statute  of  frauds;  and,  also,  that  the  admissions  of 
an  individual  partner  of  a  firm,  made  after  the  dissolution  of  ih» 
partnership,  and  not  relating  to  the  previous  business  of  the  firm, 
are  not  evidence  to  charge  the  other  partners;  and,  also,  if  said 
Taylor,  who  made  the  note  in  the  name  of  the  firm,  was  not,  at 
the  time  he  made  the  note,  one  of  the  members  of  the  firm,  and 
the  payees  at  the  time  knew  the  fact  of  his  having  oeaaed  to  be 
a  member  of  the  partnership,  the  firm  is  not  bound  to  pay  the 
note. 

The  instructions  being  opposed  by  the  counsel  for  the  plaint- 
iff, the  court  refused  to  give  them,  and  also  refused  to  give  any 
instructions  whatever.  To  which  refusal  of  the  court  the  de- 
fendants excepted. 

It  also  appears  of  record,  by  another  bill  of  exceptions,  that 
after  the  jury  had  returned  their  verdict  into  court,  and  before 
final  judgment  was  rendered  thereon,  the  defendants  moved  the 
court  to  set  aside  the  verdict,  and  grant  them  a  new  trial;  be- 
cause the  verdict  was  contrary  to  law  and  evidence,  and  because 
the  court  had  erred  in  refusing  to  instruct  the  jury  as  asked. 
This  motion  was  overruled,  and  a  final  judgment  was  rendered 
on  the  verdict;  to  which  opinion  of  the  court,  in  overruling  the 
motion  for  a  new  trial,  the  defendants  also  excepted. 

Whether  the  evidence  in  this  case  sustains  tho  verdict  of  the 
jury,  is  a  question  that  we  have  not  looked  into.  This  opinion 
relates  exclusively  to  the  refusal  of  the  court  to  instruct  the 
jury.  It  is  said  by  the  supreme  court  of  the  United  States,  in 
the  case  of  Livingston  ei  at.  v.  The  Maryland  Iwmrance  Company^ 
7  Crancb,  506,  544,  that  if,  in  point  of  law,  a  party  is  entitled 
to  a  particular  instruction  to  the  jury,  and  the  court  refuses  to 
give  it,  it  is  error;  that  the  party  has  a  right  to  a  pointed  and 
positive  instruction,  if  it  is  required.  And,  again,  in  the  case 
of  Etting  v.  The  Bank  of  the  United  States,  11  Wheat.  59,  the 
court  says,  that  the  inferior  court  is  not  to  be  the  sole  judge 
whether  instructions  asked  are  relevant  or  not,  but  if  the 
court  refuse  to  give  the  instructions  on  that  account,  the  party 
may  take  his  bill  of  exceptions,  and  if  he  can  show  that  the 
instructions  were  relevant,  it  will  avail  him. 

In  the  case  now  under  consideration,  the  evidence  deariy 
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shows  that  the  instructions  asked,  as  above  noticed,  were  rele- 
vant, and  were  some  of  the  material  points  which  the  jury  had 
to  decide;  and  upon  a  view  of  the  whole  of  the  facts  and  evi* 
dence  disclosed  by  the  record,  we  think  that  in  point  of  law  the 
party  was  entitled  to  the  instructions  asked,  and  that  the  court 
ened  in  refusing  them. 

By  CouBT.    The  judgment  is  reversed,  and  the  verdict  set 
aside,  with  costs.    Cause  remanded,  etc. 


Power  or  PABnrsa  Avrxa  Dissolution. — See  note  to  Ohardon  v.  OUphatU^ 
6  Am.  Dec  074.  In  respect  to  admiarion  of  partner  after  disBolation,  sea 
Barrmger  v.  Smeed^  20  Id.  74;  WUson  v.  Torbert,  21  Id.  632;  Cody  v. 
Shepherd,  22  Id.  379;  aa  to  note  made  by  partner  in  firm  name,  after  the  dit- 
aolntion  of  the  partnership,  see  Oravea  v.  Merry,  16  Id.  471,  and  note; 
Wooclford  ▼.  Darwin,  21  Id.  573.  As  to  power  of  partner  to  revive  debt 
after  dissofaition  of  the  firm,  see  WiUon  v.  Toriferi,  21  Id.  632;  CoUy.  Tracy, 
20  Id.  110;  ChanUm  ▼.  OUpkanl,  6  Id.  574.  After  diasdlntion  of  the  part- 
nership a  copartner  has  no  power  to  assign  the  whole  interest  in  the  part- 
nership effects  for  the  benefit  of  preferred  creditors;  Egbert  v.  Wood,  24 
Id.  236. 

Kon  or  the  Fibx  Given  vqb  Individual  Dxbt  does  not  bind  the  finnt 
PoindetBter  t.  Waddy,  8  Id.  749. 

IifsntucTiONS  8Houu>  BB  GiVEN  npon  a  question  of  law  on  evidence  ad- 
dnced:  Plummer  t.  Ohem,  14  Id.  572;  Washburn  v.  Tracy,  15  Id.  661; 
FUi4Aer  v.  Howard,  16  Id.  686.  Instmctians  asked,  on  a  hypothetioal  state- 
ment of  facta,  will  not  be  granted  nnless  justified  by  all  the  facts  assomed 
ind  stated:  Bodey  v.  Cheeapeake  Ins.  Co.,  22  Id.  337. 


Wernwao  v.  Bbown. 

[8  Blaoewobsd,4S7,} 

brrBSBsr  of  Dbobxs  nr  a  Fobeclosubb  Suit  nms  according  to  the  l^gsl 
rate,  and  not  according  to  the  rate  specified  in  the  mortgage. 

Dbcbkk  of  FoBiCLOBusB  SHOULD  Show  THE  SuM  DuE  the  mortgagor,  and 
shoold  not  refer  the  caloolation  thereof  to  a  ministerial  officer. 

Ebbob.     The  opinion  states  the  case. 

(7.  Fletcher  and  W,  Quarles,  for  the  plaintiif. 

«/l  Morrison,  contra. .. 

McEnarET,  J.  This  is  a  bill  in  chancery  to  foreclose  a  mort- 
gage, brought  by  Brown  and  Morrison  against  Wemwag.  A 
demnrrer  was  filed  to  the  bill,  which,  we  think,  was  correctly 
overmled  by  the  circuit  court.  That  court  rendered  a  decree 
in  favor  of  the  complainants. 

The  principal  and  only  question  to  be  decided  is  presented  by 
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the  first  error  assigned,  which  is  as  foUows:  **  There  is  no  sam 
decreed  to  be  paid,  bat  the  amount  is  left  open  for  the  derk  or 
sheriff  finally  to  decree  the  amount  due  at  the  time  of  sale,  so 
that  exorbitant  interest  may  be  calculated  to  that  time/' 

The  record  shows  that  the  mortgage  was  executed  to  seonze 
the  payment  of  soTeral  sums  of  money  due  by  judgments,  notos, 
etc.,  upon  a  part  of  which,  due  by  notes,  interest  was  agreed  to 
be  paid  at  the  rate  of  twenty-five  per  cent,  per  annum,  and  upon 
one  note  for  three  hundred  and  nineteen  dollars  and  forty*nine 
cents,  the  sum  of  twelve  dollars  per  month  was  agreed  to  be 
paid.  The  circuit  court  decreed:  '*  That  the  amount  of  the  aeir- 
eral  notes,  judgments,  and  securities  mentioned  in  the  said  bill 
of  complaint,  and  the  tx)nditionsof  said  mortgages  respectively, 
or  so  much  thereof  as  may  then  be  due  and  owing  to  the  said 
complainants  by  the  said  William  H.  Wernwag,  together  with 
all  interest  and  the  costs  of  this  suit,  and  all  costs  on  the  judg- 
ments enumerated  in  the  said  bill  of  complaint,  be  paid  to  the 
said  complainants  on  or  before  the  first  day  of  Jannaiy  next; 
and  in  default^"  etc. 

This  decree  is  radically  detective:  1.  Because  it  gives  to  the 
mortgagees  interest  at  the  stipulated  rate  to  the  first  day  of 
Januaiy  next  ensuing  its  rendition,  the  day  on  which  the  money 
is  decreed  to  be  paid;  and  2.  Because  it  leaves  the  sum  to  be 
paid  to  be  decided  by  the  clerk  or  sheriff  without  the  action  of 
the  court 

1.  The  case  of  Mitter  v.  Burroughs,  4  Johns.  Oh.  486,  settles 
the  first  point,  that  after  a  decree  the  original  contract  ia  mezged, 
and  from  that  time  the  sum  decreed  draws  only  the  legal  rate 
of  interest.  So  that  in  the  case  before  us,  although  by  statoie 
the  higher  rate  of  interest  agreed  to  be  paid  was  recoverable  by 
the  decree,  yet  after  its  rendition,  interest  at  the  rate  of  six 
per  cent,  per  annum  only  should  have  been  given.  It 
appears  by  the  record,  that  the  term  at  which  this  decree  was 
rendered  was  held  in  the  month  of  September,  and  interest  as 
stipulated  by  the  contract  was  given  to  the  first  day  of  January 
ensuing.    This  was  clearly  erroneous. 

2.  A  decree,  as  a  judgment,  should  show  on  its  face  what  the 
court  has  decided;  and  in  Bonore  v.  ColmemU^  1  J.  J.  Marsh. 
625,  and  Stagner  v.  Fox,  Id.  556,  it  is  laid  down  that  a  reference 
to  the  evidence  filed,  or  to  other  records,  etc.,  can  not  be  tol- 
erated, and  that  no  execution  can  issue  on  such  a  decree  or 
judgment.  The  same  principles  are  settled  in  Bonia  v.  Oay.  1 
Litt  27;  Farmer  el  al.  v.  Samud,  4  Id.  187  [14  Am.  Dec.  106); 
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and  GHffiih  ▼.  Depew,  3  Marsh.  177  [18  Am.  Dec.  141]. 
In  the  first  of  these  cases,  it  is  said  that  the  decree  or  jadg- 
inent  should  be  certain  and  definite,  aim  that  nothing  should  be 
left  to  the  clerk  to  ascertain,  or  sum  up  by  reference  to  other 
parts  of  the  record;  and  if  it  be  not  so,  no  execution  can  be  is- 
sued by  the  order  of  the  court  or  otherwise.  These  cases  are 
illustratiTC  of  the  settled  rules  in  chancery  practice,  and  are 
deeply  founded  in  reason,  and  the  respective  duties  of  the  court 
and  its  ministerial  oflScer.  The  duty  of  a  court  either  of  law  or 
equity,  ia  to  pronounce  the  law  applicable  to  the  facts  presented; 
that  of  the  clerk,  to  record  the  sentence  of  the  court.  The 
duties  of  the  one  are  distinct  from  those  of  the  other,  and  the 
eorxeetion  by  the  clerk,  of  errors  committed  by  the  court,  would 
invest  the  ministerial  officer  with  the  duties  and  responsibilities 
of  the  judicial. 

By  Comtr.  The  decree  is  reversed  with  costs.  Oause  re* 
manded,  etc. 

Tas  Susjaiyr  or  Iiwpasr  n  Oawmnop  at  Labob  fai  Um  note  ioBdMk 
V.  FnmeK  ^  Am.  Dm.  180,  H  jogr.  Intensl  on  JndgBMiiti^  mdm  notob  107i 
Afllfarv.  Amd;  6  Id.  482;  D^ /^  Kcfyne  V.  Awtam,  19  Id.  41L 
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FOWLEB  V.  GUBBIK 

BiooND  Wbit  OOP  Habebs  Fachas  cah  hot  bb  lanjBD  after  tfaa  ink 

been  ezeonted. 
Writ  of  Rbbi'itutiow  will  bb  Awabdbd  to  pertiee  iriio  hftve  been  oosfeed 

by  the  execatioii  of  a  writ  illegaUy  iaeaed. 

MonoN.    From  the  circuit  court  of  Boone  caantj,    Tha 

opinion  states  the  case. 

Bichardaon^  for  the  appellant. 

Ohinn^  WtokUffe^  and  Wooley,  for  the  appellee. 

By  Court,  Ubdebwood,  J.  John  Den,  as  lessee  of  Fowler,  ob- 
tained a  judgment,  in  May,  1820,  for  his  term  yet  to  come  in 
and  to  an  undivided  moiety  of  five  hundred  acres  of  land 
mentioned  in  the  declaration.  In  1823,  a  writ  of  habere  /acioM 
issued  upon  this  judgment,  and  was  executed  by  the  sheriff; 
who,  according  to  the  command  thereof,  delivered  possession 
of  a  moiety  of  the  tenements  to  the  lessor,  Fowler.  In  1830, 
Fowler,  in  the  name  of  John  Doe,  as  lessee,  sued  out  a  second 
writ  of  habere  /aciae,  and  in  virtue  thereof,  the  sheriff  put  said 
Fowler  into  possession  of  various  tenements  occupied  by  other 
persons  than  those  who  were  subjected  to  the  writ  of  1823.  In 
executing  this  last  writ,  the  sheriff  turned  no  tenant  out,  but 
he  put  Fowler  in  as  a  co-tenant. 

On  the  motion  of  Currie,  etc.,  this  second  writ  of  habere 
facias  was  quashed,  and  a  writ  of  restitution  awarded.  Whether 
the  court  acted  correctly  in  quashing  the  second  habere  /acias^ 
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And  in  awarding  restitation,  are  the  qneeiions  presented  for 
reTiBion. 

We  think  the  second  habere  factas  was  properly  qnaahed.  It 
Batiafactorilj  appears  that  Fowler,  by  the  ezecation  of  the  first 
habere  facias^  was  put  into  possession  of  the  moiety  of  the  land 
recovered.  By  such  deliyery  of  the  possession,  his  jadgment 
was  fully  satisfied,  and  thereafter  he  could  no  more  have  an- 
other writ  of  habere  facias  than  a  plaintiff  could  have  a  second 
fieri  facias  after  making  the  amount  of  his  judgment  upon  the 
first. 

If  the  possession  delivered  under  the  first  habere  facias  is  in- 
vaded. Fowler  must  seek  redress  by  writ  of  forcible  entry,  or 
by  ejectment.  His  adversaries  will  thereby  have  an  opportunity 
to  be  heard.  He  cau  not  redress  himself  against  them  by  a 
new  haberefacias  on  a  satisfied  judgment. 

We  perceive  no  error  in  the  judgment  for  restitution.  Its 
effect  is  to  place  the  parties  in  statu  que.  There  they  should 
be  placed  whenever  the  process  of  execution  has  been  improp- 
erly used  to  gain  an  advantage,  or  to  the  prejudice  of  a  party 
who  is  not,  or  ought  not  to  have  been,  bound  by  the  judgment. 

We  deem  it  useless  to  notice  minor  questions  in  the  cause. 

Judgment  a£Srmed,  with  costs. 

Writ  of  RssTmrnoK  will  not  be  granted  where  there  is  any  question  as 
to  the  facts:  Crockett  v.  Ltuhbrooh^  17  Am.  Dec.  98. 

Alias  and  Plusies  Wbtts  of  Possbssion  may  be  issued  when  requisite  to 
enforce  the  satisfaction  of  a  judgment.  But  it  is  a  generally  recognized  rale 
that  no  writ»  whether  cUkia^  pluries,  or  original,  can  issue  to  enforce  a  judg- 
ment already  satisfied;  and  a  judgment  for  the  possession  of  real  property  is 
deemed  to  be  satisfied  when  the  writ  of  possession  has  been  filed  in  oonrt^ 
with  the  sheriff's  return  indorsed  thereon,  showing  its  execution.  If,  after 
such  return,  the  defendant  retake  possession,  the  only  remedy  is  by  eject- 
ment, or  forcible  entry  and  unlawful  detainer,  or  by  such  local  statutory 
mode  of  proceeding  as  may  have  been  provided  by  the  laws  of  the  statet 
Freeman  on  Executions,  sees.  470,  477. 


Jenkins  t;.  Jenkins'  Heibs. 

[2  DAVAp  102.] 

ICak  of  Unsoukd  Mum  can  not  Make  a  Valid  Gont&aot  of  Mabxiaio^ 
and  his  alleged  widow  is  not  entitled  to  dower  in  his  estate. 

Bill  in  chancery  from  the  Garrard  county  circuit  court    Ih« 
opinion  states  the  case. 

Anderson^  for  the  plaintiff. 

Crittenden^  for  the  defendants. 
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Bj  Court,  BoBSBTBON,  0.  J.  The  only  qaesiioii  in  this 
is,  whether  Anne  Jenkins  is  entitled  to  dower  in  the  estate  of 
Jonathan  Jenkins,  deceased,  with  whom  she  intermaiiied  after 
it  had  been  ascertained,  bj  regular  inquisition,  that  he  was  of 
**  onsound  mind/'  and  with  whom  she  continued  to  cohabit 
from  the  date  of  the  marriage  until  bis  death,  although  he  con- 
tinued, as  is  alleged,  and  not  denied  b^  her,  to  be  of  unsound 
mind,  without  any  lucid  interval,  from  the  date  of  the  inquisi* 
tion. 

She  insists,  1.  That  there  is  no  sufficient  proof  of  his  in- 
capacity; 2.  That  mere  unsoundness  of  mind  will  not  avoid  a 
contract  of  marriage,  and  that  the  wife  of  even  an  idiot  is  en- 
titled to  dower. 

1.  The  alleged  unsoundness  of  mind  at  the  date  of  the 
union,  and  the  continuation  of  that  unsoundness  until  dissolu- 
tion, must  be  deemed  to  have  been  admitted  by  the  answer  to 
the  bill  filed  in  this  case  for  distribution.  To  that  bill  Anne 
Jenkins  merely  says,  that  she  **  admits  that  she  was  the  lawful 
wife  of  Jonathan  Jenkins,  deceased,  at  the  time  of  his  death; 
she  therefore,  as  such,  insists  upon  her  right  to  dower.'' 

Now  the  bill,  not  only  did  not  suggest  that  she  was  the  lawful 
wife  of  Jonathan  Jenkins,  but  averred  that  she  never  was  his 
wife;  and  after  setting  forth  the  inquisition  and  the  appointment 
of  a  committee,  alleged,  as  before  stated,  that  he  was  never 
restored  to  soundness  of  mind.  Such  a  response,  to  such  al- 
legations,  must  be  deemed  a  tacit  admission  of  their  truth. 
And,  consequently,  this  court  can  not  presume,  even  were  such 
presumption  allowable,  were  there  no  evidence  but  the  in- 
quisition, that  Jonathan  Jenkins,  at  any  time  after  the  marriage 
or  the  inquisition,  could,  by  cohabitation  and  recognition,  or 
otherwise,  have  become  a  husband  de  jure  or  de  facto.  The 
alleged  unsoundness  of  his  mind  must,  therefore,  be  deemed 
to  have  been  conclusively  established. 

2.  The  terms  *'  of  unsound  mind  "  have  a  determinate  and 
technical  import,  and  which  is  very  comprehensive.  They  do 
not  (when  used  in  a  legal  sense)  mean  imbecility  of  mind 
merely,  but  are  synonymous  with  non  compos  mentis^  and  im- 
port necessarily  '*  a  total  deprivation  of  reason,"  comprehend- 
ing idiocy,  lunacy,  and  adventitious  madness,  either  temporaiy 
or  permanent,  remediable  or  irremediable.  See  the  fourth, 
fifth,  and  sixth  numbers  of  the  Law  Libraiy,  containing  a 
late  *'  practical  treatise  on  the  law  concerning  lunatics,  idiots, 
and  persons  of  unsound  mind— by  Leonard  Shelford." 
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Thas  understanding,  as  it  is  onr  dntj  judicially  to  under- 
stand, tbe  pbrase  *'  of  unsound  miud,"  when  used  in  the  in- 
qniaiiion,  and  in  the  bill,  we  come  to  the  question,  can  a  person, 
while  in  such  a  state  of  mind,  make  a  contract  of  marriage  that 
will  be  effectual  for  an j  legal  purpose  ?  If  we  consult  reason, 
aualogy,  or  law,  the  answer  must  be,  no. 

A  contract  is  the  agreement  of  minds.  If  there  be  no  reason, 
or  volition,  there  is  no  mind  which  can  make  a  valid  agreement. 
A  person  "  of  unsound  mind,"  an  idiot,  for  example,  is,  as  to  all 
intellectual  purposes,  dead;  and  such  a  being,  destitute  of  in- 
tellectual light  and  life,  is  as  incapable  as  a  dead  body  of  being 
a  husband  or  a  wife,  in  a  legal,  rational,  or  moral  sense. 

We  know  that  Lord  Coke,  1  Thos.  Co.  662,  said:  *«The  wife 
of  an  idiot  shall  be  endowed/'    But  in  a  note,  the  editor 
says,  that  such  is  not  now  the  doctrine  of  the  courts.    It  is 
not  improbable   that  this   inconsistent  and  anomalous  doc- 
trine in  Coke  was  superinduced,  chiefly,  if  not  altogether,  by 
the  literal  and  absurd  interpretation  which  had  once  been  given 
to  a  statute  of  82  Hen.  YIII.,  which  declared  that  "  no  prohib- 
ition, God's  law  except,  shall  impeach  any  marriage  without  the 
Levitieal  degrees."    The  courts  having,  at  first,  construed  this 
statute  to  mean  (what  it  was  never  intended  to  mean),  that  all 
marriages,  except  such  as  were  within  the  Levitieal  degrees, 
were  good  and  valid,  necessarily  concluded  that  an  idiot  might 
lawfully  marry.    But  this  unreasonable  doctrine  has  been  sup- 
planted by  one  that  is  more  just  and  rational,  and  which  is 
altogether  consistent  with  the  harmony  and  dignity  of  the  law 
as  a  whole  and  as  a  science.    Marriage  is  now  deemed,  in  all 
respects^  a  civil  union,  depending  on  contract,  express  or  im- 
plied, and  requiring  the  exercise  of  reason.    Thus  it  is  said  of 
a  woman  claiming  dower,  "  she  must  have  been  the  wife  of  a 
person  who,  at  the  time  of  the  marriage,  was  of  sound  mind,  as 
a  man  of  unsound  mind  is  incapable  of  contracting,  although 
in  the  time  of  Lord  Coke  the  law  was  held  otherwise:"  Clancy 
on  Bights,  197.    According  to  the  civil  law,  the  marriage  of  a 
person  of  unsound  mind  was,  like  other  verbal  agreements, 
void;  and  such,  too,  is  the  modern  doctrine  of  the  common 
law:  1  BI.  Com.  438;  1  Boll.  Abr.  857;  WighJtman  Y.Wightman, 
4  Johns.  Ch.  843.    As  a  necessary  deduction,  curtesy  and  dowez 
must  fail  when  there  had  been  no  marriage:  1  Vern.  10;  Plowd. 
2G3,  b;  Law  libr.  No.  5,  288,  and  Clancy,  supra. 

We  do  not  deem  it  necessaiy  to  the  destruction  of  a  claim  to 
dower,  asserted  in  consequence  of  an  alleged  marriage  with  a 
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man  destitute  of  reason,  that  there  should  be  a  decree  of  nulli- 
fication in  his  life-time.  For  his  heirs  and  distribatees  maj  in- 
cidentallj  impeach  the  marriage,  and  have  its  validity  and  effeei 
jadiciallj  settied,  in  a  suit  in  chaocery  for  dower  or  for  distzi* 
bution,  whenever  any  chum  is  asserted  to  any  portion  of  hia 
estate  in  yirtue  of  an  alleged  marriage  with  him. 

Unless  the  woman  claiming  dower  had  been  the  wife  of  the 
man  in  whose  estate  she  claims  it,  she  can  not  be  entitled  to  it. 
Bhe  could  not  have  been  his  wife,  unless,  during  their  cohabit- 
ation, he  had  made  with  her  a  contract  of  marriage  in  prasseniL, 
Unless  he  had  reason,  or,  in  other  words,  a  sound  mind,  it  was 
impossible  for  him  to  have  made  such  a  contract.  His  incapac- 
ity may  be  asserted  by  his  heirs  and  distributees,  in  oonse- 
qaence  of  their  privity;  and  whenever  the  fact  is  satisfactorily 
established,  in  an  appropriate  mode,  and  in  the  proper  form, 
all  claim  to  dower  must  necessarily  fail. 

A  suit  in  chancery  for  dower,  or  for  partition  or  distribation, 
presents  a  fit  and  proper  occasion  for  trying  the  existence,  or 
non-existence,  of  an  alleged  marriage  with  the  person  whose  e^ 
tate  is  the  subject-matter  of  the  suit. 

Wherefore  it  is  the  opinion  of  this  court,  on  the  facts  as  ex- 
hibited by  the  record,  that  tiie  circuit  court  did  not  err  in  dis- 
regarding the  claim  of  Anne  Jenkins  to  dower  in  the  estate  of 
Jonathan  Jenkins,  and  conseqaenUy  the  decree  of  thai  court 
must  be  afiBrmed. 

Marktaos  of  iHBAini  PfeBSOV.^See  note  to  Jadsmm  v.  Kiag^  15  Am.  Dmu 
168. 


Gates  v.  Blingob. 

P  Daxa,1SB.] 

PcBUO  NmsAVca  hat  bb  Abated  bt  ant  PiBSOif,  whother  he  ham 

injured  by  it  or  not;  bat  a  private  nnisanoe  can  be  abated  only  by  one 

who  is  injured  by  it. 
TuosQ  CoMPLAiNXD  ov  1CU8T  BB  ▲  KuiSAHCB  at  the  time  of  its  abatementi 

in  order  to  joatify  saoh  abatement;  it  in  not  raffioient  that  the  thiuig  had 

been  a  nuiaance,  and  was  likely  to  be  so  again. 
Bight  to  Abatb  Kitisascb  is  CoKrarBO  to  the  removal  of  that  whioh  eon- 

stitntes  the  nnisance. 

Case,  from  the  circuit  court  of  Hancock  county.    The  opin* 
ion  states  the  case. 


Jfonroe  amf  Calhoun,  for  the 

Marehead  and  Brown,  for  the  defendants. 


Uay,  1833.]  Gates  v.  Buncos.  441 

Bj  Court,  BoBEBTSON,  0.  J.  The  plaintiff  saed  the  defend- 
ants, in  case,  for  diverting  the  water  from  his  mill,  bj  cutting 
a  ditch.  They  attempted  to  justify  on  the  ground  that  the  mill* 
dam  was  a  nuisance^  which  they  had  a  legal  right  to  abate. 

On  the  trial,  the  court  instructed  the  jury  that  *'  if  the  water 
occasioned  (by  the  dam)  was  a  nuisance,  or  had  been  a  nui- 
sance, and  was  like  to  become  so  again,  the  defendants  had  a 
right  to  cut  a  ditch,  and  draw  off  the  water,''  and  thereupon  the 
jury  found  a  verdict  for  the  defendants,  on  which  the  court 
rendered  a  judgment  in  bar  of  the  action. 

Any  person  who  is  injured  by  a  private  nuisance  may  abate 
it;  and  a  public  nuisance  may  be  abated  by  any  one,  even 
though  it  may  not  have  occasioned  any  special  damage  or  in- 
convenience to  him  individually:  1  Hawk.  P.  0.,  c.  75,  sec.  12; 
Bac.  Abr.,  tit.  Nuisance,  0;  Buss,  on  Orimes,  303. 

But  whether  the  evidence  was  sufficient  to  prove  that  the 
mill  dam  was  a  nuisance,  and  was  subsisting  as  such  when  the 
ditch  was  cut;  or  whether,  if  it  were  a  nuisance,  it  was  public, 
or  private  merely,  and,  if  the  latter,  whether  the  defendants, 
or  any  one  of  them,  was  prejudiced  by  it,  are  questions  of  fact, 
respecting  which  we  shall  not  now  express  an  opinion;  because, 
according  to  any  allowable  deduction  from  the  proof,  the  in- 
struction by  the  court  is  deemed  erroneous,  and  therefore,  on 
that  ground,  were  there  no  other,  the  judgment  must  be  re- 
versed, and  the  case  be  remanded  for  another  trial,  when  the 
iacts  may  assume  a  different  aspect. 

In  the  opinion  of  this  court,  the  instruction  is  erroneous  in 
three  particulars: 

1.  It  is  not  strictly  true,  that  **  if  the  dam  had  been  a  nui- 
sance, and  was  like  to  become  so  again,''  the  defendants  had  a 
right  to  abate  it.  Unless  it  was  a  nuisance  at  the  time  when 
the  ditch  was  cut,  no  person  had  a  right  to  stop  or  obstruct  the 
mill  without  the  owner's  consent.  It  is  not  now  material 
whether  the  evidence  tended  to  prove  that  the  dam  was  a  nui- 
sance when  the  ditch  was  cut;  for  the  instruction  clearly  im- 
plies that,  though  it  may  not  have  been  then  a  nuisance,  the 
defendants  had  a  right  to  abate  it  if  it  had  been,  and  would 
probably  again  become  a  nuisance;  and  it  is  evident  that,  even 
though  it  may  have  been  once  a  nuisance,  and  might  again  be- 
come-so,  it  may  not  have  been  a  nuisance  when  the  ditch  was 
cut  by  the  defendants.  A  probability  that  a  thing  may  become 
a  nuisance,  or,  in  other  words,  an  actual  and  substantial  annoy- 
ance, public  or  private,  does  not  make  a  nuisance  which  can  be 
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lawfully  abated;  and  thereforOy  Lord  Hardwicke»  in  an  anony- 
mous case  in  8  Aik.,  said,  that  ''  the  fears  of  mankind,  though 
the  J  may  be  reasonable,  will  not  create  a  nuisance." 

In  a  proper  case,  when  the  danger  is  imminent,  a  nnisanee 
may  be  prevented  by  injunction;  and  for  that  which  had  been  a 
common  nuisance,  an  indictment  would  be  an  effectual  and  ap- 
propriate remedy. 

A  nuisance  must  be  actually  subsisting,  to  the  injury  of  the 
public,  or  of  some  individual,  before  any  person  should  be  suf- 
fered to  resort  to  a  remedy  so  critical,  perilous,  and  extra- 
ordinary as  that  of  his  own  will  and  power,  which  neoeesily 
alone  indulges  in  cases  of  extremity  or  great  emergency,  in 
which  no  ordinary  remedy  will  be  altogether  effectual.  The 
public  peace  should  not  be  jeoparded  by  permitting  indiridoala 
to  redress  their  own  wrongs,  when  they  might  obtain  adequate 
security  and  indemnity  by  a  resort  to  any  of  the  ordinaiy  rem- 
ediee  in  courts  of  justice. 

Prima  facie^  a  mill  dam  which  was  once  a  nuisanoe,  will  con- 
tinue to  be  so  as  long  as  it  exists;  but  it  may  not;  and,  thera- 
fore,  as  the  dam  may  not  in  this  case  have  been  a  nuisanoa 
when  the  ditch  was  cut,  the  instruction  was  erroneous. 

2.  Even  though  the  dam  may  have  been  a  nuisance  when  the 
ditch  was  cut,  the  defendants  had  not,  as  the  court  instructed 
the  jury  that  they  bad,  a  right  as  a  matter  of  course  to  abate 
the  nuisance;  because  it  may  have  been  in  the  opinion  of  the 
jury  a  private  nuisance  only,  and,  if  so,  no  person  who  was  not 
injured  by  it  had  a  right  to  abate  it;  and  therefore,  as  the  jury, 
and  not  the  court,  had  a  right  to  decide  whether  the  nuisance 
was  public  or  private,  and  whether,  if  private,  it  annoyed  the 
defendants,  or  any  of  them,  the  court  erred  in  instructing  the 
jury,  that  if  they  believed  that  the  dam  was  a  nmsance,  the  de- 
feudunts  had  a  right  to  abate  it. 

3.  If  the  defendants  had  a  right  to  cut  a  ditch  for  abating  a 
nuisance,  their  right  was  limited  to  that  which  was  a  nuisanoe: 
they  had  no  right  to  draw  off  more  water  than  so  much  as  would 
abate  the  nuisance.  If  they  transcended  that  limit,  they  did  an 
injury  to  the  plaintiff,  for  which  he  might  have  an  action:  Rex 
v.  Pappineau,  1  Stra.  686;  and  Buss,  on  Crimes,  306.  The  ditch 
may  have  been  deeper  than  the  end  to  be  legitimately  effected 
by  it  required.  There  was  no  proof  as  to  that  point,  and  the 
instruction  is,  in  that  particular,  unqualified,  and  therefore  is 
erroneous,  because  it  imports  that  the  defendants  were  justifi- 
able, even  if,  in  abating  a  nuisanoe,  they  wantonly  or  recklessly 
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destroyed,  without  necessity,  the  total  yalue  of  the  plaintifls' 
milL 

Wherefore  it  is  considered  by  this  court,  that  the  judgment 
be  reYersed,  and  the  cause  remanded  for  a  new  trial. 


BiGBT  or  PuvATB  Pbhsok  TO  Abatk  A  Nttisancb  without  Scht. — ^A 
private  penon  who  is  injured  by  tho  ezistenoe  of  a  naisanoe  has  an  undoubted 
ri^t  to  abate  it.  This  is  one  of  the  instances  in  which  redress  by  the  act  of 
tbo party  ia  permitted  by  law:  3  BL  Com.  220;  Cooley  on  Torts,  46;  1  Billiard 
on  Torta,  005;  Hanhattan  Al/g.  Co.  ▼.  Van  Kettren,  23  N.  J.  Eq.  251;  Cale/ 
▼.  nanuu,  Sl  m.  478;  Earp  v.  Lee,  71  Id.  193;  Welch  v.  Slowell,  2  Doug. 
Qlich.)  332;  Barclay  ▼.  The  CommowweaU/i,  25  Pa.  St.  503;  Wiea  v.  Forsyth, 
37  Id.  506;  Hubbard  ▼.  Demmg,  21  Conn.  356;  Amoekeag  Mfg.  Co.  ▼. 
Goodale,  46  N.  H.  53;  OraveB  v.  ShaUuek,  35  Id.  257;  IVetmore  ▼.  Tracy,  14 
Wend.  250;  UaH  v.  Mayor  of  Albany,  9  Id.  571;  Arundel  v.  MeCuUoch,  10 
MasBL  70. 

Some  of  the  dedsions  and  text-writers  lay  down  the  general  rule  that  a 
poblio  nnisanoe  may  be  abated  by  any  one,  and  a  private  nuisance  by  any 
one  whose  property  is  injured:  1  Billiard  on  Torts,  605;  3  BL  Com.  6;  Lan^ 
eoMer  T.  P.  Co.  ▼.  Hogera,  2  Pa.  St  114;  Harvey  v.  Dewoody,  18  Ark.  252; 
Sebnan  v.  Wolfe,  27  Tez.  68;  Burtiham  ▼.  Hotchkiss,  14  Conn.  311.  But  the 
rale  laid  down  by  Chief  Justice  Shaw,  in  Brown  v.  Perkins,  12  Gray,  101, 
seeme  more  in  accord  with  the  great  majority  of  the  modem  decisions.  He 
said,  in  delivering  the  opinion  of  the  court:  "The  true  theory  of  abatement 
of  naisanoe  is  that  an  individual  citiaen  may  abate  a  private  nuisance  in jurioua 
to  him,  when  he  could  also  bring  an  action;  and  also,  when  a  common  nui- 
ssDoe  obstructs  his  indiridual  right,  he  may  remove  it  to  enable  him  to  enjoy 
that  right»  and  he  can  not  be  called  in  question  for  so  doing.  As  in  the  case 
of  the  obstruction  across  a  highway,  and  an  unauthorized  bridge  over  a 
navigable' water-course,  if  he  has  occasion  to  use  it,  he  may  remove  it  by  way 
ctf  abatement.  But  this  would  not  justify  strangers,  being  inhabitants  of 
other  parts  of  the  commonwealth,  having  no  such  occasion  to  use  it,  to  do 
the  same.  Some  of  the  earlier  cases,  perhaps,  in  laying  down  the  general 
{vroposition  that  private  subjects  may  abate  a  common  nuisance,  did  not  ex- 
presaly  mark  this  distinction;  but  we  think,  upon  the  authority  of  modem 
cssos,  where  the  distinctions  are  more  accurately  made,  and  upon  principle, 
this  is  the  true  rule  of  law:'*  Cooley  on  Torts,  45;  Wood,  Law  of  Nuisances, 
sec  834;  Mayor  of  Colchesier  v.  Brooke,  7  Q.  K  339;  Dimes  v.  Petley,  15  Id. 
?76;  BaUman  v.  Bluck,  18  Id.  870;  Roberts  v.  Rose,  4  Hurkt.  &  C.  102;  S.  C, 
35  Ll  J.  Exch.  62;  12  Jur.  (N.  8.)  78;  Earp  v.  Lee,  71  lU.  193;  MofftU  v. 
Brewer,  1  Iowa,  348;  State  v.  Paul,  5  R.  L  185;  Fort  Plain  Bridift  Co,  v. 
Smith,  30  K.  Y.  44;  Lincoln  v.  Cluxdbourne,  56  Me.  197;  State  v.  ParroU,  71 
N.  C.  311;  8.  C,  17  Am.  Hep.  5;  Amoskeaij  Co.  v.  Ooodale,  46  N.  H.  53; 
Adams  v.  Barney,  26  Vt.  225;  Clark  v.  Lake  St.  Clair  ,0  N.  U.  R.  Ice  Co., 
24  Mich.  506;   Venard  v.  Cro»s,  8  Kan.  248;  Otcens  v.  State,  52  Ala.  400. 

Judge  Cooley,  in  discussing  this  subject,  says:  *'The  question  who  may 
sbate  a  nuisance  may  depend  upon  whether  the  nuisance  is  public  or  private. 
If  it  is  a  private  nuisance,  he  only  can  abate  it  who  is  injured  by  its  con- 
tinnaDoe;  if  it  is  a  pnblic  nuisance,  he  only  may  abate  it  who  suffers  a  special 
grievanoe  not  felt  1^  the  public  in  generaL  Therefore,  if  one  placos  an  ob- 
sfanction  in  a  public  street,  an  individual  who  is  incommoded  by  it  may  re- 
mopve  it;  but  unless  he  has  occasion  to  make  use  of  the  highway,  he  must 


444  Oates  v.  Blincoe.  [Kentucky. 

leave  the  paUio  injniy  to  be  redressed  hj  the  public  aathorities.  It  ia  tlna 
existence  of  an  emex^gency  which  jastifies  the  interference  of  the  individuals'* 
Cooley  on  Torts,  46.  The  doctrine  here  laid  down  is  folly  sustained  by  tha 
cases  cited  above. 

Restrictions  on  Riqht  to  Abate. — ^But,  althongh  a  private  person  has 
the  right  to  abate  a  naisance  by  which  he  is  injured  or  annoyed,  the  follow- 
ing restrictions  are  imposed  upon  the  exercise  of  that  right,  in  order  to  prs- 
vent  abuse  or  unnecessary  injury:  1.  The  right  can  not  be  exercised  when 
its  exercise  would  involve  a  breach  of  the  peace;  Day  v.  Day,  4  Md.  2S2; 
Feri-y  v.  FUzkowe^  8  Q.  B.  757;  Cooley  on  Torts,  47;  Wood  on  Nuia.,  seou 
837;  1  Hill,  on  Torts,  607.  Hence  a  house  that  is  occupied,  even  thoo^  sfc 
has  itself  become  a  nuisance^  can  not  be  abated;  becanse  such  abatement 
would  naturally  lead  to  violence  and  a  breach  of  the  peace:  Perry  v.  ^bkawe^ 
8Q.  B.  757;  R«c  v.  RoseweU,  2  Salk.  459;  Wood  on  Nuis.,  sea  836. 

2.  The  party  abating  the  nuisance  must  inflict  as  little  injury  as  poasiblos 
Ckx>ley  on  Torts,  48;  Soberta  v.  Fose^  4  Hurlst  &  C.  102;  Arundd  v.  ife. 
Culloch,  10  Mass.  70;  Wdeh  v.  Stowell,  2  Doug.  (Mich.)  332;  SIoUy,  M<ifeitf 
1  Iowa,  247.  Blackburn,  J.,  in  delivering  the  opinion  of  the  oonri  in 
Roberts  v.  Roae^  mtpra,  said:  "  We  all  agree  that  a  person  may  justify  an  in* 
terference  with  the  property  of  another  for  the  purpose  of  abating  annisancCt 
if  that  person  is  the  wrong-doer,  but  only  so  far  as  his  interference  is  neoesMiy 
to  abate  the  nuisance.  We  also  agree  that  it  is  the  duty  of  a  person  who 
enters  upon  the  land  of  another  in  abating  a  nuisance,  to  do  it  in  the  way 
least  injurious  to  the  owner  of  the  land.  We  also  agree  that  where  there  it 
an  alternative  way  of  abating  a  nuisance,  if  one  way  would  cause  injury  to 
the  property  of  an  innocent  third  party  or  to  the  public,  that  can  not  ba 
justified,  although  the  nuisance  may  be  abated  by  interference  with  the 
property  of  the  wrong-doer.  Therefore,  where  the  alternative  way  involves 
an  interference  either  with  the  property  of  an  innocent  person  or  the  wrong- 
doer,  the  interference  must  be  with  the  property  of  the  wrang-doer."  But 
in  Indianapolis  v.  Miller,  27  Ind^  394,  it  was  held  that  the  party  ^K^«ang  « 
nuisance  is  only  liable  for  wanton  or  unneoessaiy  injury.  See  to  same  effwt^ 
Northrop  v.  Burrows,  10  Abb.  Pr.  365. 

3.  Notice  should  generally  be  given  to  the  person  lesponsible  for  the  nui- 
sance,  before  proceeding  to  abate  it:  Cooley  on  Torts,  47;  see  note  to  Fhnmer  r. 
Barper,  14  Am.  Dec  338.  Best,  J.,  in  delivering  the  opinion  of  the  court  in 
Earl  of  LonsdaU  v.  Nelson,  2  Bam.  &  Cress.  31 1,  discussing  this  subject,  says: 
'*  Nuisauccs  by  act  of  commission  are  committed  in  defiance  of  those  whom 
such  nuisances  injure;  and  the  injured  party  may  abate  them  without  notice 
to  the  party  who  committed  them;  but  there  is  no  decided  case  which  saao- 
tious  the  abatement  by  an  individual  of  nuisances  from  omission,  except  that 
of  cutting  the  branches  of  trees  which  overhang  a  public  road,  or  the  private 
property  of  the  person  who  cuts  them.  The  permitting  these  branches  tc 
extend  so  far  beyond  the  soil  of  the  owner  of  the  trees,  is  a  most  unequivocal 
act  of  negligence,  which  distinguishes  this  case  from  most  of  the  other 
which  have  occurred.  The  security  of  lives  and  property  may  sometimes 
quire  so  speedy  a  remedy  as  not  to  allow  time  to  call  on  the  person,  on  whose 
property  the  mischief  has  arisen,  to  remedy  it.  In  such  casea  an  individual 
would  be  justified  in  abating  a  nuisance  from  omission  without  notice.  In 
all  other  cases  of  such  nuisances,  persona  should  not  take  the  law  into  their 
own  hands,  but  follow  the  advice  of  Lord  Hale,  and  appeal  to  a  ooort  of 
justioe.'* 

4.  So  much  only  of  the  thing  as  causes  the  nuisance  can  be  removed:  1 
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'4iiU.  qiiTort%  607.  Where,  therefore^  it  is  tlie  use  to  which  a  bmlding  is 
^t,  and  not  the  building  itael^  that  oonttitates  a  nniaanoe,  a  party  will  not 
be  jurtiiied  in  palling  down  or  destroying  the  bnildingin  order  to  abate  the 
Bvisaiice:  Brightman  v.  Bristol,  65  Me.  426;  S.  C,  20  Am.  Eep.  711;  Barclay 
▼.  CamnumweaUh,  25  Pa.  St  503;  Welch  y.  Stowell,  2  Dong.  (Mich.)  332; 
Gray  ▼.  Ayretf  7  Dana»  375;  Ely  v.  Niagara  Co.,  36  N.  Y.  297;  Brown  v.  Per- 
Um,  12  Gray,  89;  StaU  v.  Paul,  5  R.  L  185;  FhUey  v.  Herahy^  41  Iowa»  389. 
Woodwardt  J.,  delivering  the  opinion  of  the  coort  in  Barclay  v.  Common^ 
weaUh^  sttpra,  said:  "Where  an  erection  orstmctnre  itself  constitates  the 
anisanoe,  as  where  it  is  put  np  in  a  public  street,  its  demolition  or  removal  is 
aeooasary  to  the  abatement  of  the  nuisance;  but  where  the  ofiense  consists 
in  a  wrongful  use  of  a  building,  hannless  in  itself  the  remedy  is  to  stop  such 
use,  not  to  tear  down  or  remove  the  building  itself.'* 

Wood,  in  his  work  on  the  law  of  nuisances,  section  838,  referring  to  the 
right  of  abatement  by  the  act  of  the  party,  says:  **  But  it  is  proper  to  say 
that  this  remedy  is  a  dangerous  one,  and  one  which  should  never  be  resorted 
to  except  in  eztxeme  cases,  when  the  exigencies  of  the  case  will  not  brook  de- 
lay. The  law  generally  aSbrds  ample  redress  for  all  injuries,  and,  if  no  ver- 
dict declaring  the  thing  to  be  a  nuisance  can  be  obtained,  no  justification  for 
its  removal  can  be  upheld.  The  party  judges  at  his  peril,  and  if  he  errs  in 
judgment,  he  is  answerable  for  all  the  damages  that  ensue,  and  if,  in  the  ex- 
ercise <»f  the  right,  a  breach  of  the  peace  is  involved,  he  is- answerable  by  in- 
dictment for  the  result.  Therefore,  generally,  it  is  unsafe  to  advise  a  party 
to  remove  a  nuisance  himself,  at  least  if  the  nuisance  is  not  beyond  doubt,  and 
the  removal  confined  within  the  limits  of  actual  right."* 

In  Parker  v.  Winmpiseoget  Lake  C.  A  W,  Mfg.  Co.,  1  Cliff.  C.  0.  253,  the 
principal  case  is  cited  as  0ai€9  v.  Blentoi,  1  Dana,  15,  to  the  point  that  equity 
will  grant  an  injunoticn  to  restrain  a  nuisance  only  where  the  danger  is  im« 
■unont^  and  the  damage  likely  to  prove  irreparable. 


Ross  V.  Bbatdon. 

[3  DiJU.  Ifil.] 
PUU»  TOAX  KOTB  SCTKD  ON  WAS  ObTAINZD  BT  FbAUD  AtTD  MlSBSFBBSENTA- 

HON  ia  good,  without  setting  forth  the  particulars  of  the  fraud. 

PsimoN  and  sammonB.  From  the  circuit  court  of  Franklin 
oonnty.     The  opinion  states  the  case. 

Sanders  and  Depew,  for  the  plaintifiEs. 
Bichardson^  tot  the  defendant. 

By  Courty  Nicholas,  J.  The  only  point  requiring  special  no« 
tice  is  as  to  the  sufiiciency  of  plea  number  two. 

It  says  that  the  note  sued  on  was  obtained  from  the  defend- 
ants by  the  plaintiff,  by  fraud,  covin,  and  misrepresentation. 

It  was  ruled  in  Sharp  v.  White,  1  J.  J.  Marsh.  106,  that  a  gen- 
eral allegation  that  the  covenant  sued  on  was  procured  by  fraud, 
constitates  a  good  plea  in  bar.    We  see  no  good  reason  for  re- 
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tracting  that  opinion.  It  liot  only  a^^cords  with  high  authority^ 
but  is  Bnstained  by  the  principles  and  analogies  of  pleading. 
In  the  fifth  edition  of  Chittj's  work  on  pleading,  p.  570,  1m 
says,  that  *'  a  general  plea  that  a  deed  was  '  obtained  by  the 
plaintiff  by  frand  and  misrepresentation/  is  good,  for  fraud 
usually  consists  of  a  multiplicity  of  circumstances,  and  there- 
fore it  might  be  inconvenient  to  require  them  to  be  particularly 
set  forth."  At  p.  613  he  says,  that  to  a  plea  of  release  the 
plaintiff  may  rely,  **  that  it  was  obtained  by  frand;  and  it 
is  in  general  unnecessary  and  injudicious  to  state  the  partus- 
ulaFH  of  the  frand." 

The  same  principle  is  distinctly  recognized  and  established  in 
Trediam's  case,  9  Co.  110,  a.  We  know  of  no  anthoritatiYe  ad- 
judication to  the  contrary  since  that  case,  and  the  profeeaicm 
must  pardon  us  for  not  now  innovating  a  rule  which  would  re- 
quire a  precision  and  particularity  not  deemed  necessary  at  that 
comparatively  early  period  in  the  histoiy  of  pleading. 

The  judgment  must  therefore  be  reversed  (Judge  Underwood 
dissenting),  and  the  cause  remanded,  with  directions  to  over- 
rule the  demurrer  to  pleas  number  two,  five,  and  six,  and  for 
further 


Gbnxbal  Plba  or  Fbaub  is  a  mflleient  plea  in  bar  to  an  aefeioe  oaa  writ- 
mg  obligatocy,  to  entitle  the  defandant  to  show  faadnknt  eoodaoi  of  tke 
obligee  in  procariag  the  azaoaticm  of  the  writing:  Uwdm  v.  WUikm»^  S 
Am.  Dee.  96. 


6a88  t;.  Wilhitb. 

[3  daxa,  lie.) 
Statuti  op  4S  Buz.,  coHcnuffoio  Ghabitabui  Usb^  is  in  fovoa  in  Kaa- 

tooky. 
Pious  Usa  is  CoNsmxaaD  a  Ohabitablb  Usb,  both  in  Wngland  and  ta  thii 

ooontry ;  and  fonds  devoted  to  the  pnrpoeee  of  an  laiomitwai  of  Shaken, 

are  dedicated  to  a  pious  nae,  and  murt^  therefoia,  be  held  to  be  appio> 

piiated  to  a  charitable  nae. 
CovBNAHT  or  SodSTT  or  Shaxsbs,  by  which  the  meoibers  agree  to  faring 

in  and  devote  their  property  to  the  one  of  the  eooioty,  does  not  ereate  a 

trust  void  for  nnoerteinty,  or  for  want  of  oestets  jae  tnui,  or  beoaase  it 

oreates  a  perpetuity. 
SacEDiKQ  Mkmbbbs  or  such  Socmr  aks  hot  BhtttIiKD  to  a  diatribvtloB 

of  any  share  of  the  common  property  thereof. 
Right  Rbskbvxd  bt  Donor  or  Cowtkibutob  to  Shabb  in  the  benefits  of  a 

charity  does  not  render  the  object  any  the  leas  a  charity. 
Tbust  vndxr  which  Soguett  or  Shakbrs  HoLoa  Lanimi  is  not  lepngaaat 

to  a  law  wliioh  limits  the  amount  of  Und,  which  religioQS 

hold,  to  four 
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Bill  in  chancery  from  the  dromt  court  of  Lincoln  coun^. 
The  opinion  states  the  case. 

Owdey^  for  the  appellants. 

CriUenden,  Hoggin,  and  Ounningham,  for  the  appellees. 

By  Court,  Nzoholab,  J.  This  a  proceeding  in  chancery,  in 
behalf  of  Oass  and  Bonta,  two  seceding  members  of  the  relig- 
ions society  called  Shakers,  resident  at  Pleasant  Hill,  in  Mercer 
eonoty,  for  the  purpose  of  obtaining  a  division  of  the  property 
belonging  to  the  society,  and  having  their  shares  allotted  to 
them,  either  upon  the  principle  of  equality,  as  two  of  its 
covenant  members,  or  according  to  the  amount  of  property 
each  carried  with  him  into  the  society. 

The  following  is  the  substance  of  the  covenant  or  articles  of 
association  of  the  society,  signed  by  all  its  members,  and  which 
eonstitote  the  terms  of  the  trust,  upon  which  all  its  property  is 
bdd: 

The  preamble  recites  that  it  is  their  faith  and  invariable  prac- 
tice, that  "  all  who  come  into  membership  do  freely  and  Tolun- 
tarily  dedicate  and  devote  themselves  and  all  they  possess  to 
the  service  of  Ood  forever;  and  it  being  their  faith  that  the 
union  and  relation  of  the  church,  in  one  joint  interest,  is  a  sit- 
uation the  most  acceptable  to  Ood,  and  productive  of  the  great- 
est good  of  any  state  or  situation  attainable  on  earth,''  therefore 
oonyenanted  and  agreed  together  by  these  articles: 

1.  To  gather  themselves  together,  and  be  constituted  and 
formed  in  the  order  of  a  church. 

S.  Creates  an  office  of  trustee  or  agentship,  and  appoints 
three  of  the  brethren  thereto. 

8.  New  members  allowed  to  come  in,  and  bring  and  devote 
to  the  joint  interest  of  the  church  all  such  property  as  they 
jostly  hold,  etc.  The  joint  interest  of  the  church  thus  formed 
by  the  free-will  offerings  of  the  members,  respectively,  shall  be 
possessed  and  held  by  the  whole  body  jointly,  as  their  natural 
and  religious  right:  that  is,  every  individual  of ^  or  belonging 
to  the  church,  shall  enjoy  equal  rights  and  privileges  in  the 
use  of  all  things  pertaining  to  the  church,  according  to  their 
order,  and  as  every  one  has  need,  without  any  difference  being 
made  on  account  of  what  any  one  brought  in.  *'  And  it  shall 
be  the  duty  of  till  the  members  to  support  and  maintain  the 
joint  interest  of  the  church,  according  to  their  several  abilities 
as  members,  for  the  good  of  the  whole." 

5.  Makes  it  the  duty  of  the  trustee  or  agentship  **  to  take 
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charge  of  all  the  property  dedicated,  deyoted,  and  giYen  np, 
as  aforesaid,  to  the  joint  interest  of  the  church,  or  that  may 
thereafter  be  given  or  deyoted  for  the  benefit  of  the  church." 
**  The  said  joint  interest  shall  be  held  by  them  in  the  capacity 
of  agents  or  trustees,  and  shall  be  and  remain  forever  in¥iol- 
ably  under  the  care  and  oversight  and  at  the  disposal  of  the 
trustee  or  agentship  of  the  church,  in  a  continual  line  of  sue* 
cession;  that  the  transactions  of  the  trustees  in  the  use  and  dia* 
posal  of  the  joint  interest,  shall  be  for  the  mutual  benefit  of 
the  church,  and  in  behalf  of  the  whole  body,  and  to  no  per- 
sonal end  or  purpose  whatever.  But  the  trustees  shall  be  at 
liberty,  in  union  with  the  .body,  to  make  presents  and  be- 
stow deeds  of  charity  upon  such  as  they  may  consider  the  real 
objects  that  are  without."  In  case  of  a  vacan<7  in  the  tmetee* 
ship,  the  duties  to  be  transferred  and  devolve  on  a  snoeoopor, 
to  be  appointed,  *'so  that  each  individual  appointed  to  the 
office  of  trusteeship  shall  be  invested  with  the  power  and  au- 
thority of  managing  and  disposing  of  the  property  and  interest 
of  the  church." 

7.  '*As  the  whole  end  and  design  of  our  thus  uniting  in 
church  relation,  is  to  receive  and  diffuse  the  manifold  gifts  of 
God  to  the  mutual  comfort  and  happiness  of  each  other,  as 
brethren  and  sisters  in  the  gospel,  and  for  the  relief  of  the 
poor,  the  widow,  and  the  fatherless,  and  such  as  may  be  deemed 
real  objects  of  charity;  therefore,  we  covenant  and  agree  to- 
gether that  we  will  never  hereafter  make  any  account  of  labor 
or  property  or  services,  devoted  by  us  to  the  purposes  aforesaid, 
or  bring  any  charge  of  debtor  damages,  or  hold  any  demand 
whatever  against  the  church,  or  community,  or  any  member 
thereof,  on  account  either  of  services  or  of  properly  given,  ren- 
dered, or  consecrated  to  the  aforesaid  sacred  and  charitable 


uses." 


The  third  article  precludes  any  claim  to  a  division  to  be  made 
according  to  what  each  brought  in;  and  the  single  question  is, 
whether  the  complainants  have  such  an  interest  in  the  property 
of  the  society  as  entitles  them  to  a  partition  and  equal  division 
with  the  other  members.  There  is  not,  nor  can  there  be,  any 
dispute,  that  if  they  obtain  such  relief,  it  must  be  in  direct  con- 
travention of  their  express  agreement.  Nothing  can  be  plainer 
than  the  intent  to  keep  the  property  together  in  perpetuity,  for 
society  purposes,  free  from  any  individual  claims  on  the  part  of 
its  members.  The  preamble  sets  out  by  declaring  "  that  all 
who  come  into  membership  do  freely  and  voluntarily  devote 
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themaelTes  and  all  they  possess  to  the  senrice  of  Ood  foreyer;** 
and  "  that  the  union  and  relation  of  the  church,  in  one  joint  in- 
terest, is  a  situation  the  most  acceptable,"  etc,  and  then  cove- 
nant in  the  first  place,  *'  to  gather  themselves  together,  and  be 
constituted  and  formed  in  the  order  of  a  church;"  that  is, 
into  a  society  by  the  name  of  "a  church."  The  principal 
aim  to  be  gathered  from  the  preamble  and  this  first  clause 
of  the  covenant,  was  to  build  up  a  religious  society,  "  devoted  to 
the  service  of  God,"  and,  as  a  means  of  sustaining  the  society, 
that  "  all  free-will  offerings  "  should  be  dedicated  to  the  service 
of  Ood,  by  being  devoted  to  the  uses  of  the  society.  The  ex- 
pectation *  was,  that  the  society  was  to  remain  together,  and, 
through  a  succession  of  members,  continue  forever.  It  could 
not  answer  the  purposes  of  such  a  society,  that  the  property 
upon  which  it  was  to  depend  for  subsistence  should  be  the 
joint  and  several  estate  of  its  members  as  natural  persons,  sub- 
ject at  all  times  to  reclamation  and  division.  Such  a  right 
would  be  obviously  incompatible  with  the  great  leading  inten- 
tion of  building  up  and  perpetuating  the  society,  and  of  dedi- 
cating the  property  brought  into  it  "  to  the  service  of  God  for> 
ever/'  If  this  covenant,  then,  be  construed,  as  all  covena^its 
must  be,  with  an  eye  to  the  subject-matter  about  which  it  was 
written,  it  seems  to  us  there  will  be  little  room  for  doubt  or 
difficulty  as  to  its  true  construction. 

The  third  article,  after  providing  for  the  admission  of  new 
members,  and  their  bringing  in  their  property  and  devoting  it 
to  the  **  joint  interest  of  the  church,"  provides  that  the  "  joint 
interest  of  the  church  thus  formed,"  shall  be  "  possessed  and 
held  by  the  whole  body  jointly,  as  their  natural  and  religious 
right."  How  as  their  natural  and  religious  right?  The  article 
proceeds  to  explain:  "  that  is,  every  individual  of  the  church 
shall  enjoy  equal  rights  and  privileges  in  the  use  of  all  things 
pertaining  to  the  church,  according  to  their  order,  and  as  every 
one  has  need."  In  other  words^  every  member  of  the  church, 
that  is,  of  the  society,  shall  use,  according  to  his  need,  all  things 
pertaining  to  the  church,  that  is,  belonging  to  the  society.  The 
import  of  the  whole  section  being,  that  the  property  brought  in 
should  become  the  property  of  the  whole  society,  as  a  society,  with 
a  several  right  of  use  conferred  on  each  member  as  a  member, 
and  by  consequence,  only  whilst  or  so  long  as  he  remained  a 
member.  This  construction  is  further  fortified  by  the  language 
used  in  the  fifth  section,  which  directs  the  trustees  *'  to  take 
ehaige  of  all  the  property  dedicated,  devoted,  and  given  up, 
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as  aforesaid,  to  the  joint  interest  of  the  church/'  No  terms  of 
more  significancj,  or  of  less  ambiguous  import,  than  those  of 
**  devoted,  dedicated,  and  given  up  to  the  church/'  could  have 
been  used  to  convej  the  idea  of  an  absolute  divestiture  of  all  in- 
dividual interest  in  the  property,  otherwise  than  as  members  of 
the  society.  When  the  article  proceeds  to  declare  that  the  said 
joint  interest  shall  be  held  by  the  agents  as  trustees,  and  so  re- 
main forever  in  a  continual  line  of  succession;  and  when  it  is  ex- 
pressly agreed,  in  the  seventh  ailicle,  that  none  of  them  *'  shall 
ever  make  any  account  of  labor  or  property  or  services,  de- 
voted by  us,  as  aforesaid,  or  bring  any  charge  of  debtor  or 
damage,  or  hold  any  demand  whatever  against  the  church,  on 
account  of  services  or  property  rendered  or  consecrated  to  the 
aforesaid  sacred  and  charitable  uses,"  the  language  used  in  the 
third  article  is  entirely  cleared  of  all  doubt  or  ambiguity.  The 
expression  used,  that  the  members  were  to  take  the  use  as  their 
natural  as  well  as  religious  right,  is  sufficiently  explained  by  the 
context  of  the  whole  instrument,  to  mean  nothing  more  than 
that  they  were  to  have  such  right  only  as  members,  and  whilst 
they  were  members  of  the  society.  The  palpable  intent  to  be 
gathered  from  even  the  most  cursory  consideration  of  the  whole 
instrument  was,  to  tie  up,  for  society  purposes,  the  usufruct  of 
the  property,  and  have  it  transmitted  in  perpetual  suceeeaion, 
as  though  the  property  had  been  conveyed  to  a  corporation  of 
perdurable  existence.  The  true  point  presented  for  considera- 
tion is,  whether  this  intent  squares  with  the  rules  of  law,  or  can 
be  effectuated  without  doing  violence  to  settled  principles. 

The  claim  to  partition  is  asserted  on  the  ground,  thai  the 
beneficial  use  or  proprietorship  of  the  several  portions  of  prop- 
erty  belonging  to  the  society,  was  in  such  as  were  covenant 
members  at  the  dates  of  their  acquisition.  That  this  beneficial 
use  or  proprietorship,  they  necessarily  held  in  their  individual, 
natural,  and  not  their  society  capacity.  Because,  not  being  a 
corporation,  they  could  not  take  the  use  in  the  latter  capacity. 
That  all  the  use  attempted  to  be  created,  except  for  their  in- 
dividual benefit,  is  void  for  uncertainty,  and  for  the  want  of 
cestuis  que  trusi  capable  of  taking  such  use,  and  because  such 
use,  if  allowed  to  operate  in  the  manner  intended,  would 
create  a  perpetuity.  That  the  covenant  members,  therefore, 
took  the  whole  estate  as  cesluis  que  tru8t,  by  the  legal  effect  of 
the  conveyances  and  of  the  terms  of  the  covenant,  or  that  it  is 
theirs  by  way  of  resulting  trust,  as  the  payers  of  the  purchase 
money,  so  much  as  was  intended  otherwise  than  for  their  in- 
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diTidnal  benefit,  being  void  and  inoperative.  And  that,  being 
thus  the  joint,  beneficial  proprietors  of  the  property,  in  their 
individual,  natural  capacities,  the  covenants  in  restraint  of  par* 
iition.  and  the  assertion  of  a  several  proprietorship,  are  repug- 
nant, idle,  and  merely  void. 

In  the  aigument  of  this  case,  the  attention  of  counsel  was 
invited  to  the  effect  and  bearing  upon  it,  of  the  EngUsh  statutes 
of  mortmain^  of  superstitious  and  of  charitable  uses;  not  that 
we  supposed  the  case  came  within  the  mortmain  acts,  but  that 
the  ground  might  be  thoroughly  explored,  and  that  it  might  be 
ascertained,  if  practicable,  that  it  certainly  did  not.  This 
aoeiety  of  Shakers  bears  so  perfect  a  resemblanoe,  except  in  the 
single  particular  of  not  being  incorporated,  to  those  religious 
bouses,  against  alienations  to  which  the  mortmain  acts  were 
principally  leveled,  that  we  wished  it  to  be  ascertained  from 
research,  whether  that  circumstance  would  except  it  from  the 
operation  of  those  acts.  The  result  of  the  investigation  huti 
been  to  prove,  that  the  mortmain  acts  have  always  been  strictly 
oonstrued,  that  they  have  been  confined  exdiusively  to  corpora- 
tions, and  that  no  other  class  of  cases  has  ever  been  held  to  be 
embraced  by  them,  as  coming  within  the  mischief  they  were  in- 
tended to  remedy. 

Even  the  statute  2S  Henry  Vlll.  c.  10,  which  sets  forth  in  its 
preamble,  that  by  reason  of  feoffments  made  in  trust  to  the 
use  of  parish  churches,  chapels,  church  wardens,  guilds,  frater- 
nities, companies,  or  brotherhoods,  erected  or  made  of  devotion, 
or  by  common  consent  of  the  people,  without  any  corporation, 
to  the  use  and  intent  to  have  obits  perpetual,  or  any  continual 
service  of  a  priest,  or  to  such  like  uses,  intents,  and  purposes, 
there  groweth  the  same  like  losses,  inconveniences,  and  preju- 
dices, as  doth  where  lands  are  aliened  in  mortmain,  and  ren- 
ders void  all  such  uses;  even  this  statute,  though  passed  at  a 
time  when  obits  and  priesthood  were  consistent  with  the  then 
established  religion,  was  construed  not  to  apply  to  alienations 
in  trust  for  good  and  charitable  uses:  such  as  finding  a  preacher, 
maintenance  of  a  school,  relief  of  maimed  soldiers,  sustenance 
of  poor  people,  reparation  of  churches,  highways,  etc.,  or 
"  other  like  charitable  uses,"  but  only  to  superstitious  uses: 
Parter^s  caae^  1  Co.  24.  It  is  there  said,  that  almost  all  the  lands 
then  belonging  to  the  towns  and  boroughs,  not  incorporated, 
were  conveyed  to  several  inhabitants  of  the  parish,  upon  trust 
and  confidence,  for  such  good  uses,  as  defraying  taxes,  repair- 
ing highways  and  churches,  maintaining  the  poor  of  the  parish, 
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etc.,  and  it  would  be  a  thing  difihonorable  to  the  law,  to  make 
such  good  uses  void,  or  to  restrain  men  from  grnug  lands  there- 
to. This  construction  has  been  followed  ever  since,  and  it  is  too 
late  now  even  to  call  it  in  question,  however  far  it  may  be  sap- 
posed  to  have  departed  from  the  original,  true  intention  of  the 
statute. 

The  use  created  by  the  trust  for  this  society  would,  at  no  time 
since  the  reformation,  have  been  deemed  a  superstitious  use  in 
England.  For,  thoagh  the  courts  there  disallowed  trusts  in 
favor  of  the  Catholic  or  Jewish  religion,  as  inimical  to  the  ea- 
tablished  religion  and  settled  policy  of  the  government,  yet 
trusts  in  favor  of  dissenting  protestants  have  always  been  sas- 
tained  and  enforced.  With  much  less  reason,  therefore,  coold 
it  be  denounced  here,  as  a  superstitious  use,  where  we  have  no 
established  religion,  and  where,  by  our  constitution,  all  religions 
are  viewed  as  equally  orthodox.  The  recognition  which  religion 
generally  has  obtained  from  common  consent  and  legislative 
enactments  among  us,  as  a  valuable  portion  of  the  institutioua 
of  our  society,  must  prevent  the  courts  from  saying  that  every 
religious  use  is  a  superstitious  use,  and,  by  consequence,  mu^t 
compel  them,  in  fulfillment  of  the  spirit  of  the  constitution,  to 
declare  every  religious  use  a  pious  use.  It  is  neither  for  the 
legislature  nor  the  judiciary,  in  this  state,  to  discriminate  and 
say,  what  is  a  pious,  and  what  a  superstitious  use.  To  do  ao 
would  necessarily  infringe  upon  the  great  constitutiouul  guar- 
anty of  a  perfect  freedom  and  equality  in  all  religious.  There  is, 
therefore,  nothing  illegal  in  the  uses  or  purposes  for  which  the 
society  intended  to  devote  its  property,  as  a  religious  commu- 
nity; and  the  only  question  is,  whether  it  has  been  BufCcien  Jy 
secured  to  the  exclusive  purposes  of  the  society,  as  a  religiooa 
community,  freed  from  the  claims  of  its  seceding  members. 

Notwithstanding  the  attentionof  counsel  had  been  invited  to 
the  question,  whether  the  statute  43  Eliz.  of  charitable  uses, 
was  in  force  here,  it  was  not  contended  on  the  argument  that 
it  was  not.  Our  own  reflections  have  not  led  to  any  plausible 
suggestion,  why  it  shoul J  not  be  considered  as  in  force.  It  has 
never  been  repealed,  nor  is  there  anything  in  it  of  so  peculiar 
and  local  a  character  as  to  exclude  it  from  adoption,  under  the 
rule  embracing  all  English  statutes  of  a  general  character,  prior 
to  4  James  I.  It  is  treated  as  in  force,  and  has  been  acted  on, 
in  several  of  the  other  states. 

The  establishing  of  the  fact,  that  it  is  still  in  force,  relieves 
ns  from  the  necessity  of  investigating  the  very  vexed  question. 
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as  to  the  true  extent  of  chancery  power  and  jurisdiction  over 
eharitable  uses,  independent  of  that  statute.  It  also  relieves 
QS  from  an  investigation  of  the  question,  whether,  according  to 
the  piinciples  of  the  common  law,  there  is  here  a  defect  or 
want  of  cestuia  que  inuet  to  take  the  use  according  to  the 
apparent  intent  of  the  covenant  of  association;  or  whether 
the  uses  themselves  are  of  too  indefinite  and  uncertain  a  char- 
acter to  be  enforced,  independent  of  that  statute.  For,  accord- 
ing to  a  construction  of  two  hundred  years,  and  which  has  been 
acted  on  in  numberless  cases,  under  that  statute,  neither  of 
those  circumstances  will  invalidate  the  trust,  provided  it  be  a 
charitable  use.  Where  the  objects  of  the  charity,  and  the 
mode  of  its  application,  are  pointed  out,  but  not  with  sufficient 
distinctness  or  certainty  to  be  specifically  and  accurately  en- 
forced, the  court  will,  under  its  cypres  doctrine,  give  it  effect, 
as  near  the  general  intent  as  may  be;  and  even  where  there 
is  no  specific  mode  or  object  pointed  out,  and  in  some  cases 
where  the  object  foils  or  ceases  to  exist,  the  court  vrill,  in  re- 
spect of  the  general  charitable  purpose,  devise  a  mode  itself  for 
giving  it  effect,  and  employing  the  charitable  funds,  supply  an 
original  want  of  trustees,  or,  if  necessary,  displace  old,  and 
create  new  ones.  See  a  digest  of  the  cases,  and  a  summary  of 
the  law  upon  this  subject,  in  an  appendix  to  4  Wheat. ;  also,  3 
Pet.  481;  and  in  the  case  of  Moggridge  v.  ThackioeU,  7  Yes.  85. 

The  principal,  if  not  the  only  question  for  our  determination, 
is,  therefore,  whether  this  be  charitable  use,  such  as  a  court  of 
chancery  would  support  and  enforce  under  the  43  Elizabeth. 
For  if  it  be,  it  will  conclusively  show  that  the  court  ought  not 
to  assist  any  one  in  breaking  up  and  dividing  out  the  charitable 
fund;  and  if  it  be  not,  it  will  go  far  to  sustain  the  argument, 
which  insists  upon  a  right  of  partition  among  the  founders  of 
the  fund,  from  the  want  of  capacity,  anywhere,  to  enforce  the 
trust,  according  to  the  intention  of  its  creators. 

The  idea  of  this  being  a  charitable  use,  is  met  at  the  thresh- 
old by  the  statement,  that  this  trust  was  created  for  the  indi- 
vidual benefit  of  the  members  of  the  society,  who  themselves 
created  it,  and  by  the  assumption  of  the  broad  proposition  that 
that  can  never  be  a  charitable  use  which  a  man  creates  for  his 
own  benefit.  It  can  not  be  denied,  that  on  becoming  membem, 
each  secured  to  himself  a  maintenance  during  life,  and  so  far 
secured  or  reserved  a  personal  benefit.  But  it  does  not  neces- 
sarily follow,  that  it  is  not,  therefore,  a  charitable  use.  It  can 
not  be  an  objection  to  the  designation  of  funds  or  property  for 
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charitable  purposes,  that  the  founder  seourea  to  himself,  with 
the  rest  of  the  oommuDitj,  a  right  of  partaking  the  benefits  of 
the  charity.  If  the  general  objects  be  charitable,  his  participa* 
tion  in  them,  on  the  same  footing  with  others,  can  not  render 
them  the  less  so.  The  granting  of  property  absolutely  to  the 
society,  with  a  reservation  of  the  right  to  participate  in  the 
benefits  of  the  whole  property  of  the  society  during  member- 
ship, may,  or  may  not,  be  beneficial  to  the  donor,  in  a  pecuniary 
or  worldly  Tiew,  according  to  the  amount  donated,  and  the 
ability  of  the  donor  otherwise  to  provide  for  himself.  If  it  be 
conceded,  that  property  given  by  a  stranger  to  the  use  of  the 
society,  would  be  a  charitable  use,  it  will  be  impossible  to  dis- 
criminate a  sufficient  distinction  between  such  a  gift  and  that 
from  a  person,  or  number  of  persons,  who  give  their  property 
at  the  time  of  becoming  members.  If  the  society  be  really 
charitable  in  its  ends  and  objects,  it  can  not  be  any  the  less  so 
because  its  founders,  or  the  most  of  them,  are  its  membexB 
also.  The  donation  is  not  to  each  other,  in  the  nature  of  a  com- 
munity of  goods  among  individuals,  but  to  the  society.  They 
do  not  hold  as  individuals,  but  as  members  of  the  society. 
Their  proprietorship  of  the  usufruct  continues  so  long  only  as 
they  continue  members.  When  they  cease  to  be  members,  they 
cease  to  be  proprietors. 

If  a  masonic  lodge  be  supposed  to  be  a  charity,  it  will  fur- 
nish the  means  of  a  fit  illustration  on  this  subject.  Suppose 
some  of  the  membera  of  a  lodge,  the  expenses  of  which  are  de- 
frayed  at  the  joint  cost  of  all  the  members,  were,  by  joint  con- 
tribution, to  appropriate  a  fund,  or  to  purchase  property  in  the 
names  of  trustees,  in  trust  for  the  use  of  the  lodge,  and  the 
defraying  its  expenses  forever.  Or  suppose  the  individuals 
composing  the  congregation  of  any  particular  church,  in  order 
to  save  themselves  and  those  who  shall  succeed  them,  the  ex- 
pense of  an  annual  contribution  for  the  support  of  the  pastor 
and  repairing  the  church,  unite  in  creating  a  permanent  fund, 
or  iu  purchasing  property  in  the  names  of  trustees,  to  be  held 
in  trust  for  the  perpetual  use  and  benefit  of  the  church  in  the 
defraying  those  expenses.  In  both  of  these  cases  the  trust 
would  be  for  the  easement  of  those  who  created  it,  and,  pro 
lanto,  they  would  reap  iudividual  benefit  from  it.  Yet  it  would 
not  be  contended,  that  the  fund  so  created,  or  the  property  so 
bought,  was  not  devoted  to  a  charitable  use.  The  amount  of 
interest  thus  reserved  for  the  individual  benefit  of  the  donors. 
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can  not  constitute  any  difference  in  the  principle  which  must 
be  the  test  whether  it  be  a  charity  or  not* 

As  was  justly  remarked  at  the  bar,  no  stress  can  be  hud  on 
the  clause  of  the  coTenant  giving  the  trustees  power  to  make 
charitable  donations  to  strangers,  with  the  assent  of  the  society, 
because  the  daase  is  peimissive  merely,  and  not  directory,  and 
because  if  it  were  mandatory,  it  is  so  totally  indefinite  as  to 
amount,  that  it  could  not  be  judicially  enforced,  or  carried  into 
effect.  Such  a  clause  can  weigh  nothing  in  determining  the 
question  whether  it  be  a  charitable  use  or  not. 

It  is  again  objected,  that  this  is  no  provision  for  the  poor,  the 
maimed,  or  the  decrepit.  True  it  is  not  in  an  exclusive  degree. 
But  persons  of  that  class  may  become  members,  and  derive  the 
full  benefit  of  the  institution.  There  is  nothing  in  its  ordi- 
nances to  exclude  them.  They  require  nothing,  so  far  as  we  can 
ascertain,  but  the  proper  religious  faith. 

The  main  purpose  of  the  institution  appears  to  be  to  enable 
a  number  of  persons,  of  both  sexes,  to  live  together  in  celibacy, 
as  one  community,  for  the  freer  and  better  exercise  of  their 
peculiar  reUgious  tenets.  It  bears  a  strong,  if  not  perfect, 
resemblance  to  the  convents  and  nunneries  of  the  Catholic 
faith.  If  we  suppose  the  reformation  never  to  have  taken 
place,  and  that  the  Catholic  religion  had  still  remained  as  the  es- 
tablished religion  until  and  after  the  passage  of  the  43  Elizabeth, 
it  could  not  be  doubted,  that  a  fund  devoted  to  the  establish- 
ment or  support  of  a  nunnery  or  convent,  would  have  been  held 
to  be  a  charitable  use,  on  the  same  principle  that  the  erection 
of  a  church,  the  education  of  ministers,  the  support  of  a  par- 
son, and  such  like,  are  now  so  esteemed  by  the  English  courts. 
If  a  fund  were  now  devoted,  in  this  state,  to  the  erection  and 
support  of  a  nunnery  or  convent,  could  we  say  it  was  a  super- 
stitious use,  or  that  it  viaa  not  a  charitable  use  ?  If  not,  then, 
we  can  not  discriminate;  we  are  equally  bound  to  say,  that  a 
fund  devoted  to  the  sustenance  of  a  society  of  Shakers,  is 
equally  a  charitable  use. 

So  long  as  piety  is  recogniased,  by  common  assent,  aud  by 
the  legislature,  as  a  valuable  constituent  in  the  character  of  our 
citizens,  the  general  law  must  foster  and  encourage  what  tends 
to  promote  it.  In  legal  estimation,  it  must  be  viewed  as  what 
is  not  only  estimable  in  itself,  but  as  an  appurtenance  to  the 
characters  of  individual  citizens,  of  great  value  to  society,  for 
its  tendency  to  promote  the  general  weal  of  the  whole  commu- 
nity.    By  the  common  assent  of  men  in  all  time,  it  seems  to  be 


456  Gabs  v.  Wilhite.  [Eentacky, 

agreed,  that  Bocieties,  or  communities  of  indlTiduals,  having^  its 
cul  ivation  for  their  principal  object,  are  necessary,  or  at  least 
proper,  auxiliaries  to  its  support  and  propagation.     In  a  coixn- 
try  like  ours,  where  it  is  oue  of  the  fundamental  canons  of  the 
political  law,  that  there  shall  be  no  established  i^ligion,  and 
that  government  shall  not  actively  participate  in  the  support 
dissemination  of  religion  of  any  sort,  all  such  societies — ^pioi 
institutions  of  all  sorts,  must  depend  upon  the  eleemosynary 
contributions  of  individuals.     This  would  seem  to  require  that 
the  law  should  esteem  such  contributions  as  ia  a  peculiar  degree 
charitable.     Whenever  the  end  is  truly  pious,  donations  to  pro- 
mote it,  the  law  must  esteem  as  reaUy  charitable.     We  need 
not  adopt  and  repeat  the  high  encomium  passed  by  their  own 
counsel,  on  the  lives  and  character  of  this  peculiar  people;  it 
is  sufficient  to  state,  that  the  learned  counsel  of  the  other  side 
admitted  them,  in  argument,  to  be  a  people  of  the  most  exem- 
plary piety,  industry,  and  peaceableness.     If  such  be  the  fruit, 
how  can  we  do  otherwise  than  deem  well  of  the  tree  ?    How 
can  we  say  that  which  is  devoted  to  the  growth  and  sustentatioa 
of  the  tree,  is  not  devoted  to  a  truly  pious  end  f 

In  De  Pas  v.  De  Cosla,  Ambl.  228,^  Lord  Hardwicke  reoog* 
nized  the  devise  of  a  fund  for  the  establishment  of  a  jesuba, 
for  instructing  people  in  the  Jewish  religion,  as  a  charitable 
bequest;  and  though  it  could  not  be  allowed  to  take  effect  in 
the  manner  intended,  because  it  was  to  promote  what  was  con* 
trary  to  the  established  religion,  yet,  being  a  charitable  bequest, 
it  should  be  appropriated  to  legitimate  objects  of  charity. 

In  Waller  v.  Childs,  Ambl.  624,  there  was  a  bequest  for  the 
augmentation  of  the  charitable  collections,  which  should  there- 
after be  made  for  the  benefit  of  poor  dissenting  ministers  of  the 
gospel,  living  in  any  of  the  counties  of  England,  which  was 
established  as  a  charitable  bequest,  and  directed  to  be  paid  over 
to  the  managers  of  the  funds  of  three  societies,  for  the  support 
of  poor  dissenting  presbyterian,  independent,  and  baptist 
ministers. 

So  also  it  is  said,  6  Com.  Dig.  469,  that  a  gift  for  the 
maintenance  of  a  chaplain  or  priest  for  divine  service,  is  a 
charitable  use,  and  under  the  direction  of  chancery. 

In  Baptist  Association  v.  Hart's  Executor,  4  Wheat.  1,  there 
was  a  devise  to  the  Baptist  association,  that  for  ordinary  meets 
at  Philadelphia,  as  a  perpetual  fund  for  the  education  of  youth 
for  the  baptist  ministry,  and  it  was  held,  that  the  association^ 

1.    Da  Ootta  y.  Ih  Pat, 
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not  beiDg  incorporated,  could  not  take  the  trust  as  a  society;  that 
it  could  not  be  taken  by  the  individuals  composing  the  society; 
that  it  was  a  chaxity;  that  it  could  not  be  established  by  a  court 
of  equity,  because  no  legal  interest  had  vested  in  any  trustee 
by  the  bequest,  and  because  the  bequest  was  too  vague  to  be 
claimed  by  those  for  whom  the  beneficial  interest  was  intended 
— ^the  statute  43  Elizabeth  having  been  repealed  in  Virginia 
before  testator's  death;  but  it  is  distinctly  held,  that  if  that 
statute  had  been  in  force,  the  charity  could  and  would  have 
been  established,  and  that  such  a  legacy  would  be  sustained  in 
England. 

In  BeaUy  ei  aZ.  v.  EwrU  ei  al.,  2  Pet.  566,  a  lot  of  ground  in 
the  original  plan  of  an  addition  to  Georgetown,  had  been 
marked,  ''  for  the  Lutheran  church,"  and  for  a  number  of  years 
had  been  used  by  the  German  Lutherans  of  the  place.  This 
was  treated  as  a  dedication  of  the  lot  to  pious  uses  and  relig- 
ious purposes,  and  though  the  German  Lutherans  were  not  in- 
eorporated,  and  there  were  no  trustees  to  hold  the  property, 
yet  it  was  declared  to  be  such  an  appointment  to  charitable 
uses  as  would  always  have  been  upheld  and  enforced  by  a  court 
of  chancery  in  England,  under  the  statute  of  43  Elizabeth. 

These  authorities  establish,  beyond  cavil,  that  a  pious  use  is 
considered  and  treated  by  the  law  as  a  charitable  use,  both  in 
this  ooontzy  and  in  England.  As  the  general,  undeniable  ob- 
jects of  the  Shaker  association  are  pious,  according  to  the 
tenets  of  their  particular  religious  faith,  the  funds  that  have 
been  devoted  to  the  purposes  of  the  society,  must  be  held  to 
be  an  appropriation  of  them  to  charitable  uses. 

This  does  away  all  necessity  for  inquiring  more  minutely 
into  the  character  of  the  association,  to  ascertain  whether  it 
might  not  properly  be  classed  among  those  of  the  charitable 
order,  upon  other  and  distinct  grounds.  It  also  obviously 
renders  it  wholly  useless  to  go  into  the  question,  principally  de- 
bated at  the  bar,  whether  the  trust  was  void,  by  reason  of  its 
repugnancy  to  those  general  principles  of  law,  which  inhibit 
the  creation  of  perpetuities.  For  when  the  trust  is  established 
to  be  a  charitable  use,  it  is  no  objection  whatever  to  it,  that  it 
10  a  perpetuity  also.  The  statute  43  Elizabeth  has  always  been 
held  a  |>rQ  tanlo  revocation  of  the  prior  statutes  of  mortmain; 
and  though  a  corporation,  according  to  the  principles  of  the 
common  law,  could  not  be  seized  to  a  use,  yet  the  courts  have 
gone  so  &r  in  support  of  charities,  since  the  43  Elizabeth, 
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as  to  maintain  deyiaes  to  corporations  in  trust  for  charitable 
uses. 

It  is  also  objected  to  the  validity  of  this  trast,  that  it  is  a 
covenant  in  restraint  of  the  freedom  of  religious  faith;  that  the 
members  of  the  society  are  constrained  to  a  continuance  in  this 
particular  faith,  for  fear  of  a  forfeiture  of  their  interest  in  the 
joint  property.  But  this  idea  proceeds  upon  a  total  miscon- 
struction of  the  terms  of  the  trust.  As  has  been  before  shown, 
the  trust  neither  secures  nor  confers  any  interest  in  the  prop- 
erty of  the  society,  upon  its  members  as  natural  persons. 
They  partake  of  its  benefits  only  by  virtue  of  membership. 
The  donating  of  property  to  the  society  is  one  thing;  the  be- 
coming a  member  is  another.  Property  may  be  donated  with- 
out the  donor  becoming  a  member,  and  membership  may  be 
acquired  without  donation  of  property.  It  may  be,  that  con- 
tinuance in  the  faith  is  necessary  to  a  continuance  of  member* 
ship;  but  the  change  of  faith  divests  no  individual  interest  in 
the  property  of  the  society;  for  the  members  hold  no  interest 
in  the  property,  in  their  individual,  natural  capacity,  to  be  di- 
vested. But  even  if  the  terms  of  trust  did  carry  an  individual 
interest  in  the  property,  determinable  on  a  change  of  faith,  we 
do  not  well  perceive  how  that  could  be  made  out  a  trust  in  re- 
straint of  the  freedom  of  religious  faith.  Whilst  it  is  optional 
with  the  cestui  que  trusi  to  accept  the  benefit  of  the  trust  or  not, 
it  can  not  be  said  that  he  is  restrained  of  this  freedom,  because, 
upon  a  change  of  faith,  the  estate  or  interest  expires  by  the 
very  terms  of  its  limitation  in  the  instrument  creating  it.  No 
such  exception  could  be  taken  to  the  validity  of  the  trust  in  the 
perfectly  analogous  case  of  a  conveyance  from  A.  to  B.,  in 
trust  for  0.,  so  long  as  0.  remains  a  member  of  a  particular  re- 
ligious congregation,  and  upon  his  ceasing  to  be  a  member, 
then  in  trust  for  the  benefit  of  thQ  balance  of  the  congregation. 
Such  a  trust  or  covenant  requires  the  performance  of  nothing 
from  him,  upon  his  change  of  faith,  or  ceasing  to  be  a  member 
of  the  congregation;  it  is  the  mere  expiration  of  an  estate  ac- 
cording to  the  terms  of  its  limitation. 

It  is  further  objected  to  the  validity  of  this  trust,  that  it  is 
repugnant  to  the  general  policy  of  our  law,  with  regard  to 
religious  societies,  as  indicated  by  the  act  of  1814,  2  Dig.  1057, 
which,  in  authorizing  them  to  hold  their  churches  and  adjacent 
ground,  through  the  intervention  of  a  succession  of  trustees, 
limits  the  quantity  so  to  be  acquired  and  held  to  four  acres. 
But  it  will  be  found,  on  reference  to  the  act,  that  it  contains  no 
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langoage  which  oan  be  constmed  as  at  all  restrictive  of  the 
general  capacity  of  religious  societies  to  acquire  and  hold  prop- 
ertj  in  other  modes  than  that  pointed  out  by  the  act.  It  only 
restmins  the  application  of  the  benefit  of  its  own  proTisions,  to 
an  acquisition  not  exceeding  four  acres. 

We  are  fully  aware  of  the  objections  on  the  score  of  general 
policy,  that  might  be  urged  to  the  latitudinous  recognition  here 
made,  of  the  right  of  religious  societies  to  acquire  property  for 
religious  purposes.  But  the  corrective  lies  not  with  us.  When- 
ever  society  shall  feel  such  right  as  an  evil,  or  it  is  perceived 
that  it  is  about  to  become  an  evil  to  the  state,  a  legislative  cor- 
rective will  no  doubt  be  applied,  similar  to  that  of  the  mortmain 
act  of  9  Geo.  II. 

The  result  is,  that,  consideriog  the  objects  and  purposes  of 
the  trust  under  which  the  property  of  the  Shaker  society  is 
held,  as  legitimate  and  valid,  and  that  the  complainants  never 
had  any  interest  therein  by  the  terms  of  the  trust,  except  as 
members,  and  so  long  as  they  remained  members,  they  have  no 
right  to  the  partition  which  they  claim,  and,  consequently,  their 
eross-bill  was  properly  dismissed. 

Decree  affirmed,  with  costs. 

Ukdxbwood,  J.,  dissenting.  ^ 


CHAKrrABLB  UsES. — See  note  to  OaUeffo's  ShfrM  ▼.  AUorney^generalf  24  Am. 
Dec  680;  McOirr  ▼.  Aaron^  21  Id.  361,  note  363.  The  principal  case  ia 
cited  in  Jaduon  t.  PhUUps,  14  Allen,  590,  aa  ahowing  what  ia  the  doctrine  of 
the  Kentucky  oonrta  in  regard  to  charitable  naea. 

Soemr  ov  Shaxxbs— Oovbnant  ov,  is  hot  Void.— See  WaUe  v.  Merrill^ 
16  Am  Dec  238. 
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[3  Dajia,  408.  j 

PuMHASxa  FnrDXim  Lrrs  Staiids,  not  in  the  position  of  a  porchaser  of 
the  legal  estate  with  notice  of  an  outstanding  eqnity,  bat  in  that  of  a 
party,  or  at  least  of  a  privy,  to  the  suit,  whose  rights  are  absolutely  con- 
daded  by  the  final  determination  thereof. 

IsniTonoN  ov  Suit  bt  Cbkditdb  Givks  a  Sfaoivio  Lixn  npon  the  prop- 
erty which  he  aeeks  to  anbject  to  his  judgment;  bat  to  entitle  him  to 
the  benefit  of  this  role  he  moat  use  something  like  reaaonable  diligence 
in  the  prosecation  of  his  suit;  and  a  deUy  of  over  two  years  in  reviving 
s  snit  which  had  abated,  will,  if  unexplained,  deprive  him  of  sacli  ben- 
elitk  aa  against  one  who  parohaaed  before  the  revivor,  bat  nearly  two  years 
alter  the  abatement. 
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Ejectment  from  tha  circuit  court  of  Simpson  county.  The 
opinion  states  the  case. 

Morehead  and  Brown  ^  for  the  plaintiflT. 

CriMenden,  for  the  defendant. 

By  Court,  Nicholas,  J.  Wilson,  as  a  judgment  creditor  of 
John  Benbrook,  filed  his  bill  in  1824  against  him  and  Ezekiel 
Benbrook,  to  set  aside  a  deed  from  John  to  Ezekiel,  as  fraud* 
ulent  against  creditors,  and  to  subject  the  land  conveyed  to  the 
satisfaction  of  his  judgment.  The  relief  sought  was  ultimately 
obtained;  the  land  sold  under  a  decree  of  the  court,  Wilson 
became  the  purchaser,  and  it  was  conveyed  to  him  by  a  com- 
missioner under  the  decree. 

Subsequent  to  the  service  of  subpcsna  on  Jotin  and  Ezekiel 
Benbrook,  a  fieri  facias,  which  issued  on  a  judgment  against 
Ezekiel,  was  levied  upon  the  land,  and  the  same  sold  to  one 
Coffey,  who  conveyed  it  in  trust  to  secure  debts.  The  land 
was  afterward,  by  decree  of  court,  sold  under  this  trust;  Wat- 
son became  the  purchaser,  and  the  right  of  Coffey,  and  the 
trustees,  was  conveyed  to  him  by  a  commissioner  under  that 
decree. 

^  Pending  Wilson's  suit  against  the  Benbrooks,  Ezekiel  died. 
His  death  was  suggested  on  the  record,  in  July,  1826,  but  the 
suit  was  not  revived  against  his  heirs  till  October,  1828. 

In  January,  1828,  Watson  made  his  purchase,  under  the  de- 
cree in  the  other  suit,  and  in  April,  1828,  the  commissioner'a 
deed  to  him  was  approved,  and  ordered  to  record. 

Watson  having  got  into  possession,  Wilson  brought  an  eject- 
ment against  him,  and  the  foregoing  facts  having  been  presented 
by  an  agreed  case,  the  circuit  court  rendered  judgment  in  favor 
of  Wilson,  treating  the  conveyance  to  Watson,  and  that  to  Coffey, 
under  whom  be  claimed,  as  absolutely  void,  because  made 
pending  Wilson's  suit  against  the  Benbrooks,  in  which  he  ulti- 
mately obtained  a  decree. 

It  is  now  contended,  in  behalf  of  Wilson,  that  the  judgment 
of  the  circuit  court  is  fully  sustained,  and  the  whole  case  con- 
cluded, by  Scoil  v.  McMillan,  1  Litt  307  [13  Am.  Dec.  239],  and 
ScoU  V.  Coleman,  5  Mon.  73. 

On  the  other  hand,  it  is  contended  in  behalf  of  Watson:  1. 
That  the  conveyances  to  Coffey  and  Watson  were  not  over- 
reached and  rendered  absolutely  void  by  that  to  Wilson;  but 
that  they  passed  the  title,  and  are  only  voidable  by  the  suit  for 
that  purpose;  because  the  effect  of  the  lis  pendens  was  merely 
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to  give  consiructiTe  notice,  and  actual  notice  of  an  equity  hav- 
ing only  the  effect  of  enabling  the  holder  to  get,  by  suit,  the 
title  from  a  pnrchaser  with  such  notice.  2.  That  Wilson's  suit, 
having  been  instituted  in  1824,  and  no  decree  obtained  till  1829, 
the  delay  being  unexplained,  he  was  guilty  of  such  negligence 
in  the  prosecution  of  his  suit  as  deprives  him  of  the  benefit  of 
the  rule  which  makes  a  pendente  lite  purchaser  take  subject  to 
the  decree.  3.  That  Watson's  purchase  having  been  made  after 
the  death  of  Ezekiel  Benbrook,  and  before  any  revivor  against 
bis  heirs,  there  was  no  lis  pendens. 

It  is  a  misconception  of  the  rule  for  the  protection  of  suitors 
against  pendente  lUe  alienations  of  the  property  sued  for,  to 
suppose  that  it  rests  upon  the  principle,  or  upon  any  analogy 
to  the  principle,  which  protects  the  holder  of  an  equity  against 
the  purchaser  of  the  legal  estate  with  notice.  It  is  frequently 
said  in  the  books,  that  lis  pendens  is  notice;  but  that  is  a  loose 
mode  of  expression,  not  warranted  by  the  reason  or  spirit  of  the 
rule.  The  best  view  of  the  subject  we  have  met  with  is  couched 
in  the  following  language  of  the  court  of  appeals  of  Virginia, 
2Bandolph:* 

"  The  rule,  as  to  the  effect  of  lis  pendens,  is  founded  on  the 
necessity  of  such  rule,  to  give  effect  to  the  proceedings  of  a 
court  of  justice.  Without  it,  every  judgment  and  decree  for 
specific  property,  might  be  rendered  abortive,  by  successive 
alienations.  This  necessity  is  so  obvious,  that  there  is  no  occa- 
sion to  resort  to  the  presumption  of  notice  of  the  pendency  of 
the  suit,  to  justify  the  rule.  In  fact,  it  applied  where  there 
might  have  been  a  physical  impossibility,  that  the  purchaser 
could  have  known  of  the  existence  of  the  suit.  For  at  common 
law,  the  writ  was  pending  from  the  first  moment  of  the  day  on 
which  it  bore  teste,  and  a  purchaser,  on  or  after  that  day,  held 
the  property  subject  to  the  execution  upon  the  judgment  in 
that  suit,  as  the  defendant  would  have  held  it,  if  no  alienation 
had  been  made.  The  court  of  chancery  has  adopted  the  rule, 
in  analogy  to  the  rule  at  common  law,  but  relaxed  in  point  of 
severity.  This  principle,  however  necessary,  was  harsh  in  its 
effects  on  purchasers,  and  was  confined  in  its  operation  to  the 
extent  of  the  policy  upon  which  it  was  founded;  that  is,  to  the 
giving  full  effect  to  the  judgment  or  decree  which  might  be 
rendered  in  the  suit  depending  at  the  time  of  purchase.  As  a 
proof  of  tlus,  if  the  suit  was  not  prosecuted  with  effect,  as  if  a 
■nit  at  law  was  discontinued,  or  a  suit  in  chancery 

1.  Nrnmnan  t.  Chapman,  a  Baaadofsht  402. 
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for  want  of  prosecation,  or  for  any  other  canse  not  upon  the 
merits,  although  the  plaintiff  might  bring  a  new  suit  for  tbe 
same  cause,  he  must  make  him  who  purchased  during  the  pen* 
dency  of  the  former  suit  a  party;  and  in  this  new  suit,  the  pur- 
chaser would  not  be  at  all  affected  by  the  pendency  of  the 
former  suit  at  the  time  of  his  purchase.  If  a  Us  peiMfens  was 
notice,  then  it  should  bind  the  purchaser,  like  actual  notice  in 
any  subsequent  suit  prosecuted  for  the  same  cause;  but  this  it 
does  not.  English  judges  and  writers  have  carelessly  called  it 
notice,  because  in  the  one  single  case  of  a  suit  prosecuted  to 
judgment  or  decree,  it  had  the  same  effect  upon  the  interest  of 
a  purchaser  as  notice  had,  though  for  a  different  reason.  Bat 
the  courts  have  not  in  any  case  given  it  the  real  effect  of 
notice/' 

Concurring  in  most,  if  not  all,  of  this  lucid  exposition  of  the 
subject,  we  can  not  deem  a  pendente  lUe  purchaser  as  standing 
in  the  attitude  of  a  purchaser  of  the  legal  estate,  with  notice  of 
an  outstanding  equity;  but  rather  in  that  of  a  parly,  or  at  least  of 
a  privy,  to  the  suit;  for  his  rights  are  absolutely  concluded  by 
the  final  determination  of  the  suit,  as  though  he  were  a  parly  or 
privy. 

Whether,  in  the  ordinary  case,  where  the  legal  estate  is  con- 
veyed to  a  third  person  pending  a  suit  for  the  recovery  of  the 
property,  the  title  will  remain  with  him,  notwithstandmg  the 
successful  prosecution  of  the  suit,  subject  to  be  divested  by  a 
new  suit;  or  the  decree  and  proceedings  under  it  are  made 
by  relation  to  take  effect  from  the  institution  of  the  suit,  so  ab 
totally  to  vacate  and  avoid  the  intermediate  conveyance,  is  a 
question  of  some  difficulty  on  the  score  of  authority,  and  which, 
Bo  far  as  we  can  learn,  has  oever  been  distinctly  presented  and 
determined.  It  would  seem  to  depend  on  the  other  question: 
whether  the  effect  of  the  rule  as  to  Zt8  pendena  is  given  in  analogy 
to  the  same  rule  in  a  real  action  at  law,  as  intimated  by  the 
court  of  appeals  of  Virginia,  or  to  the  liens,  in  favor  of  different 
judgments  or  executions.  The  inquiry,  however,  has  more  of 
uicety  than  substantial  utility,  for  if  the  result  of  the  suit  con- 
cludes the  question  of  right  between  the  purchaser  and  com- 
plainant, as  though  the  purchaser  had  been  a  par^  to  the  suit, 
it  must  be  conclusive  between  them  in  any  other  litigation  con- 
cerning the  actual  right  to  the  property;  and  it  can  be  of  little 
moment,  though,  in  legal  contemplation,  the  mere  naked  title 
should  remain  with  the  purchaser,  as  he  can  exert  it  for  no  bene- 
ficial purpose  whatever. 
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Tbongh  there  are  oaaes  and  diota  that  seem  to  give  oounte- 
nance  to  the  idea  that  the  title  does  so  remain  with  the  pur- 
ehaaer»  yet  it  is  difltenlt  to  understand  how  this  can  be,  without 
patting  at  hazard  the  whole  doctrine  as  to  the  effect  of  lis  pen- 
dens in  fayor  of  the  complainant;  for  it  is  well  settled » that,  a 
decree  is  not  notice,  and,  as  after  decree  there  is  no  longer  a 
Us  pendens,  the  purchaser  might,  after  decree,  successfully 
alienate  to  an  innocent  third  person,  so  as  to  defeat  the  result 
of  the  complainant's  suit;  which  would  admit  the  very  mischief 
the  rule  was  made  to  obviate.  This,  however,  is  an  inquiry  not 
neceesaxily  called  for  in  this  case;  for,  according  to  the  doc- 
trine of  8ooU  v.  McMUlan,  and  800U  v.  Coleman,  the  institution 
of  the  snit  by  the  creditor,  gives  a  specific  lien  upon  the  prop- 
erty which  he  seeks  to  subject  to  his  judgment.  The  effect 
given  to  it,  of  squeezing  out  subsequent  execution  levies,  could 
only  have  been  given  on  the  idea,  that  the  institution  of  the 
suit  created  a  specific  lien  similar  to,  and  with  the  like  effect  of, 
the  lien  of  an  execution,  which  overreaches,  and,  by  relation, 
avoids  subsequent  alienations.  There  is  no  superiority  of  equity, 
as  between  the  contending  creditors.  Each  has  equal  right 
to  make  his  debt  out  of  the  debtor's  property.  The  priority  is 
only  gained  by  virtue  of  the  priority  in  point  of  time,  in  ob- 
taining the  lien.  The  suit  is  not  the  mere  enforcement  of  a 
direct  lien  upon  the  property,  but  itself  originates  and  consti- 
tutes the  lien,  to  effectuate  which,  to  the  extent  allowed,  it  is 
obviousTy  indispensable  to  make  the  decree  and  the  proceedings 
under  it  relate  back  to  the  institution  of  the  suit.  Subsequent 
purchasers  under  execution  can  stand  in  no  better  attitude  than 
mere  pendente  liie  incumbrancers  of  an  equity  of  redemption, 
who,  it  is  well  settled,  the  complainant  need  not  bring  before 
the  court. 

Notwithstanding  the  distinction  pointed  out  as  to  the  two 
classes  of  cases,  yet  as  to  the  degree  of  diligence  with  which 
they  should  be  prosecuted,  in  order  to  secure  the  benefit  of  the 
lien  or  Us  pendens,  they  should  be  governed  by  the  same  rule 
or  principle.  Whilst  affording  this  lien,  which  is  a  mere  crea- 
ture of  the  court,  in  favor  of  the  complaining  creditor,  it  is 
most  nuinifestly  proper,  that  he  should  be  held  to  at  least  the 
game  diligence  in  prosecuting  his  suit,  as  is  required  to  entitle 
a  party  to  the  benefit  of  his  lis  pendens.  It  remains,  therefore, 
to  determine  the  effect  of  the  imputed  laches,  and  of  the  abate- 
ment of  Wilson's  suit,  as  to  Ezekiel  Benbrook. 

It  is  said  by  several  writers,  that,  in  order  to  affect  a  pur- 
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chaser,  there  must  be  a  close  and  continued  prosecution  of  the 
lis  pendens.  This  has  been  said,  and  is  presumed,  mainly  upon 
the  authority  of  Presixm  y.  TiMnn,  1  Yem.  286;  as  no  other 
case  is  found  cited  in  support  of  the  doctrine,  or  in  which  it 
has  been  distinctly  acted  upon.  In  that  case  there  is  an  ol>- 
servation,  that  there  ought  to  be  a  close  and  continued  prosecu- 
tion of  the  lis  pendens,  but  it  seems  to  be  the  observation  of  the 
reporter  merely,  made  for  the  purpose  of  indicating  what  the 
case  decides.  But  the  case  decides  nothing  more  than  that  the 
pendency  of  a  suit,  at  the  time  of  purchase,  does  not  affect  the 
purchaser  with  notice,  in  any  new  suit,  the  first  having  been 
dismissed  or  discontinued.  Lord  Bacon's  rule,  which  probabljr 
was  the  fountain  of  all  this  doctrine,  by  requiring  that  the  suit 
should  be  in  full  prosecution  at  the  time  of  the  purchase^ 
would  seem  to  intimate  that  there  is  a  degree  of  intermission 
in  such  prosecution,  which  will  deprive  the  complainant  of  the 
protection  of  the  rule.  All  the  writers  concur  in  this  idea;  bat 
what  degree  of  intermission  will  have  this  effect,  it  is  impos- 
sible to  ascertain  from  them  with  any  distinctness.  In  a  case 
decided  by  Lord  Clarendon,  and  cited  with  approbation  by 
Lord  Nottingham,  the  bill  was  filed  in  1640,  alxUied  by  death 
In  1648,  the  purchase  made  in  1661,  and  the  bill  of  revivor  not 
Sled  till  1662;  still  the  purchaser  was  held  bound.  But  this 
aase,  when  subsequently  cited,  has  been  accompanied  with  the 
indication  of  decided  disapprobation;  and  Mr.  Sugden  says,  it 
was  attended  with  circumstances  that  strip  it  of  all  character 
as  an  nutbority  upon  the  point  in  question.  The  case  was  cited 
by  Sir  William  Grant,  in  Winchester  v.  Paine,  11  Yes.  200,  to 
show  Lord  Nottingham's  opinion,  that  it  made  no  difference, 
though  the  purchase  was  during  an  abatement  of  the  suit,  if 
afterward  revived  and  prosecuted  to  a  decree;  but,  at  the  same 
time,  gave  it  as  his  own  opinion,  that  in  such  case,  there  would 
be  great  difficulty  in  holding  the  purchaser  bound;  withoui, 
however,  suggesting  any  reason  for  such  difficulty.  Mr.  Sog^ 
deii,  after  noticing  this  intimation  of  opinion,  suggests,  **  that 
if  ever  the  point  should  call  for  a  decision,  it  will  probably 
turn  upon  the  question,  whether  the  plaintiff  was  guilty  of 
laches  in  reviving  the  suit." 

It  was  held  by  Lord  Bedesdale.  that  a  purchase  made  after 
the  dismissal  of  a  bill,  was  subject  to  the  final  disposition  of 
the  cause  in  the  house  of  lords,  provided  an  appeal  was  after* 
ward  taken,  and  such  is  the  received  dootrine  in  England.    We 
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perceWe  no  satiafactoiy  reason  why  a  purchaser,  during  the 
temporary  abatement  of  a  suit,  should  not  be  affected  in  the 
same  way.  A  suit  like  this  can  with  equal,  if  nob  greater  pro- 
priety, be  said  to  be  pending,  after  an  abatement  by  death,  than 
after  decree  and  before  appeal  in  England,  or  writ  of  error  in 
iuis  country.  The  question  seems  properly  resolvable,  as  sug* 
jested  by  Sugden,into  an  inquiry  whether  the  complainant  was 
guilty  of  culpable  negligence  in  reviving  his  suit. 

As  to  the  negligence  objected  to  in  this  case,  we  are  not  pre- 
pared to  say,  nor  does  our  experience  of  the  ordinary  progress 
of  a  chancery  suit,  in  this  state,  authorize  us  in  saying,  that  from 
May,  1825,  when  the  subpcena  was  served,  till  April,  1828, 
when  Watson  obtained  his  deed,  there  was  that  lapse  of  .time 
which,  unexplained,  would  of  itself  amount  to  such  laches  as 
to  deprive  the  complainant  of  the  benefit  of  the  rule. 

But  the  delay  in  reviving  the  suit,  of  nearly  two  years,  to  the 
time  when  Watson  completed  his  purchase,  and  of  more  than 
two  years  to  the  time  of  revivor,  without  any  step  taken  toward 
a  revivor,  and  without  any  explanation  or  excuse  shown  for 
the  delay,  is  of  a  different  character.  If  such  delay,  for  two 
years,  does  not  need  explanation,  we  should  have  much  diffi- 
culty in  saying  what  length  of  delay  would  require  it.  No  sat- 
isfactory reason  suggests  itself  for  saving  it  from  the  inculpa- 
tion of  gross  and  willful  negligence.  We  are,  therefore,  bound 
to  say,  that  there  was  not  such  a  prosecution  of  Wilson's  suit 
as  entitles  him  to  the  protection  of  the  rule,  and  that  his  de- 
cree, and  purchase  under  it,  can  not  be  permitted  to  overreach 
and  avoid  the  conveyance  to  Watson.  The  rule,  though  neces- 
saiy  and  indispensable,  has  ever  been  deemed  harsh  and  rigor- 
ous in  its  operation  against  bona  fid/d  purchasers;  and  it  is  said 
that,  in  England,  if  the  complainant ''  make  a  slip  in  his  proceed- 
ings, the  court  will  not  assist  him  to  rectify  the  mistake/'  We 
deem  it  strictly  proper  that  he  should  be  held  to  something  like 
reasonable  diligence  in  the  prosecution  of  his  suit,  to  entitle 
himself  to  the  protection  of  the  rule. 

The  judgment  must  be  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  again  submit  it  to  a  jury,  pursuant 
to  the  terms  of  the  agreed  case,  and  with  instructions  that, 
upon  the  facts  agreed,  Watson's  purchase  is  valid,  and  that  he 
thereby  obtained  the  title  of  Ezekiel  Benbrook;  and  to  permit 
Wilson,  if  he  can  do  so  satisfactorily,  to  adduce  proof  in  ex- 
cuse of  the  delay  in  reviving  his  suit  against  the  heirs  of  Ben- 
brook. 

An.  Dao.  Vol.  XXVI— W 
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Cited,  in  HerrmgUm  v.  McCoUum,  73 IIL  483,  to  the  poiDt  that  lU  pendens 
can  not  affect  the  purchaser,  where  the  suit  was  not  dnly  proseonted.  See^ 
also,  Jackson  v.  Andrews,,^  Am.  Dec.  574,  note  677;  Miller  y.  Kenhaw,  23 
Id.  183,  note  186,  where  the  other  cases  on  the  sabject  of  Us  pemiens  in  this 
•eries  are  collected:  Cromwell  ▼.  day,  25  Id.  165i 


Robertson  v.  Eennedt. 

[3  IlA]U,490.] 

JoMMON  Cabrttcb,  Who  IS. — Every  one  who  undertakes  to  oaxxy  goods  te 

hire,  for  the  public  generally,  is  a  common  carrier. 
Common  fiAn.Mmt  is  Acxx>U2rTABLB  for  the  goods  he  undertakes  to  oiny,  qb- 

less  their  loss  was  occasioned  by  inevitable  accident,  or  the  act  of  Ood* 

Casb  from  the  circuit  court  of  Meade  oountj.  The  opinioii 
states  the  case. 

Calhoon,  for  the  appellants. 

Chapeie,  for  the  appellee. 

By  Court,  Nicholas,  J.  Bobertson  &  Co.  sued  Kennedy,  in 
case,  for  the  loss  of  a  hogshead  of  sugar,  which  he,  as  a  com- 
mon carrier,  had  undertaken,  for  a  reasonable  compensation,  to 
carry  from  the  bank  of  the  river  to  their  store  in  Brandenburgb. 

On  the  trial,  plaintiffs  introduced  proof  conducing  to  show 
that  defendant  had  been  in  the  habit  of  hauling  for  hire,  in  th« 
town  of  Brandenburgb,  for  every  one  who  applied  to  him,  with 
an  ox  team,  driven  by  his  slave;  that  he  had  undertaken  to  haul 
for  plaintiffs  the  hogshead  in  question,  and  that,  after  defend* 
ant's  slave  had  placed  the  hogshead  on  a  slide,  for  the  puzpose 
of  hauling  it  to  plaintiffs'  store  in  Brandenburgb,  the  slide 
and  hogshead  slipped  into  the  river,  whereby  the  sugar  was 
spoiled.  They  then  moved  the  court  to  instruct  the  jury,  in 
substance,  that  if  they  believed  this  proof,  the  defendant  was 
responsible  for  the  loss  of  the  sugar,  unless  it  had  occurred 
from  inevitable  accident,  or  the  act  of  God.  This  instruction 
the  court  refused  to  give;  but  instructed  the  jury  that  defend- 
ant was  responsible,  if  the  sugar  was  lost  through  negligence 
or  from  want  of  reasonable  care. 

The  law  is  as  contended  for  by  the  plaintifEs.  Every  one  who 
pursues  the  business  of  transporting  goods  for  hire,  for  the  pub- 
lic generally,  is  a  common  carrier.  According  to  the  most  ap- 
proved definition,  a  common  earner  is  one  who  undertakes,  for 
hire  or  rewnrd,  to  transport  the  goods  of  all  such  as  choose  to 
employ  Lim,  from  place  to  place.     Draymen,  cartmen,  and  por* 
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ters  who  undertake  to  carry  goods  for  hire,  as  a  common  em« 
plojment,  from  one  part  of  a  town  to  another,  come  within  the 
definition.  So,  also,  does  the  driver  of  a  slide  with  an  ox  team. 
The  mode  of  transporting  is  immaterial.  The  law  imposes 
upon  a  common  carrier  the  responsibility  of  an  insurer,  which 
requires  a  safe  delivery  at  all  events,  unless  prevented  by  publio 
enemies,  or  such  inevitable  accident  as  lightning,  tempests,  and 
the  like,  which  are  usually  termed  the  acts  of  Qod. 

The  court  erred  in  refusing  the  second  instruction  asked  by 
the  phiintiffs. 

Judgment  reversed  with  costs,  and  cause  remanded  vrith  in- 
structions for  a  new  trial,  and  further  proceedings  consistent 
herewith. 


OoMXOK  Cabbisb,  Who  is. — See  Craig  v.  ChUdress,  14  Am.  Deo.  761,  note 
762;  Dwighi  v.  Brewster,  11  Id.  133;  Roberta  v.  Turner,  7  Id.  311,  note  313; 
WUtianu  V.  Branaan,  4  Id.  662;  McClurea  v.  Hammond,  1  Id.  698,  note  699. 

LiABiLiTT  ov  Common  Cakhtktw.— See  Daggett  v.  Shaw,  25  Am.  Dec  439, 
note  442;  Jones  v.  Pitcher,  24  Id.  716,  note  744;  Ewart  v.  Street,  23  Id.  131, 
note  134;  Smyrl  v.  NioUm,  Id.  146;  Packard  v.  Qetman,  16  Id.  475,  note  477; 
Craig  v.  ChUdresa,  14  Id.  751,  note  752;  Hunt  y.  Morris,  12  Id.  489,  note 
494;  Ostrander  v.  Brown,  8  Id.  211,  note  214;  Barney  v.  Prentiaa,  7  Id.  670; 
EUHoa  V.  SossdL,  6  Id.  306;  BeU  v.  Reed,  5  Id.  398;  Sehi^elm  v.  Harvey,  Id. 
906L 


Thoms  t'.  Southabd. 

[3  Daha,  476.! 

BoKA  Fn>B  Judgment  Cbeditok,  Who  is  not. — ^Where  the  owner  of  an  in- 
terert  in  a  steamboat,  which  he  had  pledged  to  the  owner  of  the  remain* 
ing  interest  in  her,  made  his  note  to  a  third  person  one  day  before  the  sub- 
poena was  served  on  him  in  a  snit  to  enforce  the  lien  of  the  pledge,  and  for 
an  aoconnting,  and  there  was  no  witness  to  the  note,  which  was  not  pro- 
duced, and  no  satisfactory  proof  of  consideration  therefor,  and  the  maker 
confessed  judgment  on  the  note  in  an  action  brought  in  a  different  county 
from  that  in  which  the  parties  resided,  and  consented  that  execution 
should  forthwith  issue  against  him,  and  that  his  interest  in  the  boat 
should  be  sold  without  advertisement,  and  the  judgment  creditor 
directed  that  the  boat  should,  even  after  sale,  be  left  in  the  possession 
of  the  judgment  debtor,  these  facts  show  that  such  person  was  not  a 
honajide  judgment  creditor. 

Plkdob  of  a  Steamboat  Need  not  be  Beogrded,  and  the  lien  of  the 
pledgee,  who  remains  in  possession,  even  without  registering  or  record* 
ing  iti  is  superior  to  that  of  a  subsequent  bona  fide  execution  creditor. 

Nones  OF  Pendency  of  Suit  to  Foreclose  Mobtgaoe  on  a  steamboat, 
gives  the  plaintiff  a  lieu  superior  to  the  lien  acquired  by  a  subsequent 
execution  creditor  Tpeiuiente  lite. 
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Attachment  of  Defendant's  Interest  in  a  Steamboat,  in  a  suit  between 
the  joint  owners  for  an  accounting,  gives  to  the  plaintiff  a  lien  saperior 
to  any  lien  of  a  subeequeut  execution  creditor. 

JuBisDicnoN  OF  United  States  Coubts  in  Admibalty  is  ezdoBive,  and 
extends  to  all  places  where  the  tide  ebbs  and  flows. 

DscsEE  OF  Court  of  Admiralty,  having  jurisdiction  in  rem,  is  conclaaive 
everywhere  and  on  all  persons  who  have  an  interest  in  the  thing;  and 
the  appearance  of  the  parties  in  a  suit  in  such  court  will  enable  the  ooart 
to  proceed  in  matters  relating  to  maritime  contracts,  though  the  claixna 
are  not  such  as  to  give  the  court  jurisdiction  in  rem. 

Jitbisdiction  of  United  States  Courts  will  be  presumed  where  nothing 
appears  to  the  contrary. 

Owner  of  a  Two-thirds  Interest  in  a  Boat  has  the  right  to  oontinae 
her  in  her  usual  employment,  and  is  not  liable  to  the  other  part 
for  any  loss  sustaibed  by  reason  of  such  employment. 

Pabtt  Who  Brings  Suit  in  this  State,  will  not  be  permitted  to 

the  litigation  of  his  claim  to  a  foreign  court,  by  sending  the  sabjeet  of 
the  litigation  into  another  jurisdiction,  and  there  procuring  it  to  be 
libeled;  but  if  in  the  ordinary  employment  of  such  property  it  is  eent 
into  such  foreign  jurisdiction,  and  is  there  libeled  by  others,  he  maj 
intervene  in  that  suit,  and  have  his  claim  there  adjudicated  and  eettled. 

Lib  Pendens  here  dobs  not  Afvbct  the  maritime  jurisdiction  of  a  ooort  ol 
admiralty  in  another  state. 

Bill  in  chancery  from  the  circuit  court  for  Jefferson  ooontj. 

The  opinion  states  the  case. 

Hardin  and  Outhrie^  for  the  plaintiff. 
CriUenden,  for  the  defendant. 

By  Court,  Robertson,  0.  J.  To  reverse  a  decree  rendered  in 
fayor  of  Southard  against  Thoms,  the  latter  has  appealed,  and 
the  former  has  prosecuted  a  writ  of  error. 

Thoms,  who  was  sole  owner  of  the  steamboat  Columbia, 
sold  two  thirds  thereof  to  Courtland  D.  Howell  and  Anderson 
Miller,  in  April,  1826,  for  seventeen  thousand  dollars;  for  ten 
thousand  six  hundred  and  sixty-six  dollars  and  sixty-six  cents 
of  which,  remaining  unpaid,  they  gave  their  promissory  note, 
dated  June  2, 1825,  and  payable  on  the  fifteenth  of  July,  1825; 
and  at  the  same  time  they  pledged  or  hypothecated  their  in- 
terest in  the  boat,  for  securing  the  payment  of  the  amount  of 
their  note. 

Immediately  after  the  sale.  Miller  took  the  command  of  the 
boat,  which  had  been  and  continued  to  be  employed  in  navigat- 
ing the  Ohio  and  Mississippi  rivers  from  Cincinnati  (where  she 
had  been  built),  to  New  Orleans.  The  boat  brought  the  owners 
in  debt  whilst  Miller  had  the  command  of  her;  and  on  the 
fifteenth  of  June,  1826,  Thoms  repurchased  Miller's  interest 
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ID  the  boat,  taking  it  cam  onere,  and  allowing  what  Miller  had 
agreed  to  give  him  for  it;  and  shortly  afterward  Augereau  Gray 
was  employed  to  command  the  boat  in  the  business  of  trans- 
portation from  Cincinnati  to  New  Orleans. 

On  the  twenty-second  of  July,  1826,  Thorns  filed  a  bill  in 
chancery  in  the  Jefferson  circuit  courfc,  in  this  state,  for  en- 
forcing his  hypothecation  or  pledge,  and  asserting  a  lien  for 
advances  made  by  him  and  debts  devolving  on  him;  and  on  the 
same  day,  the  subpcsna  was  served  on  Howell  in  Jefferson 
county,  where  he  then  lived. 

On  the  twenty-first  of  June,  1826,  Howell  gave  his  note  to 
Southard  for  upward  of  eight  thousand  dollars;  and  in  August, 
1826,  he  confessed  a  judgment,  without  suit,  for  the  amount  of 
the  note,  in  the  Oldham  circuit  court;  and  agreed  that  a  fieri 
facias  might  be  issued  instantly,  and  levied  on  his  interest  in 
the  boat,  and  that  that  interest  might  be  sold  without  adver« 
tisement,  and  for  whatever  should  be  bid  for  it. 

Thoms  then  filed  a  supplemental  bill,  alleging,  among  other 
things,  collusion  between  Howell  and  Southard  for  the  pur- 
pose of  defrauding  him,  and  praying  for  a  restraining  order  to 
prevent  the  sale  under  Southard's  execution.  The  injunction 
was  accordingly  granted;  and  afterward,  in  November,  1826, 
after  Southard  had  answered  the  supplemental  bill,  the  chan- 
cellor authorized  n  sale  of  Howell's  interest,  subject  to  the  lien 
of  Thoms,  and  it  was  so  sold,  and  was  bought  by  Southard,  at 
the  price  of  one  thousand  doUars. 

The  boat,  being  still  employed  by  Thoms,  in  its  usual  trade 
between  Cincinnati  and  New  Orleans,  was  afterward,  in  Decem- 
ber, 1826,  libeled  at  New  Orleans,  in  the  district  court  of  the 
United  States  for  Louisiana,  by  James  Purdon,  for  six  hundred 
and  forty  dollars  and  fifty-nine  cents,  claimed  by  him  for  sup- 
plies which  he  had  furnished  in  the  city  of  New  Orleans,  whilst 
the  boat  was  under  the  command  of  Anderson  Miller. 

Augereau  Gray,  the  captain  at  the  time  of  the  seizure  of  the 
vessel  by  the  marshal,  under  the  libel,  and  other  persons,  who 
had  claims  for  services  on  that  boat,  and  for  supplies  furnished 
for  her,  intervened,  and  asserted  their  claims  also  upon  the 
boat. 

By  the  intervention  of  Thoms,  also,  his  claim  secured  by  his 
mortgage,  and  other  claims  resulting  from  his  advances  and 
from  debts  which  the  boat  had  incurred  prior  to  the  sale  under 
execution,  were  asserted. 

Southard  and  Howell,  each  claicning  proprietorship  of  one 


470  Thoms  v.  Southard.  [Kentucky, 

tliird  of  the  boat,  answered  the  libel,  and  all  the  intervening 
claims,  and  denied  the  jurisdiction  of  the  court.  But  by  order 
of  the  court,  the  boat  was  sold  by  the  marshal,  and  Thoms  be- 
came the  purchaser  at  the  price  of  thirteen  thousand  five  hun- 
dred dollars,  which  was  distributed  by  the  court  among  the 
different  claimants;  and  afterward  the  cause  finally  settled,  as 
between  Thoms,  Southard,  and  Howell,  by  decreeing  to  South- 
ard two  hundred  and  forty-six  dollars  and  forty-six  cents,  to  be 
paid  by  Thoms,  and  seyenty-seven  dollars,  to  be  paid  by  Au- 
gereau  Qray,  '*  in  full"  of  the  claims  of  Howell  and  Southard 
to  '*  the  proceeds"  of  the  sale  of  the  boat;  and  Southard's  at- 
torney receiyed  the  sums  thus  decreed  to  him. 

Afterward  Thoms  pleaded  that  decree  in  bar  of  a  claim  which 
Southard  had  asserted  in  a  cross-bill  in  this  case,  for  one  third 
of  the  boat,  and  of  the  profits  accruing  since  his  purchase. 

But  the  circuit  court  disregarded  the  decree  of  the  district 
court  of  the  United  States  in  Louisiana,  and  decree^  that 
Thoms  should  pay  to  Southard  four  thousand  and  fifty-two  dol- 
lars, that  sum  being  one  third  of  sixteen  thousand  dollars,  for 
which  Thoms  had  sold  the  boat  after  his  purchase  at  the  mar- 
shal's sale,  and  one  third  of  the  net  profits  of  the  boat  from  the 
date  of  Southard's  purchase  to  the  sale  by  Thoms,  after  de- 
ducting one  thousand  eight  hundred  and  forty-five  dollars  and 
eleven  cents — ^the  sum  supposed  to  be  due  to  Thoms  under  his 
hypothecation  or  pledge,  and  six  per  cent,  interest  on  that  sum. 

Southard  now  complains,  that  the  decree  allowed  him  less 
than  he  was  entitled  to,  and  insists  that  Thoms  had  no  lien  on 
the  boat  as  against  him,  because  the  mortgage,  as  he  terms  it, 
was  never  recorded. 

Thoms  insists  that  the  decree  of  the  court  in  Louisiana  is  con- 
clusive as  to  all  the  same  matters  in  controversy  in  this  case;  and 
that,  if  it  be  not  conclusive,  still  he  is  entitled  to  several  sums 
which  he  enumerates,  and  for  which  the  circuit  court  refused  to 
allow  him  a  credit. 

Many  interesting  points  are  presented,  but  we  shall  notice 
€uch  only  as  we  deem  important  to  the  decision  of  this  contro- 
versy, and  those  we  shall  consider  but  briefly,  and  in  their 
natural  order. 

1.  Whatever  may  be  the  true  state  of  case  between  Southard  and 
Howell,  this  court  must  pronounce  that  judgment  on  the  trans- 
actions between  them,  which  the  facts  exhibited  in  the  record 
authorize  and  require.  And  thus  considering  the  matter,  we 
can  not  judicially  decide  that  Southard  was  a  bona  fide  judgment 
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creditor  of  Howell.  The  note  on  which  the  judgment,  which 
Howell  confessed,  purports  to  have  been  rendered,  bears  date 
only  one  day  prior  to  the  service  of  Thorns'  subpoena  on  Howell. 
There  is  no  witness  to  that  note.  There  is  no  proof  that  it  wa& 
given  on  the  day  on  which  it  purports  to  have  been  given.  The 
original  note  has  not  been  exhibited  or  proved,  and  the  only 
evidence  of  the  existence  of  such  a  note,  is  the  judgment  con- 
fessed upon  it.  There  is  no  satisfactory  or  credible  proof,  that 
the  note  was  given  for  a  full,  or  legal,  or  valuable,  or  bona  fide 
consideration,  notwithstanding  the  charge  in  Thorns'  bill,  that  it 
was  the  product  of  a  fraudulent  combinatioa  between  Howell  and 
Southard,  to  cheat  him  and  to  defraud  the  creditors  of  the  boat. 
Howell  is  the  only  witness  who  speaks  of  any  consideratioti,  and 
his  testimony  is  entitled  to  but  little  if  any  effect:  1.  Because 
there  are  circumstances  indicating  that  there  was  a  combination 
between  him  and  Southard,  and  that  he  was  decidedly  biased, 
and  probably  interested,  in  favor  of  Southard,  as  in  his  own  case; 
2.  Because  he  is  discredited  by  the  inconsistency  between  his 
answer  and  his  deposition,  in  one  of  which  he  swore  that  there 
was  no  usury  in  the  alleged  consideration  for  the  note;  and  io 
the  other  he  swore  that  there  was  usury  to  an  amount  exceeding 
thirteen  hundred  dollars.  Southard  did  not  even  suggest,  in 
his  answer,  what  was  the  consideration  for  the  note.  Though 
the  parties  both  lived  in  Louisville,  the  judgment  was  confessed 
in  Oldham  county.  Howell  consented  that  an  execution  should 
be  issued  at  once,  and  that  all  his  interest  in  the  steamboat, 
furniture,  tackling,  etc., should  be  sold,  without  advertisement; 
and  Southard  directed  the  sheriff  to  leave  the  boat,  after  the 
levy,  in  Howell's  possession,  and  directed  him  also  to  leave 
it  in  Howell's  possession,  even  after  it  should  be  sold;  thus 
showing  either  that  the  sale  was  to  be  merely  nominal,  or  that 
it  was  to  be  chiefly,  if  not  altogether,  for  the  benefit  of  Howell; 
and  in  their  answers,  filed  in  the  Louisiana  court,  both  Howell 
and  Southard  claimed  one  third  of  the  steamboat. 

Such  circumstances  do  not  characterize  Southard  as  a  fair, 
pr&-existent,  bona  fide  judgment  creditor  of  Howell  for  eight 
thousand  dollars,  or  for  any  amount;  and  we  do  not  therefore 
feel  authorized  to  consider  him  as  standing  in  the  attitude  oi 
such  a  creditor  in  this  case,  so  far  as  Thoms  mayl>e  concerned. 

But  were  Southard  deemed  a  bona  fide  creditor  of  Howell^ 
Btill  his  lien  is  not  prior  to  that  of  Thoms. 

Thoms  had  a  prior  lien  in  consequenr^e  of  his  pledge.  The 
tlocument  introduced  as  evidence  of  tb^.^    lien,  recites,  that 
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Howell  ^*  pledged,  hypothecated,  and  mortgaged  "  bis  interest 
in  the  steamboat.  Thoms  and  Howell  were  both  in  the  posses- 
sion  of  the  boat  at  the  date  of  the  pledge,  and  Thoms  retained 
his  possession  eyer  afterward;  and,  though  we  will  not  say  that 
a  technical  mortgage  of  a  steamboat  (the  mortgagee  being  in 
the  possession)  need  not  be  recorded,  but  will,  for  the  present, 
leave  that  question  open;  still  the  registration  of  such  a  mort- 
gage, on  a  thing  so  fugitive  and  almost  ubiquitous,  can  not,  in 
many  cases,  effect  the  object  of  notice,  intended  by  the  law  re- 
quiring the  registration  of  conveyances  of  other  property  to  be 
recorded.  These  considerations,  and  others  which  might  be 
added,  combined  with  the  phraseology  of  the  document  itself, 
incline  us  to  the  opinion  that  it  was  intended  to  be,  and  should 
be  deemed  to  have  been,  a  simple  pledge  merely.  And  there- 
fore, as  no  law  required  a  pledge  to  be  recorded,  registration 
was  not  necessary  to  the  validity  or  superiority  of  ThomA*  lien 
acquired  by  the  pledge;  and,  of  course.  Southard,  even  as  a  sub- 
sequent bona  Jide  execution  creditor,  could  not  compete  with 
Thoms. 

But  if  Thoms  should  be  deemed  a  mortgagee,  still,  though 
his  mortgage  was  not  recorded,  he  acquired  a  prior  and  superior 
lien  by  his  lis  pendens.  Were  it  admitted  that  he  was  only  a 
mortgagee,  and  that,  in  consequence  of  the  non-registration  of 
his  mortgage.  Southard's  execution  should  have  been  preferred 
at  law,  still,  as  Thoms  was  also  a  creditor,  and  a  prior  and 
meritorious  creditor,  and  as  a  suit  on  his  mortgage  for  a  fore- 
closure was  a  proceeding  in  rem,  and,  per  se,  attached  a  lien  to 
the  thing  proceeded  against,  before  Southard  had  any  lien,  he 
might  thereby — waiving  the  lien  given  by  the  simple  mortgage- 
have  acquired  an  equitable  lien  which  could  not  have  been 
divested  by  the  levy  of  Southard's  execution,  pendente  lUe. 

But  the  bill  of  Thoms  was  not  for  a  foreclosure  only;  its 
chief  object  was  to  enjoin  Howell  from  selling  his  interest  in 
the  boat,  and  to  subject  it  to  other  claims;  and  to  the  demands 
of  other  creditors  who  held  liens  on  it,  and  for  whose  demands 
Thoms  was  liable,  and  apprehended  that,  in  consequence  of 
Howell's  insolvency,  he  would  be  solely  liable.  Upon  this  lat- 
ter ground  alone,  he  had  a  right  to  sue  in  chanceiy,  to  coerce  a 
settlement  of  *all  joint  accounts  and  liabilities,  and  to  attach 
Howell's  interest  in  the  boat,  as  his  only  indemnity.  And  this 
alone,  without  any  pledge  or  mortgage,  gave  to  Thoms  an  equi- 
table lien  on  Howell's  interest  in  the  boat,  which  could  not 
have  been  divested  or  affected  by  a  subsequent  execution,  or 
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6Ten  sale,  pendente  lite:  ScoU  v.  McMillan,  1  Litt.  302  [13  Am. 
Dec.  239].  And,  of  course,  as  the  court  thus  had  jurisdiction 
on  this  latter  ground,  if  upon  no  other,  it  would  have  been 
proper  to  adjudicate  on  the  whole  controversy  raised  by  the  bill, 
even  if  a  bill  on  the  mortgage  only  had  not,  of  itself,  given  an 
equitable  lien. 

Wherefore,  had  Southard  been  a  bona  fide  creditor,  and  had 
Thoms  been  mortgagee,  instead  of  pledgee,  the  lien  acquired 
by  the  lis  pendens,  would  have  been  prior  and  superior  inequity 
to  that  acquired  by  the  execution. 

In  this  aspect  of  the  case,  bad  Southard  been  a  bona  fide 
creditor,  and  had  the  decree  in  Louisiana  been  inconclusive,  it 
would  be  evident  that  the  circuit  court  erred  to  the  prejudice  of 
Thoms;  for  the  established  demands  for  which  his  bill  wasfiled. 
and  which  he  had  a  prior  right  to  have  satisfied,  greatly  ex- 
ceeded those  allowed  by  the  circuit  judge;  and  Southard  should 
not  come  in  until  after  the  just  demands  sued  for  by  Thoms  had 
been  fully  satisfied;  for  the  lis  pendens  placed  him  (Southard) 
precisely  in  the  attitude  of  Howell,  and  therefore  he  could  have 
been  entitled  only  to  the  residue  of  Howell's  interest,  after  the 
debts  for  which  Thoms  had  attached  that  interest  had  been  dis- 
charged. In  this  view.  Southard,  even  as  a  bona  fide  creditor, 
bought  Howell's  interest  cum  onere,  even  though  it  be  admit- 
ted that  Thoms  and  Howell  were  not  partners,  but  were  tenants 
in  common  only,  and  that,  therefore,  neither  of  them  was  liable 
in  solido,  and  neither  had  an  inherent  lien  on  the  interest  of  the 
other  for  debts  incurred  by  the  boat,  or  fcr  any  balance  due  to 
either  of  them  individually. 

But,  if  Southard  could  be  deemed  a  bona  fide  creditor,  he 
could  not  now  be  entitled  to  any  decree  against  Thoms,  because 
the  decree  in  Louisiana  is  conclusive  as  to  this  controversy. 

The  courts  of  the  United  States  have  exclusive  maritime  ju- 
risdiction. That  jurisdiction  extends  as  far  as  the  ebbing  and 
flowing  of  the  tide.  If  the  tide  ebb  and  flow  at  New  Orleans, 
the  agreement  on  which  the  libelant's  claim  was  founded,  was 
a  maritime  contract.  Such  a  contract,  made  in  a  foreign  port, 
or  in  a  state  in  which  the  owners  of  the  boat  did  not  reside, 
gave  a  lien  on  the  boat  itself,  and  authorized  a  suit  in  rem: 
Abbott  on  Shipping,  109,  and  The  Oeneral  Smith,  4  Wheat. 
438;  Cond.  li.  496.  The  decree  of  a  court  of  admiralty,  hav- 
ing jurisdiction  in  rem,  is  conclusive  everywhere,  and  on  all 
persons  who  have  an  interest  in  the  thing:  1  Dall.  54;  Oond. 
B.  21;  9  Granch,  126;  Cond.  E  306. 
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This  court  does  not  know  that  the  tide  does  not  ebb  and  flow, 
to  some  extent,  at  New  Orleans.  We  are,  indeed,  disposed  to 
believe  that  it  does,  though  its  flux  and  reflux  may  be  scarcely 
perceptible.  But  knowing  nothing  to  the  contrary,  comity  re- 
quires us  to  presume,  that  the  district  court  of  the  United 
States  for  Louisiana  had  maritime  jurisdiction  in  rem,  and  had 
a  right  to  decree  the  sale  of  the  "  Columbia,"  and  distribute  the 
proceeds.  Having,  or  being  presumed  to  have,  competent 
power  over  the  boat  when  it  was  seized  under  the  libel  of  Pur- 
don,  the  decree  of  the  court  must  be  conclusive  on  all  the 
claims  which  were  litigated  in  that  case,  and  must  bar  South- 
ard's claim  to  any  interest  in  the  boat,  or  in  its  profits,  unless 
the  court,  in  its  decree,  as  between  him  and  Thoms,  transcended 
its  power,  or  unless  Thorns  should  be  estopped  by  his  acts  from 
relying  on  that  decree. 

1.  This  court  can  not  decide  that  the  federal  court  tran- 
scended, in  any  particular,  its  maritime  jurisdiction.  The  part 
owners  of  the  boat  were  necessarily  parties  to  the  libel  of  Pur- 
don;  and,  after  paying  the  claims  of  the  libelant  and  of  the 
other  strangers  who  had  intervened,  the  court  certainly  had 
jurisdiction  to  distribute  among  the  owners,  what  still  remained 
of  the  proceeds  of  the  sale  of  their  vessel. 

This  record  does  not  show  what  the  proof  was  in  that  case. 
Perhaps  it  was  proved  that  Thorns  and  Howell  were  partners  in 
the  boat  at  the  date  of  Southard's  purchase,  or  that  Southard 
was  not  a  bona  fide  creditor;  and,  in  either  event,  Thorns  would 
have  had  an  available  lien  on  Howell's  third  of  the  boat,  which 
the  admiralty  court,  having  jurisdiction  over  the  boat,  had  a 
right  to  adjust;  or  if  there  was  no  proof  that  Thorns  and  How- 
ell were  partners,  or  that  there  had  been  collusion  between 
Southard  and  Howell,  still,  as  Thoms'  pledge  gave  him  a  lien 
on  Howell's  interest  in  the  boat,  the  court  had  a  right  to  ad- 
just that  lien  in  the  distribution  of  the  avails  of  the  sale  of  the 
boat.  But,  in  any  event,  the  court  had  undoubted  jurisdiction 
to  distribute  the  proceeds  of  the  sale  among  the  claimants  and 
the  owners  of  the  boat.  Whether  that  court  had  jurisdiction 
in  rem,  as  to  the  claims  of  all  those  who  were  made  intervening 
parties,  this  court  has  not  the  means  of  ascertaining.  The  pre- 
sumption, therefore,  must  be  in  favor  of  such  jurisdiction. 
But  that  is  not  material,  because,  as  the  court  had  jurisdiction 
in  rem,  in  consequence  of  Purdon's  libel,  and  as  between  the 
owners  of  the  boat,  it  had  full  power  to  adjust  their  conflicting 
claims;  and  if,  in  adjusting  them,  it  allowed  other  claims,  over 
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which  it  had  no  cognizance,  such  an  error  would  not  invalidate 
the  decree^  or  authorize  this  court  to  revise  it,  or  to  question  it 
incidentally*  But  we  have  no  reason  to  presume  that  there 
was  even  such  an  error  in  the  decree  of  the  court  in  Louisiana. 
For,  even  had  any  of  the  claims  been  such  as  would  not  have 
given  jurisdiction  in  rem,  the  appearance  and  answers  of  How- 
ell and  Southard  would  have  given  jurisdiction  in  personam 
over  every  maritime  contract  respecting  the  boat. 

But  it  is  sufficient  that  the  record  does  not  show  that  the 
decree  was  in  any  respect  extrajudicial.  Thorns,  owning  two 
thirds  of  the  boat,  and  having  a  lien  on  the  other  third,  had  a 
right  to  a  decree  for  adjusting  his  interest  and  claims;  and  the 
boat  having  been  rightfully  seized  under  Purdon's  libel,  all 
other  claimants,  over  whose  claims  the  same  court  had  jurisdic- 
tion, had  a  right  to  intervene  and  claim  a  distributive  share  of 
the  proceeds  of  the  sale  whenever  it  should  be  made. 

2.  As  part  owner,  and  especially  of  two  thirds,  Thoms  had  a 
right  to  continue  the  boat  in  its  accustomed  employment  between 
Cincinnati  and  New  Orleans .  And  therefore,  neither  Southard 
nor  Howell  could  have  made  him  liable  for  even  the  total  loss 
or  destruction  of  the  boat  by  accident  at  New  Orleans  or  else- 
where, whilst  it  was  so  engaged:  Abbott  on  Ship.  70, 71.  Not 
only  did  neither  Southard  nor  Howell  attempt  to  enjoin  Thorns 
from  controlling  the  boat,  but  neither  of  them  manifested  any 
objection  to  the  use  he  made  of  the  boat;  on  the  contrary,  we  may 
presume  that  it  was  the  wish,  as  well  as  the  interest,  of  all  con- 
cerned, that  the  boat  should  be  employed  as  it  was  employed  by 
Thoms,  after  the  sale  under  the  execution. 

It  does  not  appear  that  Thoms  had  any  agency  in  causing  the 
boat  to  be  libeled  at  New  Orleans;  or  that  he  did,  or  omitted 
to  do,  anything  in  that  respect  which  should,  as  to  himself,  in- 
validate the  decree  of  the  court  in  Louisiana.  Nor  did  the- 
pendency  of  this  suit  affect  the  validity  or  operation  of  that  de- 
cree. After  having  brought  his  suit  in  this  court,  and  taken  the 
boat  to  New  Orleans,  Thoms  ought  not  to  have  translated  the 
litigation  of  his  claims  to  a  foreign  court;  and  therefore  should  not 
be  allowed  to  plead,  in  this  case,  the  decree  of  the  foreign  tri- 
bunal, had  it  been  rendered  upon  his  libel,  and  had  no  other  per- 
son first  attached  the  boat.  But  as  the  boat  had  been  libeled 
by  another  person,  whose  rights  could  not  have  been  affected  by 
the  pendency  of  the  suit  in  this  state,  and  as  Thoms  might  have 
lost  the  benefit  of  his  prior  lien,  and  have  also  lost  the  benefit  of 
liis  claims  against  Howell,  had  he  been  passive  or  neutral  in  the 
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libel  case,  be  bad  a  rigbt  to  demand  a  just  distribution  of  the 
proceeds  of  tbo  sale  of  the  boat,  sbould  its  sale  be  dt^creed  oa 
Pardon's  libel.  Had  he  not  intervened  as  be  did,  Southard  or 
Howell  might  have  gotten  possession  of  the  residue  of  the  money 
for  which  the  boat  was  sold,  after  deducting  the  debts  of  other 
claimants,  and  thus  be  (Thoms)  might  have  suffered  irremedia- 
bly, because  that  suit  might,  in  that  event,  and  probably  would, 
have  been  productive  of  nothing  but  costs  and  disappointment  to 
himself. 

The  lia  pendens  in  this  state  did  not  affect  the  maritime  juris- 
diction of  the  court  of  Louisiana,  whilst  the  boat  was  at  New 
Orleans;  nor  can  it,  therefore,  affect  the  decree  which  was  in  that 
case  pronounced. 

By  that  decree,  whether  right  or  wrong  is  now  immaterial, 
Southard's  whole  claim  to  an  interest  in  the  boat  was  adjusted 
and  concluded,  and  thereby  became  resjudicaia. 

It  is  suggested  by  his  counsel,  that,  as  be  had  bought  only 
Howell's  interest,  subject  to  the  lien  of  Thoms,  no  greater 
claim  than  that  so  acquired  was  considered  by  the  court  in 
Louisiana;  and  that,  therefore,  if  the  lien  of  Thoms  was  inferior 
to  that  of  Southard's  execution,  Southard  has,  notwithstanding 
the  conclusiveness  of  the  Louisiana  decree,  a  just  claim  on 
Thoms  for  damages,  which  he  sustained  in  consequence  of  hav- 
ing been  x)revented  by  the  injunction  from  selliug  Howell's  ab- 
solute interest,  unincumbered  by  the  claims  asserted  in  the 
bill  of  Thoms. 

To  this  argument  a  three-fold  answer  may  be  given: 

1.  This  court  can  not  decide,  from  anything  now  appearing, 
that,  as  between  Southard  and  Thoms,  nothing  was  litigated  but 
the  interest  acquired  by  Southard's  purchase  under  his  execution, 
nor  can  this  court  say  certainly,  what  points  were  involved,  or 
what  proof  was  introduced  in  that  litigation. 

2.  Thorns'  "lien,"  resulting  as  well  from  his  lis  pendens,  1X9 
from  bis  pledge,  left  to  Southard,  even  as  a  bona  fide  creditor  of 
Howell,  nothing  but  Howell's  interest,  subject  to  that  lien;  and, 
therefore,  Southard  bought  as  much  as  be  bad  a  right  to  sub- 
ject to  his  execution;  and  the  court  in  Louisiana,  even  if  it  ad- 
judicated, ns  between  him  and  Thorns,  only  on  the  interest 
thus  acquired,  ought  to  have  allowed,  as  it  did,  all  the  just 
claims  on  Howell,  and  on  his  original  interest  in  the  boat,  be- 
fore anything  was  allowed  to  Southard  for  bis  derivative  in- 
terest. 

3.  If  Southard  could  be  deemed  to  have  been  a  bona  fide 
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creditor;  if  as  such  he  had  a  lien  superior  to  that  which  re- 
sulted to  Thoms  from  his  pledge,  and  from  his  suit  in  rem; 
aud  if  the  court  in  Louisiana,  in  consequence  of  Southard's 
purchase,  subject  to  the  lien  of  Thoms,  did  not  allow  him  as 
much  as  he  would  have  been  entitled  to,  had  he  not  been  pre* 
vented  by  the  injunction  of  Thoms  from  purchasing  Howell's 
entire  interest  unincumbered;  and  if,  therefore.  Southard  had 
been  subjected  to  loss  in  consequence  of  the  injunction;  still, 
even  then,  he  would  not  have  been  entitled  to  any  decree  in 
this  case,  because,  as  the  chancellor  did  not,  by  his  order, 
divest  him  of  any  possession  of  the  boat,  but  only  enjoined 
him  from  selling  it,  neither  the  same  chancellor,  nor  any  other, 
could  decree  damages  on  the  injunction  bond,  or  for  any  loss 
resulting  from  the  restraining  order.  In  such  a  case  the  rem- 
edy would  be  altogether  and  exclusively  legal. 

But,  for  the  other  reasons  also,  which  have  been  suggested. 
Southard  does  not  appear  to  be  entitled  to  any  decree  whatever. 

Wherefore,  it  is  decreed  and  ordered,  that  the  decree  of  the 
circuit  court  be  reversed,  and  the  cause  remanded,  with  instmo- 
tions  to  dismiss  the  bills  and  cross-bills. 

Nicholas,  J.,  took  no  part. 
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V.  United  Ins.  Co.,  1  Id.  180,  note  187;  Meaner  v.  Amery,  LL  316,  note  324; 
*JenkmM  v.  Putnam,  Id.  594,  note  596. 

JuBiBDiCTioir  OF  Anio&ALTT  CousTB. —  Wheelwrigki  v.  Depeyster,  3  Id. 
345;  Simpeon  v.  Nadeau,  2  Id.  634;  Jenkme  v.  Putnam,  I  Id.  594^  note  596. 

Part  Ownsbs  of  Ships,  LiABZLiTr  of.— See  CarroU  v.  Waters,  18  Am. 
Deo.  316,  note  320. 
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[6  LounLUVA,  815.] 

POOTivB  BBTtAOKiw  ov  CONTRACT  are  not  divested  of  that  chaneter, 
of  the  acts  by  which  they  are  worked  being  criminal  or  tortiouB. 

The  Ownebs  ov  a  Vessel  are  liable  for  the  master's  breaches  of  the  contract 
of  freight  or  of  passage,  and  may  be  held,  therefore,  for  snch  breaoheB« 
though  they  are  involved  in  tortious  acts,  and  though,  by  the  law  of  the 
contract,  the  owner  is  excused  from  the  consequences  of  the  master's 
torts. 

Thx  Contract  of  Passage  is  broken  by  depriving  the  passengers  of  the  oso 
of  the  cabin,  or  by  failure  to  furnish  them  with  the  stipulated  food,  or 
by  the  permitting  them  to  be  molested  by  the  seamen. 

Female  Passengers  stipulate,  in  addition,  for  exemption  from  rude,  indecent, 
or  brutal  behavior. 

Appeal  from  the  court  of  the  first  district.  The  facts  appear 
from  the  opinion. 

Plaintiffs  in  propria  persona. 

De  Armas s  contra. 

By  Court,  Martin,  J.  This  case,  which  is  that  of  a  passenger 
claiming  from  the  owners  of  a  vessel,  damages  for  the  brutal 
behavior,  towards  him  and  his  wife,  of  the  captain,  mate,  and  crew, 
was  before  us  last  summer,  when  we  overruled  the  defendants' 
exceptions  to  the  plaintiff's  right  of  action  against  them,  and  re« 
manded  the  case  for  further  proceedings:  5  La.  431  [25  Am.  Dec. 
197].  The  defendants  pleaded  the  general  issue,  and  had  a  verdict 
and  judgment.  The  plaintiff  appealed.  He  has  put  his  case  be- 
fore us  on  a  bill  of  exceptions  to  the  charge  of  the  judge,  who 
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iustructed  the  jury  **  that  if  they  considered  that  the  law  of 
Mexico  was  sufSciently  proven,  and  that  by  that  law  the  owner 
of  a  vessel  is*not  liable  for  the  tortious  acts  of  the  captain  and 
crew,  tbey  ought  to  find  a  verdict  for  the  defendants,  otherwise 
for  the  plaintiff." 

This  charge  assumes  the  position  that  a  contract  for  passage 
on  board  of  a  vessel  is  to  be  regulated  by  the  law  of  the  termi- 
nus a  quo  of  the  voyage,  and  the  plaintiff  contends  that  the 
contract  is  subject  to  the  law  of  the  terminus  ad  quern.  The 
voyage  was  between  Vera  Cruz,  in  the  republic  of  Mexico,  and 
New  Orleans,  and  he  has  accordingly  urged  that  the  law  of  this 
State  affords  the  only  legitimate  rule  of  decision. 

In  the  case  of  JUalpica  v.  McKown  etal.,1  La.  248  [20  Am.  Dec. 
279],  which  was  a  contract  of  freight  on  a  voyage  between  Vera 
Cruz  and  Havana,  we  held  that  the  law  of  the  terminus  a  quo 
was  to  be  resorted  to.  The  decision  of  that  case  was  the  basis 
of  our  judgment  in  a  subsequent  one,  that  of  Arroyo  y,  CurreU, 
Id.  628  [20  Am.  Deo.  286],  which  was  a  contract  for  passage  on 
a  voyage  having  the  same  termini.  In  neither  of  these  two 
cases  was  any  notice  taken  of  the  law  of  the  terminus  ad  quern. 
The  plaintiff  invoked  the  law  of  the  terminus  a  quo,  and  the  de- 
fendants that  of  their  domicile. 

The  plaintiff  in  this  case,  considering  the  question  as  to  the 
operation  of  the  laws  of  these  two  places,  as  not  settled  by  these 
cases,  has  insisted  that  contracts  entered  into  in  one  country, 
and  to  be  performed  and  complied  within  another,  are  governed 
by  the  law  of  the  latter.  This  question  was  very  attentively 
considered  by  this  court  iu  the  case  of  Depau  v.  Humphreys^  8 
Mart.  N.  S.  1,  which  was  that  of  a  promissory  note,  made  in 
this  city,  but  payable  in  New  York,  and  we  came  to  the  conclu- 
sion, that  although  the  latter  place  was  to  regulate  the  payment 
of  a  note,  that  of  this  state  was  to  be  resorted  to  in  order  to 
ascertain  the  legitimacy  of  the  obligation  of  the  maker. 

It  is  likely  that  when  the  matter  may  be  considered  closely,  it 
will  appear  that  when  a  contract  is  to  be  carried  into  execution,  as 
to  its  different  parts,  in  several  places,  the  law  of  each  country 
is  to  regulate  it  as  to  such  parts  of  the  contract  as  are  to  be  per- 
formed  in  it.  But  it  is  unnecessary  to  enter  into  the  examina- 
tion of  this  question  in  the  present  case. 

It  is  not  denied  that  under  the  law  of  Mexico,  or  that  of 
Louisiana,  tbe  owner  is  liable  for  the  contracts  of  freight  or  pas- 
sage entered  by  the  master,  and  is  liable  for  damages  on  a  breach 
of  either  of  these  contracts. 
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Breaches  of  contracts  are  negative  or  positive,  and  the  latter 
are  not  divested  of  their  character  on  account  of  their  being  tor- 
tious or  even  criminal.  The  pawnee  or  depositary  of  a  cask 
of  wine  may  become  liable  in  damages  to  the  owner,  by 
a  negative  breach  of  his  contract,  if  by  his  neglect,  part  or  the 
whole  of  the  liquor  leaks  out;  by  a  positive  breach  if  he  draws 
it  out  and  applies  it  to  his  own  use.  In  the  latter  case,  can  any 
surety  he  may  have  given  for  his  contract  escape  from  the  liability 
for  damages  on  a  breach  of  contract,  on  the  ground  of  its  being 
the  result  of  a  tortious  act? 

In  a  contract  of  freight,  the  owner  and  master  are  liable  for  a 
breach  of  the  contract,  if  the  master,  by  his  neglect,  suffers  part 
of  the  goods  to  be  damaged,  or  takes  out  part  of  them  from 
their  box  or  package;  the  act  (being  tortious  in  the  latter  case) 
will  not  on  that  account  absolve  the  owner  from  his  liability. 

A  contract  of  passage  is  broken,  if  a  cabin  passenger  be  not 
allowed  the  use  of  the  cabin,  or  compelled  to  share  itvdth  every 
hand  on  board.  If  he  be  not  furnished  with  proper  food,  if  he 
stipulated  for  it.  If  his  situation  be  rendered  uncomfortable 
by  every  hand  on  board  being  allowed  to  molest  him.  Female 
passengers  stipulate  further,  completely  for  an  exemption 
from  rude,  indecent,  or  brutal  behavior  towards  them. 
The  master  is  guilty  of  a  negative  breach  of  the  contract 
of  passage,  if  the  passengers  do  not  enjoy  on  board  that  ease 
and  comfort  for  which  the  passage  money  is  the  consideration. 
If  the  master  forcibly  drives  the  passengers  out  of  the  cabin;  if 
he  compels  them  to  lodge  with  the  common  hands;  if,  by  his 
rudeness,  indecency,  or  brutality,  he  shock  the  modesty  of  a 
female  passenger  so  as  to  oblige  her  to  quit  the  cabin,  or  as  to 
render  the  passage  comfortless  by  a  continued  series  of  vexation, 
misery,  and  torment,  shall  he,  or  those  who  are  bound  for  the 
faithful  performance  of  his  contract,  escape  a  liability  and  dam- 
ages on  the  score  of  his  conduct  being  tortious  ?  If,  without 
being  guilty  of  any  of  these  acts,  he  stimulates  the  mate  and 
crew  to  commit  them,  will  not  the  consequence  be  the  same  ? 
If,  without  such  stimulation,  he  suffers  them  to  commit  those 
acts,  and  neglects  to  prevent  them,  as  the  result  to  the  party  in- 
jured  will  be  the  same,  his  right  to  remunerate  in  damages  can 
not  be  different. 

The  charge  of  the  district  court  appears  to  us  to  be  errone- 
ous. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  be  annulled,  avoided,  and  reversed,  the  verdict  set 
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aside,  and  the  ease  remanded,  with  direction  to  the  judge  not 
to  give  a  change  to  the  juiy  in  contradiction  with  the  opinion 
expressed  in  this  decree.  The  appellees  paying  costs  in  this 
court. 

Whxbb  the  Tobt  mat  bi  Waivxd,  and  an  action  ex  eoiKraeto  faron^t^ 
■ee  JVebUer  v.  Drmkwater,  17  Am.  Deo..238;  StoekeU  y.  Waikkut,  20  Id.  488; 
OHmore  v.  WiOmr,  22  Id.  410. 

l^HX  Lawful  CoNraAcrs  of  the  master  of  a  vesBel,  within  the  scope  of 
his  employment,  bind  the  owners:  Ward  y.  Oreen,  16  Id.  437. 

Thb  Owvse  is  Liasls  for  the  tortions  acts  of  the  master  done  witfam  the 
scope  of  his  employment:  Malpka  v.  MeKown,  20  Id.  279.  The  principal 
case  was  previoosly  before  the  coort^  and  is  reported  in  25  Am.  Bee.  197. 
The  qaestions  then  discussed  are  to  some  extent  similar  to  those  now  in* 
yolved. 


Holland  v.  Wheaton. 

16  LocnZAHA,  4AS.] 

A  Go-MucBXB  or  a  Lodgx  or  Masons  along  witha  deceased^  aoqnires  bom 
that  fact  no  claim  or  right  to  the  coratorship  of  the  estate  of  the  latter. 

Patmxkt  ros  a  Dxcsdxbt's  Tomb  makes  one  a  creditor  of  the  estate^  and 
not  of  the  deceased. 

Appsal  from  the  court  of  probates  of  the  pariah  and  city  of 
New  Orleans.    The  facts  appear  from  the  opinion. 

EUioi  and  BoseUus,  for  the  appellee. 

Presion  and  Genoa,  contra. 

By  Oourty  Mabtih,  J.  The  plaintiff  claimed  the  cnratorship 
of  the  estate  of  H.  Johnson,  deceased,  and  is  appellant  of  a 
judgment,  which  grants  it  to  his  opponent. 

He  claimed  the  curatorship,  on  the  ground  of  his  having  paid 
for  the  deceased's  tomb,  and  on  that  of  the  deceased  and  him- 
self being  Freemasons  and  members  of  the  same  encampment 
of  Knights  Templars,  to  which  the  deceased  was  debtor  aboiii 
twelve  dollars,  for  certain  arrearages;  lastly,  on  the  ground  of 
his  having  been  the  first  applicant. 

The  appellee  grounded  his  claim  on  his  being  a  creditor  for 
the  amount  of  a  promissory  note  of  the  deceased,  and  one  half 
of  the  amount  of  two  drafts  in  a  partnership,  which  had  there- 
tofore existed  between  the  deceased  and  himself,  the  whole 
amount  having  been  paid  by  the  latter  out  of  his  own  private 
funds. 

The  appellant's  counsel  contended,  that  the  curatorship  ought 
to  be  granted  to  a  creditor  of  the  deceased;  that  the  appellee. 
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baTing  purohaBed  the  note  since  the  death  of.  the  maker,  be- 
came thereby  a  creditor  of  the  estate,  but  not  of  the  deceased; 
and  efforts  have  been  made  to  disprove  the  claim  urged  by  the 
appellee,  on  the  amount  of  the  drafts. 

The  pretensions  of  the  appellant,  on  the  score  of  the  masonic 
tie  which  is  alleged  to  have  existed  between  him  and  the  de- 
ceased,  are  hardly  deserving  of  a  serious  consideration.  Whether 
all  masons,  or  merely  those  of  the  same  lodge,  are  indebted  in 
any  case,  or  in  what  a  first  dividend  of  funds,  what  is  the  num- 
ber of  those  interested  in  the  present  case,  are  matters  which 
the  x>erson8  can  have  but  a  faint  idea  of.  Neither  can  we  know, 
whether,  before  a  division  can  take  place,  justice  may  not  de- 
mand some  deduction. 

If  masonry  gives  no  right  to  the  appellant,  the  payment  for 
the  tomb  places  him,  according  to  his  own  argument,  among 
the  creditors,  not  of  the  deceased,  but  of  the  estate,  and  even 
on  that  hypothesis,  the  appellee  may  stand  on  higher  grounds, 
as  subrogated  to  the  rights  of  the  payee  of  the  note,  who  was  a 
creditor  of  the  deceased.  We  express  no  opinion  on  this,  as 
the  point  is  now  under  consideration,  in  a  case  of  considerable 
amount  in  the  western  circuit. 

The  change  in  the  sense  of  the  first  application  was  properly 
disregarded. 

Upon  the  whole,  we  do  not  think  the  court  of  probates  erred. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment be  affirmed,  with  costs. 


Holmes  t;.  Holhes. 

[6  LovniAVA,  463.] 
MiaBTAQE  Depxhds  fiMfflitiftlly,  for  validity,  upon  the  firee  oonaent  of  tht 

Marbtaoe  18  NOT  NuLL,  becaiue  of  the  noa-obeervanoe  of  the  prescribed 

prior  f onuAlities  aad  oeremoiiieB«  each  m  the  procaring  of  a  lioenae. 
Mabbiage  mat  be  Pboved  bt  ant  Etidence  which,  from  its  nature,  does 

not  presuppose  the  existence  of  better  evidence  within  the  power  of  the 

party  producing  it 
Ck>HABrrATioN  Aa  Man  and  Win  is  PBESuiipnvB  Etxi>engb  of  the  existence 

of  the  marriage  reUtion. 

Appbal  from  the  parish  court  for  the  parish  and  dtj  of  Mew 
Orleans. 

Pr&dan,  for  the  plaintiff. 

SUddlf  for  the  defendant. 
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By  Court,  Bdllabd,  J:  The  plaintiff  alleges  that  his  wife 
and  child  came  as  passengers  from  Liverpool  to  New  Orleans 
in  a  yessel  of  which  the  defendant  was  master;  that  she  en- 
gaged a  cabin  passage,  but  agreed  to  sleep  in  a  state-room  in 
the  steerage,  the  state-rooms  in  the  cabin  being  taken  up.  He 
claims  damages  for  a  violation  of  the  contract,  alleging  that  his 
wife  was  driven  out  of  the  cabin,  compelled  to  eat  with  the  ser- 
vants, and  in  other  respects  ill-treated  on  her  passage. 

The  defendant  admits  that  ''one  Eliza  Holmes,  with  her 
child,"  did  come  out  passengers  in  the  ship,  but  he  alleges  that 
he  did  not  violate  his  contract,  and  that  any  change  in  her  ac- 
commodations on  board  was  justified  by  her  improper  behav- 
ior. He  adds,  that  being  ignorant  whether  said  Eliza  be  mar- 
ried as  is  alleged  by  the  plaintiff,  he  requires  strict  proof  of 
the  marriage,  which  he  denies  to  exist.  On  the  trial,  the  plaint- 
iff offered  witnesses  to  prove  that  the  plaintiff  and  Mrs.  Holmes, 
who  were  then  in  court,  had  lived  in  New  Orleans  a  length  of 
time  and  had  a  family,  and  were  reputed  husband  and  wife. 
The  evidence  was  rejected  by  the  court,  a  bill  of  exceptions 
taken,  and  a  judgment  of  nonsuit  being  rendered,  the  plaintiff 
appealed. 

It  is  contended  on  the  part  of  the  appellee,  that  as  the  code 
requires  marriages  to  be  celebrated  in  the  presence  of  three 
witnesses,  and  an  act  to  be  drawn  up  and  signed  by  the  parties, 
the  witnesses,  and  the  person  performing  the  ceremony,  parol 
evidence  is  inadmissible  to  prove  a  marriage  in  this  state. 

Marriage  is  regarded  by  our  law  in  no  other  light  than  as  a 
civil  contract,  highly  favored,  and  depending  essentially  on  the 
free  consent  of  the  parties  capable  by  law  of  contracting* 
Our  code  does  not  declare  null  a  marriage  not  preceded  by  a 
license,  and  not  evidenced  by  an  act  signed  by  a  certain  num- 
ber of  witnesses  and  the  parties:  nor  does  it  make  such  an  act 
exclusive  evidence  of  a  marriage.  These  laws  relating  to  forms 
and  ceremonies,  here  regarded  as  directory  to  those  alone  who  are 
authorized  to  celebrate  marriages,  are  intended  to  guard  against 
hasty  and  inconsiderate  marriages  in  defiance  of  parental  au- 
thority. Like  all  other  contracts,  it  may  be  proved  by  any  spe- 
cies of  evidence  not  prohibited  bj  law,  which  does  not  presup- 
pose a  higher  species  of  evidence  within  the  power  of  the 
party;  and  cohabitation  us  man  and  wife,  furnishes  pre- 
sumptive evidence  of  a  preceding  marriage.  It  is  not  to  be 
presumed  those  who  hold  themselves  out  in  society  as  man  and 
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wife,  who  are  reaxing  a  family  of  children  at  their  domestio 
board,  to  whom  the  father  gives  his  name,  over  whom  he  exer- 
cises a  parent's  authority,  and  administers  a  parent's  protec- 
tion and  support,  are  living  in  open  disregard  of  public  morals, 
aud  that  their  common  offspring  are  bastards;  such  a  family  is 
already  in  the  possession  of  a  civil  condition  or  status ,  not  to 
be  questioned  lightly  and  collaterally.  In  the  present  case,  the 
defendant,  when  he  received  on  board  his  ship  Mrs.  Holmes  and 
child,  must  have  presumed  that  she  was  a  married  woman  or  a 
widow.  When  he  afterwards  treated  with  the  plaintiff  about 
the  price  of  their  passage,  he  dealt  with  him  as  the  husband 
and  father;  no  question  was  then  made  of  his  authority. 

If  a  different  rule  of  evidence  prevails  in  France,  it  is  be- 
cause the  code,  as  well  as  previous  ordinances,  provided  for 
public  registries  of  marriages,  births,  and  deaths,  under  the 
care  of  special  officers,  called  "  officiers  de  Tetat  civil."  Ex- 
tracts from  these  registers  are  declared  to  be  full  evidence 
until  proved  to  be  forged;  and  second,  any  evidence  is  inad- 
missible without  first  proving  that  no  such  register  was  kept, 
or  that  it  has  been  lost  or  destroyed:  Merlin's  Repertoire,  verbo 
Etat  Civil.  Our  law  has  not  enacted  such  a  registry  of  mar- 
riages. We  think  the  court  erred  in  rejecting  the  evidence 
offered. 

The  second  bill  of  exceptions  is  too  vague  to  enable  us  to  de- 
cide whether  the  depositions  ought  to  have  been  admitted.  It 
does  not  appear  on  what  ground  they  were  rejected  by  the 
court,  nor  are  the  depositions  themselves  before  us. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  avoided,  reversed,  and  annulled, 
and  that  the  cause  be  reinstated  and  remanded  for  trial,  with 
directions  to  the  judge  not  to  reject  the  evidence  offered  to  show 
the  cohabitation  of  the  plaintiff  with  Mrs.  Holmes,  as  man  and 
wife,  and  that  the  defendant  and  appellee  pay  the  costs  of  ap- 
peal. 

Ck>HABiTATiON  IS  Pbbsumftivb  Evidxncx  of  the  marriage  relation:  FenUm 
y.  jRted,  4  Am.  Deo.  244;  Allen  v.  Hall,  10  Id.  678;  Sneed  v.  Ewing,  22  Id. 
41;  Taylor  v.  6'toe^,  Id.  456,  and  note,  where  the  question  as  to  what 
constitutes  evidence  of  marriage  ia  discussed;  but  the  cohabition  is  not  proof, 
if  shown  to  have  been  adulterous  at  its  inception:  Cram  v.  Bumhaim^  17  Id. 
218,  nor  in  prosecutions  for  bigamy,  or  in  aotiona  for  criminal  conversation: 
Fornshill  v.  Murray,  18  Id.  344. 

Formalities  OMrrrsD  do  not  Invalidats  a  marriage;  and  where,  by 
statute,  unauthorized  peraons  are  forbidden,  under  penalty,  from  celebrating 
the  marriage  ceremony,  the  marriage  performed  by  such  is  yet  valid,  unl 
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mftde  ittvalid  by  ■Mate;  LondamUrry  v.  Ckuter^  9  Id.  61;  bat  mq^  caiUra^ 

Ligonia  v.  BtaUon,  11  Id.  46. 

To  Ck>MPLETB  Mabbiaob,  nothing  more  ia  demanded  than  the  fall,  free^ 
mutual  conaent  of  partiea  not  incapable  of  contracting:  Jdckaan  y.  Wkine^  22 
Id.  663. 


King  v.  Harman's  Heibs. 

[0  LouxaiAXA,  607.] 

Liz  Loci  Contracti  governa  the  rigkta  and  liabilitiea  of  the  partial  te  a 
contract. 

A  JxjVQiaxsT  Becovxred  but  tbt  Unpaid  is  breach  of  a  bond  given  to  in- 
demnify, save,  and  keep  harmless  a  surety  from  his  liability,  nnder  con- 
tracts of  guaranty,  and  from  all  sams  of  money  that  may,  in  dae  ooorsa 
of  law,  be  recovered,  awarded,  adjudged,  decreed*  and  paid  by  reason 
thereof,  and  from  all  judgments  and  decrees  thai  may  be  broa|^t»  pro- 
secuted, or  awarded  against  him. 

Fcia>s  OF  Indkmnitt  Created  for  the  Surety  may,  in  equity,  be  reached 
by  the  creditor. 

Appeal  from  the  first  district.  The  facts  appear  from  the 
<^inion. 

Slidell  and  Conrad,  for  the  plaintiff. 

Slrawbridge,  contra. 

By  Conrt,  Bullabd,  J.  The  plaintiff  saes  to  recover  of  the 
heirs  of  the  late  T.  L.  Harman^  the  amoant  of  the  penalty  of  a 
bond  of  indemnity  executed  by  their  ancestor  jointly  and  sev- 
erally with  G.  W.  Murray  of  New  York,  in  favor  of  Henry  Pay- 
son.  Payson  had  been  the  surety  of  Murray  on  two  bonds 
conditioned  for  the  payment  of  certain  sums  of  money  to  F.  H. 
Nicoll,  E.  H.  Nicoll,  and  H.  W.  NicoU  of  New  York,  and  the 
bond  now  in  question  was  given  to  indemnify  and  save  harm- 
less the  said  Payson,  against  his  responsibility  on  those  bonds. 
The  NicoUs  having  recovered  judgment  against  Payson  for  the 
amount  of  the  original  debt,  the  latter  became  insolvent,  and 
ill  pursuance  of  certain  chancery  proceedings,  assigned  the 
bond  of  indemnity  to  the  present  plaintiff  for  the  use  of  the 
Nicolls,  as  a  fund  out  of  which  the  debt  should  be  paid. 

The  answer  of  the  defendants,  which  is  in  the  nature  of  the 
general  issue,  brings  the  whole  merits  before  the  court  on  the 
evidence  in  the  record.  Substantially,  therefore,  the  case 
stands  as  if  the  Nicolls,  the  original  creditors  of  Murray,  were 
seeking,  under  an  assignment  from  Payson,  after  judgment  re- 
eovered  against  him  but  unpaid,  to  recover  the  amoant  of  theit 
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judgmeot  in  pursnaoce  of  tbe  coveoants  in  tbe  bond  of  in« 
demnitj. 

These  different  bonds  were  entered  into  in  states  of  the 
Union  y  wbere  it  is  admitted  the  common  law  prevails^  and  con- 
sequently the  rights  and  liabilities  of  the  parties  are  to  be  meas- 
ured by  that  system  of  jurisprudence!  and  whatever  the  plaintiff 
would  be  entitled  to  recover  in  a  court  of  law  or  equity  in  tbe 
state  where  the  transaction  originated,  he  is  entitled  to  in  this 
court  in  the  present  form  of  action. 

Our  first  inquiry  is,  what  was  the  intention  of  the  parties  in 
giving  and  accepting  this  bond  ?  Was  it  intended  ultimately  to 
operate  in  favor  of  tiie  NicoUs  for  the  better  security  of  the  debt 
due  to  them  by  Murray,  or  was  it  simply  an  obligation  to  refund 
to  Payson  whatever  he  should  pay  in  consequence  of  his  pre- 
vious liability  as  Murray's  surety?  The  whole  instrument  and 
all  the  concomitant  circumstances  must  be  looked  at  for  this 
purpose.  The  bond  recites  that  it  had  been  previously  cove- 
nanted  and  agreed  between  Murray  and  Payson,  that  if  Murray 
would,  vrithin  six  months  from  a  certain  day  mentioned,  by 
good  and  sufiScient  security,  indemnify  or  release  and  discharge 
Payson  from  and  against  all  liability,  damage,  costs,  and 
charges,  for  or  by  means  of  certain  instruments  of  guarantee, 
given  to  Nicolls  and  others,  Payson  would,  on  his  part,  release 
Murray  from  certain  liabilities  to  him,  Payson;  the  parties  there 
say:  ''And  whereas  these  presents  are  intended  by  the  parties 
to  said  agreement,  to  be  as  a  compliance  on  the  part  of  the  said 
O.  W.  Murray,  with  so  much  of  the  said  agreement  as  is  above 
in  substance  and  effect  recited;  now,  therefore,  the  condition  of 
.this  obligation  is  such,  that  if  the  said  G.  W.  Murray,  etc., 
shall,  and  do  well  and  truly,  indemnify  and  save  and  keep 
harmless,  the  said  Henry  Payson,  etc.,  of,  from,  and  against 
all  his  and  their  liability  under  and  by  virtue  of  the  said  two 
instruments  of  guaranty,  and  of,  and  from,  and  against  all  sum 
or  sums  of  money  that  may  at  any  time  hereafter,  in  due  course 
of  law,  be. recovered,  awarded,  adjudged,  decreed,  and  paid, 
etc.  And  of  and  from  all  actions,  suits,  judgments,  and  de« 
crees  that  may  at  any  time  hereafter  be,  in  due  course  of  law, 
brought,  prosecuted,  obtained,  and  awarded  against  the  said 
Henry  Payson,'*  etc. 

It  is  in  proof,  that  in  order  to  procure  this  indemnity.  Pay- 
son  did  release  a  debt  due  to  him  by  Murray,  amounting  to 
upwards  of  thirty  thousand  dollars.  And  Murray,  who  was 
examined  as  a  witness,  swears  that  as  counter  security  to  Har- 
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man,  for  the  liability  incarred  bj  him  in  this  bond  to  Pajson, 
he  convejed  to  Harman  certain  property  in  New  York,  which 
bad  been  mortgaged  to  NicoUs,  to  secure  the  original  debt. 

If  we  give  effect  and  meaning  to  every  clause  and  word  in  this 
bond;  if  we  are  to  consider  the  varied  form  of  expression  and 
terms  in  which  the  parties  express  themselves  as  anything  but 
idle  verbiage,  we  can  not  but  be  convinced  that  the  parties 
meant  something  more  than  merely  that  Payson  should  be  re- 
funded what  he  might  be  compelled  to  pay  to  NiooUs  on  his 
guaranty.  The  parties  say  that  Payson  was  to  be  released  from 
his  liability,  and  this  bond  was  intended  as  a  compliance  with 
Murray's  engagment  to  release  and  discharge  him,  and  to  save 
and  keep  him  harmless.  This  intention  could  not  be  fully 
effectuated  without  the  consent  of  the  Nicolls,  the  original 
creditors,  who  do  not  appear  to  have  been  privy  to  this  bond  of 
indemnity.  Is  it  a  sufficient  breach  of  any  of  the  covenants  of 
this  bond,  that  Murray  and  Harman  suffered  judgment  to  be  re- 
covered against  Payson  on  the  original  debt  against  which  they 
engaged  to  save  and  keep  him  harmless  f 

Perhaps,  according  to  our  own  law,  this  agreement,  fairly  con- 
strued, might  be  regarded  as  in  the  nature  of  a  stipulation  |>our 
aalrui^  which  would  authorize  the  original  creditors,  the  Nicolls^ 
to  pass  over  Payson,  and  by  the  actio  utUia  come  directly  on 
Harman  for  the  amount  of  the  debt  when  it  fell  due.  Our  in- 
quiry is,  however,  confined  to  the  question,  whether  a  court  of 
equity,  in  the  common  law  states,  according  to  the  principles 
laid  down  in  works  of  acknowledged  authority,  would  authorize 
them  or  those  who  represented  them,  to  proceed  on  an  assignment 
of  the  bond  to  recover  the  amount  of  their  debt  against  the 
surety  on  the  bond  of  indemnity  ? 

The  principle  contended  for  and  to  a  certain  extent  sanctioned 
by  a  train  of  decisions  in  courts  of  chancery  is,  that  all  securitieB 
given  to  the  surety  for  his  protection  and  indemnity  against  the 
debt,  inure  to  the  benefit  of  the  original  creditor,  and  that  courts 
of  equity  will  give  them  effect  in  his  favor;  that  counter  securi- 
ties follow  the  original  debt,  and  are  considered  as  substantially 
for  the  better  protection  of  the  original  debt;  the  creditor  being 
beneficially  interested.  In  cases  where  a  fund  has  been  created 
or  assigned  to  indemnify  the  surety,  it  seems  well  settled  that 
the  original  creditor  may  in  equity  cause  himself  to  be  paid  out 
of  the  fund,  because  it  is  in  the  nature  of  a  trust  for  his  benefit. 
To  this  extent  there  seems  to  be  no  difficulty.  Equity  would 
not  permit  the  fund  thus  created  to  be  diverted  to  any  other 
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purpose;  that  is,  the  paTmeat  of  the  original  debt.  Bat  to  yrhsA 
extent  and  in  what  case  a  bond  of  indemnity  on  collateral  secu- 
ritj  given  to  the  surety  would  be  regarded  in  equity  as  a  fund 
created  for  the  benefit  of  the  creditor,  between  whom  and  the 
counter  surety  there  existed  no  privity,  is  a  question  by  no  means 
free  from  difficulty.  It  would  seem  to  us  to  depend  on  the  con- 
dition of  the  bond  of  indemnity,  and  whether  it  had  been  for- 
feited before  the  relief  sought  in  equity.  It  then  becomes  a 
chose  in  action  which,  perhaps,  may  be  reduced  to  possession 
for  the  benefit  of  the  original  creditor,  according  to  the  supposed 
intent  of  the  parties.  But  this  would  depend  on  the  question, 
whether,  as  between  the  surety  and  the  counter  surety,  the  bond 
had  been  forfeited  for  a  breach  of  the  covenants;  for  it  would 
seem  to  us  against  all  equity,  that  the  original  creditors  should 
interfere  and  make  the  condition  of  the  counter  surety  more 
onerous,  and  render  that  engagement  absolute  in  his  favor, 
which  was  only  conditional  as  to  the  surety. 

A  cursory  view  of  the  adjudged  cases  within  our  reach  may 
show  us  to  what  extent  and  under  what  limitations  this  doctrine 
has  been  carried  by  courts  of  equity. 

In  the  case  of  Maure  v.  Harrison^  it  was  said  that  a  bond 
creditor  shall,  in  chancery,  have  the  benefit  of  all  the  counter 
bonds  or  collateral  securities  given  by  the  principal  to  the 
surety;  as,  if  A.  owes  B.  money,  and  0.  is  bound  for  it,  and  A. 
gives  G.  a  mortgage  or  bond  to  indemnify  him,  B.  shall  have 
the  benefit  of  it  to  recover  bis  debt:  1  Eq.  Cas.  Abr.  93.  In 
this  case  the  nature  or  conditions  of  the  bond  are  not  shown. 
It  would  seem  that  the  principle  was  first  announced  in  this 
case,  and  in  terms  sufiSciently  broad  to  cover  almost  any  case. 
But  it  does  not  appear  to  have  been  against  a  surety  on  a  bond 
of  indemnity.  If  it  was  a  mortgage,  then  it  would  amount  to 
a  trust  fund. 

In  the  case  of  Bussell  v.  Glark^a  executors,  decided  by  the  su- 
preme court  of  the  United  States,  the  principal  question  was, 
whether  a  certain  letter  of  recommendation  from  one  merchant 
to  another  in  favor  of  the  bearer,  amounted  to  a  guaranty 
against  certain  indorsements  and  other  engagements  undertaken 
in  favor  of  the  person  who  was  recommended.  Murray  &  Co., 
the  bearers  of  the  letter,  became  insolvent,  and  made  assign- 
ments of  their  property.  Bussell,  to  whom  the  letter  was  ad- 
dressed, indorsed  their  bills  to  a  large  amount,  the  proceeds  of 
which  were  employed  in  the  purchase  of  rice,  which,  among 
other  things,  was  assigned,  and  Bussell  sued  the  trustee  to 
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oover  funds  of  Marray  A  Co.,  and  prays  that  the  intention  of 
the  parties  as  to  the  guaranty  may  be  enforced,  and  payment 
made  on  aocount  of  the  indorsements  out  of  the  fund  arising 
from  the  sales  of  the  rice. 

The  facts  of  the  case  are  complicated,  and  it  is  not  necessary 
to  mention  them  all.  But  there  was  a  fund  in  the  hands  of  the 
trustees,  and  the  question  was,  whether  Bussell,  who  had  in- 
dorsed the  bills  of  the  insolvent  on  the  strength  of  the  letter  of 
recommendation,  should  be  paid  out  of  a  particular  fund.  Chief 
Justice  Marshall,  in  delivering  the  opinion  of  the  court,  says: 
'*  It  is  settled  in  this  court  that  the  person  for  whose  benefit  a 
trust  is  created,  who  is  to  be  the  ultimate  receiver  of  the 
money,  may  sustain  a  suit  in  equity  to  have  it  paid  directly  to 
himself.  This  being  to  pay  J.  and  W.  Bussell  a  sum  they  are 
liable  to  pay  to  N.  Bussell,  and  being  created  in  such  terms 
that  the  money  is  certainly  payable  to  them,  the  pui-poses  of 
equity  will  be  best  e£Eected  by  decreeing  it  in  a  case  like  the 
present,  to  be  paid  directly  to  N.  Bussell.  Indeed,  a  court 
ought  not  to  decree  a  payment  to  J.  and  W.  Bussell,  without 
security  that  the  debt  to  N.  Bussell  should  be  satisfied."  But 
nothing  was  finally  decided;  the  cause  was  remanded,  with 
leave  to  make  new  parties.  Here  was  a  fund  in  money  to  be 
distributed  by  trustees,  and  the  question  was  how  it  should  be 
distributed.  In  the  case  now  before  the  court,  the  difficulty 
lies  deeper;  the  very  existence  of  the  trust  is  denied  by  the  de- 
fendants: 7  Cranch,  69,  97. 

In  the  next  case  cited,  that  of  Moses  v.  Murgairoyd,  1  Johns, 
Ch.  119  17  Am.  Dec,  478],  Chancellor  Kent  said,  after  quoting 
the  case  of  Maure  v.  Harrison,  above  referred  to:  **  These  col- 
lateral securities  are  in  fact  trusts  created  for  the  better  pro- 
tection of  the  debt,  and  it  is  the  duty  of  this  court  to  see  that 
they  fulfill  the  design."  The  securities  here  spoken  of,  con- 
sisted, in  fact,  of  a  quantity  of  coffee,  assigned  by  the  debtor 
to  his  iudorser,  by  way  of  indemnity  against  his  liability,  and 
the  question  was,  how  much  of  the  proceeds  should  be  appro- 
priated to  pay  the  original  creditor,  who  was  the  plaintiff.  In 
this  case,  it  further  appears,  that  the  assignment  of  the  coffee 
vras  absolute,  and  parol  evidence  was  admitted  to  show  the 
real  intention  of  the  parties,  and  the  chancellor  remarked  that 
it  was  not  material  whether  the  plaintiffs  were  apprised,  at  the 
time  of  the  creation  of  this  security. 

PhiUips  V.  Thompson,  2  Johns.  Gh.  417  [7  Am.  Dec.  535], 
was  precisely  this:  a  judgment  bond  was  assigned  to  indemnify 
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certain  indorsers.  The  same  principle  was  applied  to  the  dis- 
position of  the  fands  paid  tinder  the  judgment.  The  holder 
of  the  note  was  considered  entitled  to  the  benefit  of  the  collat- 
end  secaritj. 

Tlie  supreme  court  of  errors  of  Oonneoticut  reoogniaed  the 
dame  doctrine  in  the  case  of  Homer  y.  The  Savings  Bank,  and 
stated  the  principle,  as  extracted  from  the  different  cases,  to  be, 
that  when  the  collateral  security  is  given  on  property  assigned 
for  the  better  protection  of  the  debt,  it  shall  be  made  effectual 
for  that  purpose:  7  Conn.  478. 

The  question  in  the  case  of  Ex  parte  Buehfarth,  10  Yes.  420, 
related  to  the  right  of  the  surety  in  a  bond  of  indemnity,  to 
avail  himself  of  the  proof  made  by  the  creditors  under  a  com- 
mission of  bankruptcy  for  his  own  reimbursement.  It  was  in 
fact  a  question  of  subrogation,  and  Lord  Eldon  said  that  a 
surety  is  entitled  to  all  the  securities  the  principal  has;  the 
very  converse  of  the  proposition  advanced  in  the  other  cases. 
In  Wrighi  v.  Mbrley,  11  Yes.  13,  the  master  of  the  rolls  stated 
the  question  to  be,  whether  the  court  would  act  upon  the  assign- 
ment at  the  instance  of  the  surety  in  whose  favor  it  was  made. 
His  argument  rests  upon  what  he  considers  a  settled  principle, 
that  us  the  creditor  is  entitled  to  the  benefit  of  all  the  securities 
the  principal  debtor  has  given  to  his  surety,  so  the  surety  has 
full  as  good  an  equity  to  the  benefit  of  all  the  securities  the 
principal  gives  to  the  creditor. 

It  will  have  been  perceived,  that  in  all  the  cases  which  hava 
thus  come  under  review,  the  creditors  who  sought  relief  in 
^uity,  proceeded  upon  a  tangible  fund  created  originally  for 
the  indemnity  of  the  surety,  but  which,  by  a  kind  of  equitable 
fiction,  was  regarded  as  the  real  pledge  of  the  creditor.  In  the 
present  case  that  fund  consists,  not  in  money,  but  in  the  lia- 
bility of  Harman  under  his  bond.  According  to  the  principle 
stated  by  Chief  Justice  Marshall,  if  Payson  were  now  demand- 
ing the  money  from  the  defendants,  if  it  be  really  due,  the 
eoui-t  of  equity  would  not  decree  it  to  him,  without  requiring 
security  that  it  should  be  paid  over  to  the  original  creditors. 
Tliis  case  differs  from  all  the  others,  and  we  are  driven  back  at 
lust  to  the  question,  has  this  bond  been  forfeited,  aud  had  a 
right  of  action  accrued  to  Payson  before  he  assigned  the  bond 
to  the  plaintiff? 

We  have  already  said  that  the  intention  of  the  parties  appears 
to  have  been,  that  Murray  should  release  and  discharge  Pay- 
son  from  all  liability  on  account  of  his  guaranty.     Harman 
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acceded  to  this  obligaiiOQ  as  surety^  and  stipalated  that  on 
notice  of  the  default  of  Murray  being  given,  he  would  step  in 
and  save  Pajson  from  loss.  Notice  is  proved  to  have  been 
given,  and  we  are  of  opinion  that  thej  did  not  comply  with  the 
covenants,  and  the  bond  was  forfeited. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 


Lex  Loci  CoisrtiULcn  most  provem  in  the  interpretation  and  oonstraetion 
and  aa  to  the  validity  of  the  contract,  nnleaa  the  contract  waa  to  be  per- 
formed elaewhere:  Notes  to  Lifnc/i  v.  PoMlUthwaUe,  12  Am.  Dec  604,  and  to 
Barrerra  v,  AlpuetUe^  17  Id.  182,  and  cases  there  collected;  also,  MUe$  ▼. 
Oden,  19  Id.  177,  and  McUpiea  v.  McKawn,  20  Id.  279. 

Ufon  a  Bond  of  iNDSMinTT  the  oblip[ee  is  not  obliged  to  wait  until  he  is 
compelled  to  dischai^  the  debt;  he  may  bring  suit  upon  the  first  broach  in 
failing  to  fulfill  the  condition  of  the  bond:  Rammiy  ▼.  OerfnU^  1  Id.  63S. 
See,  further,  Chact  v.  Hinman^  24  Id.  39,  and  note. 


NOTT   V.  DOUHINO. 

[6  LouniAHA,  680.1 

A  Pabtkkb  can  not  Bind  the  PAitTNEBSHiP  by  indorsement  made  after  the 

dissolution  of  the  firm. 
PuBuo  Nones  ov  thi  DnsoLunoN  ofths  Partnership,  published  in  the 

newspapers,  is  sufficient  as  to  strangers;  but  customers  of  the  firm  aro 

entitled  to  special  notice,  or  at  least  entitled  to  have  knowledge  of  the 

notice  brought  home  to  them. 
To  Hold  a  Partnership  upon  Indorsement,  made  after  the  dissolution,  of 

which  public  notice  has  been  given,  the  indorsees  must  show  that  they 

came  within  the  exception  of  customers  of  the  firm  who  are  entitled  to 

particular  notice. 
Notice  o?  D::mand  and  Protest,  upon  one  member  of  a  firm  dissolved,  is 

sufficient  to  bind  all  the  other  members,  if  due  notice  of  the  dissolution 

has  not  been  given. 

Appeal  from  the  court  of  the  parish  and  city  of  New  Orleans. 
The  facts  sufficiently  appear  from  the  opinions. 

Strawbridge,  for  the  plainti&. 

Seghers,  vonira. 

"Bj  Court,  BuLLABD,  J.  The  decision  of  this  case  seems  to 
have  turned,  in  the  court  of  the  first  instance,  on  the  insuffi- 
ciency of  the  notice  of  protest  given  to  the  defendant  as  a  mem- 
ber of  a  commercial  firm,  by  which  the  note  was  indorsed.  But 
the  pleadings  and  evidence  present  other  questions  upon  which 
we  entertain  less  doubt  than  on  that  of  notice. 


492  NoTT  i;.  Douxma  [Loaisiana^ 

The  firm  of  Du  Bertrand,  Doaming  A  Go.  was  dissolved  oa 
the  third  of  April,  1833,  and  public  notice  given  in  the  Bee 
and  Courier  on  the  following  day.  On  the  seventh  of  May  fol- 
lowing, the  note  in  question  was  drawn  payable  to  Da  Bertrand 
personally,  at  his  domicile;  it  was  indorsed  by  him,  first  in  hia 
own  name  and  then  in  the  name  of  the  late  firm,  and  subse- 
quently came  into  the  possession  of  the  present  plaintiffs.  The 
defendant  being  sued  as  indorser,  in  his  character  of  a  member 
of  the  firm,  pleads  the  general  issue. 

After  the  dissolution  of  the  firm,  it  is  clear  that  Du  Ber- 
trand could  not  bind  his  late  partners  by  indorsement.  Public 
notice  of  such  dissolution  is  good  as  to  strangers  who  have  not 
previously  dealt  with  the  firm,  but  not  as  to  its  former  custom- 
ers, who  are  entitled  to  particular  notice,  or  at  least  that  notice 
should  be  brought  home  to  them:  Ohit.  on  Bills,  48;  4  Johns. 
224;  3  Day,  353;  6  Johns.  144. 

It  does  not  appear  in  evidence  whether  the  plaintiffs  had  any 
previous  transactions  with  the  firm,  nor  does  it  appear  whether 
they  had  any  knowledge  of  the  published  notice.  They  ap- 
pear to  have  become  possessed  of  the  note  through  the  agency 
of  a  broker,  who  testified  that  he  had  seen  the  notice  of  a  dis- 
solution in  the  gazettes,  but  could  not  recollect  at  what  time, 
nor  could  he  remember  when  the  note  was  indorsed. 

We  are  of  opinion  that  the  presumption,  under  these  circum- 
stances, is  in  favor  of  the  defendant,  and  that  the  plaintiffs 
were  bound  to  show  that  they  come  within  the  exception,  by 
showing  their  previous  dealings  with  the  firm  before  its  disso- 
lution. The  defendant  would  then  be  bound  by  the  act  of  his 
partner,  unless  he  showed  particular  notice  to  the  plaintiffs. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  the  parish  court  be  afiSrmed,  with  costs. 

A  rehearing  having  been  granted  on  the  ground  of  a  mistake 
in  the  record  as  to  the  date  of  the  note,  a  true  copy  was  certified 
and  the  following  opinion  was  delivered: 

By  Court,  Bullabd,  J.  In  this  case  a  rehearing  was  granted, 
on  the  ground  that  this  court  had  been  misled  as  to  the  date  of 
the  note  sued  on  by  a  mistake  in  the  copy.  It  now  appears 
that  the  note  was  indorsed  during  the  existence  of  the  firm  of 
Du  Bertrand,  Douming  &  Co.,  it  being  dated  on  the  seventh  of 
March  instead  of  May.  The  question,  therefore,  to  be  decided 
is,  whether  the  notice  of  protest  was  8u£Scient. 

It  is  insisted  by  the  defendant's  counsel,  that  after  the  dith 
solution  of  a  commercial  partnership,  each  partner  is  entitled 
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to  a  separate  notice  of  protest.  We  think  that  most  of  the  rea- 
soning and  authorities  employed  in  the  first  opinion  delivered 
in  this  case,  will  still  apply  under  this  new  aspect  of  it.  Nott 
&  Co.  now  appear  as  having  had  a  transaction  with  the  firm,  and 
there  is  no  evidence  of  notice  to  them  of  its  dissolution.  Can  a 
dissolution  not  notified  to  Uiem  impair  any  of  the  obligations  of 
the  partners  towards  them  which  arose  during  the  existence 
of  the  partnership  ?  We  think  not.  If  the  notice  would  then 
have  been  good,  it  should  be  considered  sufficient  now,  even 
supposing  that  notice  was  not  given  separately  to  each  partner. 
The  engagement  on  the  part  of  the  indorsers  was,  that  if  the 
note  was  not  paid  at  maturity,  they,  on  proof  of  demand  of  the 
maker  and  due  notice  to  them,  would  pay  the  amount  of  the 
note.  The  indorsement  was  in  fact  equivalent  to  the  drawing 
of  a  new  bill.  Until  notification  of  the  dissolution,  the  plaint- 
iff had  a  right  to  regard  the  firm  as  still  in  existence  as  to  the 
demand  and  notice. 

But  the  notary  certifies  that  he  gave  notice  to  the  indorsers 
respectively  in  writing.  The  expression  used  leaves  it  rather 
doubtful  whether  Douming  had  notice  personally,  or  whether 
the  notice  to  the  firm  was  handed  to  some  other  partner  of  the 
house.  Under  the  circumstances  of  the  case  we  do  not  consider 
it  material. 

The  judgment  heretofore  rendered  must  be  set  aside;  and  it 
is  further  ordered,  adjudged,  and  decreed,  that  the  judgment  of 
the  parish  court  be  reversed,  and  that  the  plaintiffs  recover  of 
the  defendant  E.  Douming,  one  thousand  four  hundred  dollars, 
with  interest  at  five  per  cent,  from  the  fourth  of  January,  1834, 
and  costs  of  both  courts. 


NoncB  OF  DissoLunoK  of  PABXNXRSHir  in  the  newspapers  is  sufficient 
as  to  all  who  have  had  no  previous  dealings  with  the  firm;  but  customers  are 
entitled  to  actual  notice:  Graves  v.  Merry,  16  Am.  Dec.  471|  in  the  note  to 
which  will  be  found  the  other  reported  cases  in  the  American  Deeiuons  on 
thai  subject,  and  Prentiss  v.  Sinclair,  ante,  288. 

When  the  Partner  mat  Bikd  thb  Firm  after  diasolutioii,  see  the  same 
and  notes. 


Miranda  v.  City  Bank. 

[6  LOTTXaZAHA,  740.] 

Thb  Onus  is  on  the  Agent  Sued  for  Keolect,  in  failing  to  give  notioe 
of  demand  of  payment,  and  of  protest  of  the  note  intrusted  to  him  for 
oollectiony  to  show  that  his  principal  has  incurred  no  damage  from  his 
neglect. 
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A  Bauk  is  Liablb  won  thb  Acts  or  Tax  Notary  employed  by  it  to  mak« 
demand  of  payment  of  a  note,  and  to  give  proper  notice  to  the  prior  in- 
dorsera. 

Ths  Bank  is  not  Relbasxd  bbcausb  not  a  Pabtt  to  thx  Suit  in  which  it 
is  adjadged  that  reoonrse  against  prior  indoraera  is  lost»  because  of  the 
failure  to  make  legal  demand,  and  to  give  due  notice  of  failure  of  pay- 
ment. 

Thjb  Bank  is  not  pRXvmTTKD  bt  such  JXtdqukst  from  showing  a  regular 
demand  and  due  notice. 

Notice  bt  Lkttbb  to  an  Indobseb  residing  in  the  same  town  is  insuffi- 
cient, where  no  ignorance  of  the  place  of  his  domicOe»  nor  attempt  to 
find  it,  has  been  shown. 

A  Waiver  or  Demand  and  Notigx  will  not  be  presumed  from  the  fMst 
that  an  indorser,  at  a  time  prior  to  the  falling  due  of  the  note,  appeared 
at  a  meeting  of  the  creditors  of  the  insolvent  drawer,  and  assumed  the 
character  of  creditor  for  a  sum  including  the  amount  of  the  note. 

Appeal  from  the  parish  coart  for  the  parish  and  oity  of  New 
Orleans.    The  facts  appear  from  the  opinion. 

Canon,  for  the  plaintiff. 

De  Armas,  contra. 

By  Court,  Bullabd,  J.  The  plaintiff  represents,  that  he 
placed  in  the  city  bank,  for  collection,  and  that  the  bank  ander- 
took  to  collect  for  him,  a  promissory  note,  drawn  by  Fuentea 
&  Co.,  and  indorsed  by  Felix  Formento,  all  of  New  Orleans. 
That  when  the  note  fell  due,  the  notary  employed  by  the  bank 
did  not  present  the  same  to  the  drawers  for  payment,  though 
all  the  members  of  the  firm  of  Fuentes  A  Co.  were  residing  in 
New  Orleans,  and  that  he  did  not  give  legal  notice  to  the  in- 
dorser of  its  non-payment,  by  reason  whereof  the  indorser  was 
released  from  his  liability,  by  judgment  of  the  parish  court. 
He  further  alleges  that  the  drawers  have  become  insolvent,  and 
he  prays  judgment  against  the  bank  for  the  amount  of  the  note, 
with  interest  since  it  fell  due,  and  the  costs  of  the  previous  suit 
against  Formento,  the  indorser. 

The  defendants  deny  all  the  allegations  which  tend  to  ren« 
der  them  liable  for  the  amount  of  the  note.  They  further  say, 
that  if  they  were  even  liable  to  the  plaintiff,  he  has  lost  his  re- 
course  on  them,  inasmuch  as  they  were  not  notified  of  the  suit 
against  Formento;  that  they  would  have  been  able  to  prove  on 
the  trial  of  that  cause,  that  Formento  had  been  duly  notified 
of  the  protest;  that  shortly  after  the  protest,  the  said  indorser 
acknowledged  and  confessed  that  Fuentes  &  Co.  were  indebted 
to  him  in  a  certain  sum,  in  which  was  included  the  amount  of 
the  protested  note;  and  for  trial  of  these  facts,  they  pray  a  jury. 
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AccordiDglj,  the  case  was  submitted  to  a  jury,  whose  yerdict 
was  in  favor  of  the  plaintiff,  and  a  motion  for  a  oew  trial  hav- 
ing been  made  and  overruled,  judgment  was  rendered  accord- 
ingly, and  the  defendant  appealed. 

The  principles  upon  which  this  case  must  be  decided  were  rec- 
ognized and  settled  bj  this  court  many  years  since,  in  the  cases 
of  Crawford  t.  The  Louisiana  State  Bank,  and  of  MbntiUel  v.  The 
Bank  of  the  Umiied  States,  1  Hartin,  N.  8.  214, 865.  It  was  held 
that  an  agent  who  receives  a  bill  for  collection  is  bound  to  use 
the  same  diligence,  in  giving  notice,  as  the  holder;  that  the 
bank  was  responsible  for  the  acts  of  the  notary,  and  that  the 
oniLs  was  on  the  agent  to  show  that  the  holder  of  the  bill  sus- 
tained no  damage  by  the  neglect  of  the  agent  to  make  a  proper 
demand,  and  to  give  due  notice  to  the  other  parties  to  the  bill. 

The  record  in  the  case  of  the  present  plaintiff  against  For- 
mento,  the  indorser,  was  read  in  evidence  without  objection. 
It  proves  that  the  indorsers  had  been  exonerated  because  no 
legal  demand  had  been  made  on  the  drawers,  and  that  regular 
and  due  notice  was  not  given  to  the  indorsers.  But  it  is  con- 
tended that  the  plaintiff  ought  to  have  made  the  bank  a  party 
to  that  suit,  and  not  having  done  so,  he  has  lost  his  recourse 
on  them.  We  can  not  yield  our  assent  to  that  proposition. 
Even  if  the  bank  were  to  be  considered  as  bound  only  by  per- 
sonal warranty  towards  the  plaintiff,  his  recourse  on  his  war- 
ranty would  not  be  lost  unless  the  warrantor  shows  that  he 
could  have  enabled  the  plaintiff  to  recover  against  the  indorser 
if  made  a  party.  But  this  is  not  a  mere  case  of  personal  war- 
ranty. The  bank  undertook  to  take  such  steps  in  relation  to 
the  note  as  to  enable  the  holder  to  enforce  payment  according 
to  its  tenor,  and  not  upon  any  subsequent  act  or  undertaking 
of  the  parties.  It  may  be  said  that  the  judgment  in  favor  of 
Formento  is  not  conclusive  as  to  the  bank,  but  it  only  follows 
that  the  bank  might  in  this  case  have  shown  that  in  point  of 
fact  8u£Scient  legal  notice  was  given  to  the  indorsers.  This 
they  have  failed  to  do.  The  certificate  of  the  notary  as  to  the 
notice  to  Formento  is  in  these  words:  **  By  depositing  the  one 
(letter)  for  Felix  Formento  in  the  post-o£5ce  in  this  city,  ad- 
dressed to  him,  not  being  able  to  find  him."  It  does  not  ap- 
pear that  the  liotary  was  ignorant  of  the  domicile  of  the  indorser, 
and  that  he  used  due  diligence  to  find  it.  It  appeared  in  the 
case  against  Formento,  that  no  inquiry  was  made  of  any  of  the 
other  parties  to  the  note,  and  the  present  plaintiff,  as  nominal 
indorser  to  the  bank,  received  personal  notice  of  the  protest. 
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It  appeared  in  evidence,  that  both  the  pFesident  of  the  bank 
and  the  cashier  knew  the  domicile  of  the  drawers,  Fuentes  & 
Co.  Bj  inquiring  of  them,  the  notary  might  have  made  a  legal 
demand  of  the  drawers  at  their  domicile. 

In  the  progress  of  the  trial,  the  defendants  offered  in  eyidence 
the  deliberations  of  the  creditors  of  Fuentes  &  Co.,  in  order  to 
show  that  Formento  had  appeared  at  the  meeting  and  assumed 
the  quality  of  creditor  for  a  large  sum,  in  which  this  note  was 
included.  This  evidence  was  rejected  by  the  court  on  the 
grounds:  1.  That  the  deliberations  were  had  between  persons 
not  parties  to  this  suit;  2.  That  the  proof  would  be  inconsist- 
ent with  the  defense  set  up  in  this  case;  and,  8.  That  even 
were  the  proof  admissible,  it  would  be  irrelevant,  as  notice  of 
protest  is  not  to  be  inferred,  but  must  be  formally  proved.  A 
bill  of  exceptions  was  taken  to  this  opinion  of  the  court.  We 
think  the  court  did  not  err.  The  defense  set  up  in  this  case 
rests  on  two  grounds:  1.  A  denial  of  the  allegations  in  the 
petition,  tending  to  charge  the  bank;  and,  2.  That  the  bank  ia 
released,  because  the  plaintiff  proceeded  against  Formento 
without  making  them  a  party.  But  it  is  in  evidence  that  the 
meeting  of  the  creditors  of  Fuentes  A  Co.,  took  place  before 
the  protest  of  the  note  in  question;  and  it  is  not  to  be  presumed 
that  Formento  intended  to  make  himself  unconditionally  liable 
for  the  amount  of  the  note  indorsed  by  him,  or  to  waive  a  de- 
mand on  the  drawer  and  regular  notice  as  indorser. 

Upon  the  whole,  we  can  not  distinguish  this  case  from  that 
of  MarUiUel  v.  The  Bank  of  the  Untied  States^  above  referred  to. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
misnt  of  the  parish  court  be  affirmed,  with  costs. 


Waiver  of  Dsmakd  akd  Nones.— The  cases  relatiDg  to  this  subject,  pre 
vioosly  reported  in  the  American  Decisons,  are  coUeoted  in  the  note  to  FidUi 
V.  MeDcnald,  23  Am.  Dec.  499. 


Vincent  v.  Michel. 

[7  LoxmiAirA,  B%] 

Sebvitttob  of  Dbip  is  acqmred  by  the  aoqniesoence  of  the  owner  of  the 
seirient  tenement,  in  the  burden  for  ten  years  or  more. 
There  is  no  Ikterbuftion  of  Possession  of  the  servitnde  by  an  alteration 
in  the  eaves  of  the  house,  for  which  the  servitude  is  claimed,  the  efieot 
whereof  is  to  lighten  the  burden. 
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Afpbal  from  the  third  district.  The  facts  appear  from  the 
opinion.   « 

Brunoi^  for  the  plaintiff. 

B.  and  A.  N.  Ogden^  contra. 

By  Court,  Mathbws,  J.  This  is  an  action  for  damages,  and 
to  cause  the  defendant  to  abate  certain  nuisances,  of  which  the 
plaintiff  complains  as  interrupting  him  in  the  quiet  and  com- 
fortable possession  and  enjoyment  of  bis  property.  There  was 
judgment  for  the  defendant  in  the  court  below,  founded  on  a 
verdict  of  a  jury  to  which  the  cause  had  been  submitted,  and 
the  plaintiff  appealed. 

The  case  involves  a  right  of  servitude,  as  claimed  by  the  de* 
feudant.  The  parties  are  separate  owners  of  urban  property, 
situated  in  the  town  of  Baton  Bouge,  adjoining.  The  servitude 
claimed  is  a  right  of  drip  from  the  house  of  the  appellee  on  the 
lot  of  the  appellant. 

The  verdict  of  the  jury,  in  favor  of  the  former,  is  based  on 
prescription.  The  record  affords  proof  of  the  water  having 
flowed  from  the  roof  of  the  defendant's  house,  on  the  land  of 
the  plaintiff,  for  ten  or  twelve  years  previous  to  the  institution 
of  the  present  action,  in  the  same  manner  in  which  it  did  a^ 
that  period. 

In  the  present  case  no  written  evidence  of  title  is  shown  m 
the  part  of  the  appellee,  by  which  he  claims  the  servitude  in 
question.  His  right  of  servitude  rests  solely  on  the  acqui- 
escence of  the  plaintiff  in  the  burden  imposed  on  his  property, 
by  suffering  for  ten  years  and  upwards,  vdthout  complaint,  the 
drip  from  the  defendant's  house  to  fall  on  his  lot. 

The  seven  hundred  and  sixty-first  article  of  the  Louisiana  code 
provides,  that  **  continuous  and  apparent  servitudes  may  be  ac- 
quired by  title,  or  by  a  possession  of  ten  years,  if  the  parties  be 
present,  and  twenty  years  if  absent."  A  possession  or  continu- 
ation of  the  servitude  claimed  in  the  present  instance,  is  proven 
to  have  existed  more  than  ten  years  before  this  suit  was  brought 
We  are,  therefore,  of  opinion  that  the  verdict  of  the  jury  is  sup- 
ported by  the  evidence  of  the  case,  as  no  interruption  to  the 
possession  of  this  servitude  is  shown  on  the  part  of  the  plaintiff: 
for  we  do  not  consider  the  alteration  made  in  the  eave  of  the 
roof  of  the  house  of  the  appellee,  which  had  a  tendency  to 
lighten  the  burden  of  the  servitude,  as  an  interruption. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  afi&rmed,  with  costs. 
AM.  nsa  voxm  xxvi^aa 
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Geobqe  t;.  McNeill. 

(7  LoumAMA,  134.] 

A  Factob,  with  0bdxb8  not  to  Sell  Bslow  ▲  Cestaut  Fbxob,  ii  not 
liable  for  a  sale  at  a  lower  price,  where  a  higher  prioe  than  that  at  which 
the  sale  was  made  coald  not  have  been  obtained  at  any  time  between  the 
time  of  sale  and  inception  of  the  suit,  and  if,  in  addition,  the  sale  made 
was  rather  to  the  advantage  than  to  the  detriment  of  the  principaL 

A  Factor  is  not  Justified  in  SsLuna  at  a  prioe  below  that  fixed  by  his 
principal,  from  the  single  fact  that  he  has  made  advances  on  the  property. 

Aonov  to  recover  the  amount  of  what  the  sale  of  twentj* 
bales  of  cotton,  belonging  to  defendant  and  intrusted  to 
plaintiff  for  sale,  would  have  brought  at  the  rate  of  nine  ami 
a  half  cents  per  j)ound.  The  cotton  was  actually  sold,  part  al 
the  rate  of  seven  and  three  quarter  cents  per  pound,  and  part 
at  eight  and  three  quarter  cents.  The  action  was  based  upou 
the  following  agreement: 

"Beceived  of  John  George,  twenty  bales  of  cotton,  marked 
J.  O.,  from  one  to  twenty,  for  sales  and  returns  at  nine  and  a 
half  cents,  or  more.    May  28, 1831. 

"John  T.  MoNezll  A  Co." 

The  cotton  was  held  late  in  the  season;  but  no  opportunity 
appearing  to  obtain  the  nine  and  a  half  cents,  it  was  sold  at  the 
prices  mentioned,  without  further  instructions  asked. 

Demands  in  reconvention  were  pleaded,  but  the  verdict  of 
the  jury  and  judgment  that  followed  were  based  upon  the  al- 
lowance to  plaintiff  of  his  claim.    Defendants  appealed. 

Lauaon,  for  the  plaintiff. 

Bradford^  contra. 

By  Court,  Mabtin,  J.  The  sole  question  which  this  case  pre- 
sents ia,  whether  a  commission  merchant  who  has  sold  cotton 
below  the  limited  price  is  bound  in  every  case  to  account  for  it 
at  that  price.  Livermore,  in  his  valuable  treatise  on  agency,  ia 
said  to  have  laid  down  the  broad  principle,  that  a  factor  who 
sells  below  the  limited  price  is  chargeable  with  the  difference  be- 
tween the  price  he  sold  at,  and  that  limited  by  the  owner:  Liver- 
more  on  Agency,  Baltimore  ed. ,  vol.  1, 380, 384.  A  copy  of  this 
edition  of  that  work  is  not  within  our  reach  at  this  place,  and  the 
passage  cited  has  been  looked  for  in  vain  in  the  Boston  edition, 
which  is  the  only  copy  to  which  we  have  been  able  to  have 
access.     That  this  rule  is  the  proper  one  in  most  cases,  we  hav« 
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no  besitation  to  admit;  bat  we  are  equally  ready  to  say,  that  in 
some  cases  the  owoer  of  the  goods  may  justly  contend  that  this 
rule  affords  him  but  an  inadequate  satisfaction,  while  we  allow 
the  factor  may  insist  that  it  mulcts  him  in  excessiTe  damages^ 
and  consequently  condemns  him  to  pay  damages,  when  the 
owner  is  not  entitled  to  any. 

A.  has  a  plantation  which  is  the  ancient  fiunily-eeat,  and  which 
he  estimates  at  a  price  much  above  the  sum  that  he  may  reason- 
ably expect.  It  is  the  price  of  affection.  At  his  departure  he 
directs  his  agent  to  sell  it,  but  not  below  that  price,  which  is 
the  only  one  that  affords  him  a  suflBcient  inducement  to  part 
with  the  property,  the  sale  of  which,  necessity  and  the  situa- 
tion of  his  affairs  do  not  demand.  The  agent  is  induced,  by  the 
desire  of  obtaining  his  commissions,  or  the  use  of  the  money,  to 
sell  at  a  good  price,  but  below  the  limit  imposed  by  the  princi- 
pal. This  is,  perhaps,  a  case  to  which  the  rule  invoked  from 
Livermore  is  applicable,  in  which  the  measure  of  damages  is  the 
difference  between  the  two  prices. 

During  the  invasion  of  this  state  by  the  enemy,  in  the  winter 
of  1814-15,  cotton  fell  to  six  cents.  After  the  peace,  it  gradu* 
ally  rose  to  thirty.  If,  during  the  siege  of  New  Orleans,  a  factor 
had  received  cotton  with  directions  not  to  sell  under  six  centa, 
and  after  peace  was  proclaimed,  had  sold  it  for  five  cents, 
while  fifteen  or  twenty  cents  per  pound  might  have  been  ob- 
tained, the  owner  of  the  cotton  might  have  well  contended  that 
his  case  was  one  in  which  Livermore's  rule  afforded  but  an 
inadequate  measure  of  damages.  As  the  object  of  the  limitatiou 
was  to  fix  a  minimum  price,  not  to  absolve  the  factor  from  the 
obligation  of  consulting  his  principal's  interest,  by  selling  for 
the  highest  price  he  could  obtain. 

In  the  case  of  a  factor,  who  had  sold  below  the  limited  price, 
but  who  could  show  that  this  price  was  so  extravagant,  that 
neither  at  the  time  of  the  sale,  nor  at  any  period  since,  it  could  be 
obtained:  as  if  after  sales  at  thirty  cents,  in  1815,  a  planter,  in 
1816,  had  sent  his  crop  to  market,  with  directions  not  to  sell 
under  that  price,  and  the  factor  having  sold  for  twenty  cents, 
it  appearing  that  this  was  the  highest  price  that  could  be  ol)- 
tained  at  the  time  of  the  sale,  or  at  any  period  between  that 
and  the  time  of  instituting  suit,  the  factor  might  well  contend, 
that  the  difference  of  the  price  of  sale,  and  the  highest  price 
obtainable  since,  afforded  the  just  measure  of  damages,  while 
Livermore's  rule  subjected  him  to  excessive  damages. 

If,  in  the  preceding  case,  the  factor  had  been  drawn  on,  and 
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accepted  drafts  for  the  full  amount  of  the  value  of  the  cottong 
and  showed  that  the  additional  cents  on  the  price  were  not  to 
be  obtained,  for  even  a  year  after  he  made  the  sale;  that  the 
protest  of  the  drafts,  the  interest  on  money  obtained  from 
brokers  to  redeem  them,  the  storage  of  the  cotton,  and  its 
protection  from  the  danger  of  fire,  would  all  amount  to  a  con-f 
siderable  sum,  and  render  a  sale  advantageous,  although  below 
the  limited  price,  and  show  that  it  was  beneficial  rather  than 
detrimental  to  the  interests  of  the  principal;  it  is  clear  the  rule 
invoked  would  subject  the  agent  to  damages,  in  a  case  where  he 
was  not  liable  to  any. 

The  counsel  for  the  plaintiff  and  appellee  has  referred  us  to 
the  articles  1928,  2978,  and  2980  of  the  Loaisiana  code,  in  sup- 
port of  the  rule  for  which  he  contends.  The  first  of  these 
articles  does  not  appear  to  this  court  to  have  any  bearing  on 
the  question  under  consideration.  The  next  declares  that  the 
attorney  who  exceeds  his  authority  is  personally  liable,  and 
bound  by  the  contract;  and  the  last  consecrates  the  principle 
which,  we  think,  ought  to  govern  this  case.  It  provides  that 
the  mandatary  is  not  considered  to  have  exceeded  his  authority, 
when  he  has  fulfilled  the  trust  confided  to  him,  in  a  manner 
more  advantageous  to  the  principal  than  that  expressed  in  his 
appointment. 

We  have  also  been  referred  to  authorities  found  in  1  Mass. 
57,  254,  and  288;  and  to  Poth.  on  Obligations,  93  and  98.  These 
authorities,  as  far  as  we  have  been  able  to  examine  them,  do 
not,  in  the  opinion  of  this  court,  support  the  principle  in 
favor  of  which  they  are  invoked,  and  to  the  extent  contended 
for  by  the  appellee. 

The  appellants'  ooansel  has  presented,  as  a  groand  of  justifi- 
cation, in  behalf  of  a  sale  made  below  the  limited  price,  the 
<nrcumstance  of  their  being  creditors  of  their  principal,  and 
the  necessity  of  their  advances  being  covered.  But  this  justifi- 
cation can  not,  in  our  opinion,  be  admitted.  The  record  shows 
the  defendants  and  appellants  have  proved,  that  a  higher  price 
than  that  at  which  they  sold  the  plain tifiTs  cotton  could  not  have 
been  obtained.  It  does  not  appear  that  at  any  time  between 
the  sale  of  the  cotton,  and  the  inoeption  of  this  suit,  that  cot* 
ton  sold  higher. 

We  therefore  conclude,  that  on  the  evidence  before  them, 
the  jury  erred  in  applying  the  rule  contended  for  by  the  plaint- 
iff's counsel  in  this  case.  But  we  think  justice  requires  that 
the  plaintiff  should  have  an  opi>ortunity  of  showing  that  lie  was 
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reull y  injured  by  the  sale,  being  unwilling  to  pronounce  against 
him,  in  direct  oppoflitioii  to  the  verdict. 

It  is  iberefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  of  tbe  district  court  be  annulled,  avoided,  and  re- 
versed; tbat  tbe  verdict  be  set  utide  uud  the  cause  remanded 
for  a  new  trial;  the  plaintiff  and  appellee  paying  costs  in  this 
court 


Theall  V.  Theall. 

[7  LouzuAiiA*  236.] 

In  Ck>iraTBUiNO  ▲  Will,  evidence  of  the  intention  of  the  twtaior  li  to  be 
aonght  from  the  words  of  tbe  will,  not  aZtiincfe. 

Ibid.— CoNSTBuonoir  and  Intsbpbktation  should  not  bb  Bbsobted  to 
where  the  intention  of  the  testator  is  clothed  in  nneqoivocal  expres- 
sions. 

Thbbb  is  no  Casb  Raised  fob  thb  Wifb  to  Elect  between  the  benefits  oon- 
ferxed  by  the  will  of  her  husband,  and  her  right  to  half  of  the  eonuno- 
nity  property,  where  the  will,  after  certain  specific  legacies,  oonclndes 
that  the  testator  desires  that  the  remainder  of  his  property,  both  real 
and  personal,  should  be  divided  equally  between  his  wife  and  collateral 
relations.  In  snch  case,  the  right  of  the  wife,  in  addition  to  her  half  of 
the  community  property,  is  to  one  half  of  the  husband's  half. 

Appeal  from  the  court  of  probates  for  the  parish  of  St.  Maiy. 
The  facts  appear  from  the  opinion. 

Z/fUTis  aiid  Bowen^  for  the  plaintiff. 

BrownsoTif  contra. 

By  Court,  Mabtin,  J.  The  only  question  which  this  case  pre- 
sents, depends  on  the  meaning  of  the  lost  clause  of  the  will  of 
Joseph  Theall,  the  plaintiff's  late  husband.  After  making  sev- 
eral specific  legacies,  one  of  which  is  in  favor  of  the  plaintiff, 
of  the  household  and  kitchen  furniture  of  tbe  testator,  and 
some  cattle  and  hogs,  the  will  concludes  by  the  following 
clause:  *'  The  rest  of  mj  property,  both  real  and  personal,  I 
wish  to  be  divided  in  the  following  manner,  that  is  to  say:  One 
half  of  all  to  my  wife;  the  other  half  to  my  brother's  children: 
that  is  to  say,  one  half  to  James  Theall's  daughter,  Nancy,  the 
other  half  to  John  Theall's  children." 

On  the  application  of  the  wife  for  a  partition,  the  court  of 
probates  expressed  its  opinion,  that  it  was  the  intention  of  the 
testator,  in  this  chiuse,  to  make  a  disposition  of  all  the  prop- 
erty of  which  he  should  die  possessed,  as  well  that  which  he 
held  in  community  with  his  wife,  as  that  which  composed  his 
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hereditaxy  and  proper  efifeots;  and  that  the  disposition  in  the 
will  in  favor  of  the  wife,  was  intended  to  be  in  lieu  of  her  claim 
on  or  against  his  succession,  and  that,  in  accepting  the  ad- 
vantages conferred  on  her  by  the  will,  she  was  bound  to  receive 
them  in  full  payment,  satisfaction,  and  discharge  of  all  her 
legal  claims.  The  partition  was  directed  to  take  place  accord- 
ing to  the  opinion  thus  expressed;  and  the  plain ti£f  appealed. 

The  counsel  for  the  appellee  has  contended,  that  the  will 
must  be  construed  according  to  the  evident  intention  of  the  tes- 
tator, who  must  be  believed  by  the  expression,  "  all  my  prop- 
erty, real  and  personal,"  to  have  included  the  property  which 
he  had  acquired  by  his  industry  and  economy,  although  the 
laws  of  the  country  gave  to  his  wife  one  half  of  the  acquets 
aud  gains  made  during  marriage.  That  he  does  not  use  the 
words,  *'Igive  and  bequeath,"  in  the  clause  under  considera- 
tion, but  merely  expresses  the  manner  in  which  it  is  his  inten- 
tion a  division  should  be  made.  And  it  is  not  to  be  believed,  that 
while  the  law  gave  to  his  wife  one  half  of  the  profits  of  his 
industry  during  the  marriage,  he  could  be  tempted  to  rob  his 
own  relations,  by  willing  away  from  them  one  half  of  the  other 
half. 

There  can  not  be  a  truer  position  than  that  under  which 
courts  are  directed,  in  the  construction  or.  interpretation  of 
wills,  to  be  guided  by  the  intention  of  the  testator.  This  in- 
tention must  be  sought  in  the  words  which  he  has  used  in  his 
will.     It  is  not  to  be  sought  aliunde. 

But  consHructions  and  interpretations  are  not  to  be  resorted 
to  for  the  discovery  of  the  testator's  intention,  when  he  has 
used  none  but  plain,  unequivocal  expressions.  Candles  are  not 
to  be  lighted  when  the  sun  shines  brightly. 

A  testator  must  be  presumed  to  know  that  his  own  property 
only  can  be  the  subject  of  his  disposition,  aud  that  he  can  not 
dispose  of  the  property  of  others.  It  is  neither  extraordinary, 
uncommon,  nor  surprising  that  a  man  should  give  one  half  of 
his  property  to  his  wife,  when  he  bestows  the  other  half  on  his 
nephews  and  nieces. 

If  a  declaration  of  a  testator,  that  he  wishes  his  estate  to  be 
divided  between  his  wife  and  his  collateral  relations,  is  evidence 
of  his  intention  that  the  latter  should  enjoy  the  portion  coming 
to  them ;  it  is  difficult  to  comprehend  why  the  declaration  should 
be  rejected,  when  presented  as  evidence  of  the  liberality  of  the 
testator  towards  his  wife. 

The  bequests  appear  to  us  absolute  and  unconditional;  and 
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we  are  unable  to  concur  in  the  opinion,  expressed  by  the  court 
of  probates,  that  it  is  clogged  with  the  condition,  that  the  wife 
should  renounce  her  legal  rights,  not  resulting  from  the  will. 

The  wife  is,  in  our  opinion,  entitled  to  one  half  of  the  amount 
of  the  property  of  the  community,  after  its  debts  are  deducted. 
The  other  half,  added  to  the  husband's  private  property,  con- 
stitutes his  estate.  The  entire  amount  of  this  estate,  after  his 
private  debts  are  paid,  is  subject  to  the  disposition  he  has  made 
of  it  in  his  will.  One  half  of  the  specific  legacy,  in  favor  of 
the  plaintiff,  and  the  whole  of  the  other  specific  legacies,  are  to 
be  deducted;  the  balance  forms  the  residue,  which  is  to  be  di- 
vided in  two  equal  parts,  one  of  which  belongs  to  the  wife,  and 
the  other  to  be  divided,  one  half  to  Nancy,  the  daughter  of 
James  Theall,  and  the  remaining  half  to  be  divided  among  the 
children  of  John  Theall. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  court  of  probates  be  annulled  and  reversed;  and 
proceeding  to  give  such  judgment  as,  in  our  opinion,  ought  to 
have  been  rendered  below,  it  is  ordered,  adjudged,  and  decreed, 
that  the  partition  of  the  estate  of  Joseph  Theall,  deceased,  be 
made  according  to  the  opinion  we  have  expressed;  and  that  the 
case,  for  that  purpose,  be  remanded  to  the  court  of  probates;  the 
appellees  paying  costs  in  this  court. 
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MUNFTT  Propebtt. — The  aathorities  bear  out  the  principal  case,  in  holding 
that  where  a  husband  disposes  of  his  property  by  will,  leaving  a  legacy,  or 
making  a  devise  to  the  wife,  he  will  not  be  intended  to  have  meant  to  dis- 
pose of  the  whole  community  property,  alike  his  own  share  and  that  of 
the  wife,  and  so  to  have  raised  for  his  wife  a  case  of  election  between  the 
benefits  conferred  by  the  will  and  her  right  to  a  half  of  the  community  prop- 
erty. 

"The  intention  of  the  testator  is  to  be  kept  in  view  as  the  pole-star,  in  the 
interpretation  and  construction  of  the  will,  and  it  is  not  to  be  presumed,  iu 
the  absence  of  a  manifest  intent  on  bis  part,  that  he  designed  to  make  any 
disposition  of  any  property  not  his  own:"  Morrison  v.  Botoman,  29  Cal.  S50. 

The  case  is  pa^rallel  to  that  in  which  an  election  between  the  provisious 
of  a  will  and  her  right  to  dower  is  attempted  to  be  forced  upon  tho  wife; 
and  as  to  this  latter,  it  is  clear  that  to  bar  the  claim  by  testamentary  pro- 
vision, it  must  plainly  appear  that  it  is  repugnant  to  the  whole  scope  of  the 
will,  and  to  the  testator's  intention,  that  the  devise  and  claim  of  dower  shall 
stand  together:  Jackson  v.  Churchill,  17  Am.  Dec  514;  IlaWs  case.  Id.  575; 
Evans  v.  Webb,  1  Id.  308;  AdsU  v.  Adsit,  7  Id.  5.^;  Larrabee  v.  Van 
Alatyne,  3  Id.  333;  Van  Orden  v.  Van  Orden,  6  Id.  614;  Wiseley  v.  Fimilay, 
15  Id.  712,  and  note;  Birmingham  v.  Kirtoan,  2  Sch.  &  Lef.  444.  t 

The  decided  cases,  bearing  on  the  question,  as  respects  community  prop- 
erty, are,  of  necessity,  from  the  nature  of  the  subject,  but  few,  yet  an 


604  Theall  v.  Theall.  [Loai8iaiia» 

enough  to  show  that  they  are  pervaded  by  the  same  spirit.  The  following 
18  from  the  opinion  in  Carroll  v.  Carroll,  20  Tex.  743:  "Before  considering 
the  effect  of  the  inventory  npon  the  rights  of  the  defendant,  we  will  examine 
the  terms  of  the  will,  to  ascertain  whether  it  was  the  intention  of  the  tes- 
tator that  the  defendant  Susan  should  be  put  to  the  election  of  either  insist- 
ing  upon  her  community  share,  or  of  taking  the  bequest  under  the  will. 
And  it  may  be  observed  that  the  right  of  the  wife  to  one  half  of  the  projierty 
acquired,  during  marriage,  is  equivalent  to  the  right  of  the  husband  to  the 
other  half.  The  difference  is,  that  during  the  life  of  the  husband,  her  right 
is  passive,  his  active,  and  gives  him  the  disposition  and  control  of  the  prop- 
erty, without  power,  however,  to  act  in  fraud  of  the  rights  of  the  wife.  On 
the  death  of  the  husband,  she  acquired  the  active,  as  she  had  before  the 
passive  dominion  over  her  share  of  the  acquisitions. 

*'  Is  there  anything  in  the  language  of  the  will  which  denotes  an  intention 
to  bequeath  not  only  the  property  of  the  testator,  but  also  that  of  the  wife? 
The  terms  are:  ' I  devise  all  my  real  and  personal  estate.'  'It  is  my  wish 
that  all  the  real  and  personal  estate,  which  may  be  belonging  to  me  at  the 
time  of  my  death,  be  the  same  lands,'  etc;  and,  'as  soon  as  all  my  property 
as  aforesaid,  is  known,  and  the  same  can  be  made  available  and  partitioned, 
I  order  that  the  same  shall  be  divided  among  my  wife  and  children,  each  to 
receive  share  and  share  alike  of  my  property  aforesaid.' 

'*  What  is  the  meaning  of  this  language?  Evidently  that  the  testator  is  de- 
vising his  own  property,  and  not  that  of  his  wife  or  others  who  might  have 
common  interests  with  him  in  some  of  his  lands  or  other  estate.  We  derive  our 
system  of  community  rights  from  the  laws  of  Spain;  and  had  this  will  been 
framed  under  that  code,  it  could  not  have  been  pretended  that  the  widow 
was  put  to  the  election  of  renouncing  either  the  conmiunity  or  the  bequest 
The  power  of  the  husband  to  dispose  of  the  common  property  during  his  life, 
did  not  authorize  him  to  bequeath  that  portion  of  it  which  was  not  his  own. 
Hence,  a  legacy  or  bequest  to  her  in  his  will  was  to  be  received  by  her,  exclu- 
sive of  and  in  addition  to  her  gananciales  (16th  Law  of  Toro,  L.  S,  tit.  4,  lib. 
10;  Nov.  Reoop.  Schmidt's  Civil  Law,  14;  White's  Becop.  63). 

'  *  The  estate  of  the  widow  in  dower  at  common  law  is  somewhat  analogous  to 
that  of  the  wife,  under  our  system,  in  the  community  gains;  and  the  rule  is 
well  established  that  the  widow  can  not  be  excluded  from  her  dower,  unless 
the  intention  to  exclude  her  appear  by  express  words  or  manifest  implication 
from  the  terms  of  the  will.  This  rule  has  been  the  subject  of  frequent  dia- 
cussion  and  decision,  and  the  authorities  on  the  subject  are  reviewed  and  col- 
lected in  numerous  cases.  Among  these  are  Hall  v.  IJcUl,  2  McCord's  Ch. 
269;  8  Paige,  323;  AdnU  v.  AdsU,  2  Johns.  Ch.  448  [7  Am.  Dec  539];  Wab$ 
v.  Wake^  1  Ves.  jun..  Summer's  ed.  335;  2  Story  Eq.  Jur.,  sec  1075-1 123^ 
Bouvier's  Diet,  Election;  Meig's  Tenn.  373;  3  Bro.  C.  C.  347. 

**  The  cases  of  election  are  where  the  wife  claims  something  under  the  will 
which  will  disappoint  the  will.  Hut  will  the  acceptance  by  her  of  the  bo- 
quest  frustrate  the  intention  of  the  testator  ?  Every  Jiecjucst  imports  a  bounty, 
and  is  not,  uuconnecte<l  witli  other  circumstances,  to  be  taken  as  a  satiifao* 
tion  of  a  pre-existing  incumbrance.  A  be(|uest  to  the  wife  is  a  volnntaiy  gift^ 
and  does  not  ordinarily  affect  her  legal  riglit  (2  J.  C.  452). 

**  We  are  of  the  opinion  that  the  tenns  of  the  will  do  not  manifest  an  inten- 
tion to  exclude  the  widow  from  her  community  rights,  or  put  her  to  an  elec- 
tion between  that  and  tlie  bequest  under  the  will. " 

But  where  C.  died  seised  of  a  lai^o  landed  estate  in  community  with 
bis  wife,  and  by  his  will  made  a  number  of  special  devises  and  bequests,  and  ta 
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his  wife  devxBod  some  one  thousand  eight  hundred  or  one  thousand  nine  hun- 
dred acres  of  land,  part  of  his  heat  «>rig!)t  for  and  during  her  natural  life,  with 
the  proviso  that  the  land  so  devised  should  bo  to  her  in  lieu  of  any  claim  she 
might  have  to  any  portion  of  the  land  at  his  death,  it  was  lield  a  proper  case 
for  election,  and  one  in  which  the  wife  would  not  bo  allowed  to  take  under 
the  wilU  and  also  to  claim  her  community  rights:  IVnUs  v.  Petree,  39  Tez. 
426;  but  this  case  also  reaffirmed  Carroll  v.  Carroll,  in  so  far  as  this  latter 
decided  that  the  presumption  would  be  against  the  intent  of  Uie  husband  to 
dispose  of  the  wife's  property. 

In  Beard  ▼.  Knox,  5  CaL  252,  where  there  was  a  devise  of  five  hundred 
d<^lar8  in  money  to  the  wife,  and  the  residue  of  his  estate  the  testator  de- 
vised to  his  daughter,  the  wife  was  allowed  to  take  the  five  hundred  dollars 
and  her  share  of  the  community  property  in  addition,  and  the  language  of 
the  court  would  even  seem  to  imply  that  the  husband  could  not  possibly  put 
the  wife  to  an  election;  but  if  this  was  what  was  intended,  it  was  overruled 
in  Morriaon  v.  Boicman,  29  Id.  337,  cited  ante.  For  there  the  court  was  of 
opinion  that  it  was  clearly  intended  by  the  testator  to  dispose  of  his  wife's 
share  of  the  community  property,  and  that  as  the  wife  had  accepted  of  the 
benefits  conferred  by  the  will,  she  would  be  held  to  have  elected  to  take 
under  that  instrument,  and  to  have  renounced  all  right  to  the  community 
property;  but  in  common  with  all  the  cases  bearing  on  the  subject,  this  one 
reasserts  that  such  intention  of  the  huaband  ia  not  to  be  presumed  unless 
clearly  expressed. 

The  conclusion  from  the  cases  may  be  expressed  in  the  same  language  that 
was  in  the  beginning  of  this  note  applied  to  the  rule  governing  the  case  of 
the  wife  called  upon  to  elect  between  the  will  of  her  husband  and  her  ri^t 
to  dower,  that  wherever  it  is  attempted  to  bar  the  claim  of  the  wife  by  tes- 
tamentary disposition,  to  succeed  it  must  clearly  appear  that  it  is  plainly 
repugnant  to  the  whole  scope  of  the  will,  and  to  the  testator's  intention, 
that  the  devise  to  the  wife  and  her  claim  to  the  community  property  ihould 
■ittid  together. 


FuNT  V.  Cunt  et  al. 

(7  LouxsLAVA,  879.] 

■ 

Wrkbb  ▲  Right  ov  Appeal  is  Suspended,  the  appeal  ia  in  time  if  within 
a  year  from  the  period  when  the  right  is  restored.  Therefore,  where  a 
Judgment  of  the  lower  court,  substituted  by  it  in  the  place  of  one  pre- 
viously rendered,  has  been  annulled  by  this  court,  there  is  one  year 
from  the  time  of  this  decision  of  the  appellate  court,  in  which  to  appeal 
from  the  first  judgment. 

A  Purchaser  whose  Purchase  is  Rescinded,  in  favor  of  creditors  of  the 
vendor,  but  to  whom  is  decreed  repayment  of  hia  purchase  money,  is 
entitled  to  retain  possession  of  the  property  until  the  payment  is  mads 
him. 

AcnoH  by  a  syndio  of  an  insolvent  estate,  to  rescind  a  sale  of 
daves  as  in  fraud  of  creditors.  The  sale  of  the  deceased,  S.  0. 
Can}\  was  to  S.  E.  Guny.  From  the  latter  they  passed  to  B.  B. 
Cuny.    This  latter  averred  in  his  answer  that  the  sale  to  him 
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was  bonajlde;  that  the  consideration  was  that  he  should  pay  off 
a  judgment  held  by  N.  Cox  against  the  deceased,  S.  C.  Cunj. 
He  averred  his  willingness  to  reconvey,  upon  repayment  to  him 
of  the  amount  he  had  already  paid  N.  Cox,  and  upon  a  further 
payment  to  him  of  the  additional  amount  which  he  had  obli- 
gated himself  to  pay  the  latter.  There  was  a  subeequent 
answer  filed,  the  import  of  which  it  is  not  necessary  to  consider. 
There  were  two  successiye  judgments  signed  by  the  court  be* 
low.  The  last  signed  was  reversed,  6  La.  67,  for  the  reason 
giyen  in  this  opinion,  where  also  the  other  facts  of  the  case 
sufficiently  appear. 

Flint,  for  the  plaintifiEl 
Dunbar  and  Winn,  contra* 

By  Court,  Mabtin,  J.  The  facts  of  this  case  are  correctly 
stated  in  the  report  of  the  decision  of  this  court,  when  it  was 
before  us  at  the  last  term,  in  October,  1833.  See  6  La.  67. 
The  judgment,  then  appealed  from,  was  reversed  on  the  ground 
that  the  district  court,  having  already  given  a  final  judgment  in 
the  case,  erred  in  reconsidering  that  judgment  and  rendering  a 
second.  The  defendants  are  now  appellants  from  the  first  judg- 
ment, and  the  appellees  have  prayed  the  dismissal  of  the  ap- 
peal, on  the  ground  that  it  was  taken  after  the  expiration  of 
more  than  a  year  after  the  rendition  of  the  judgment  appealed 
from.  This  objection,  it  is  contended,  is  fatal,  as  the  appellant 
was  of  full  age,  and  a  resident  of  the  state. 

This  court  is  of  opinion  the  appeal  was  well  taken,  and  in 
time.  It  appears  by  the  proceedings  of  the  district  court, 
after  rendering  and  signing  the  judgment  now  appealed  from, 
its  execution  was  suspended  until  the  second  judgment  was  set 
aside  in  the  first  appeal,  as  in  case  of  an  action  of  nullity. 

On  the  merits,  it  appears  the  verdict  of  the  jury  is,  that  the  sale 
of  the  defendants  be  canceled,  rescinded,  and  set  aside,  and 
that  B.  B.  Cuny  be  reimbursed  the  sum  of  one  thousand  nine 
hundred  and  fifty-eight  dollars,  by  him  paid  to  N.  Cox,  and  the 
costs  of  the  suit  of  said  Cox  against  him.  The  jury  also  find 
the  slave,  Antoine,  to  be  the  property  of  the  defendant,  B.  B. 
Cuny.  On  this  verdict  the  court  rendered  judgment,  canceling 
and  rescinding  the  sales,  and  that  B.  B.  Cuny  recover  from  the 
plaintiff,  as  syndic  for  the  creditors,  the  sum  found  by  the  juiy 
to  be  due  on  account  of  the  judgment  d^bt  of  N.  Cox.  Tha 
latter  part  of  this  judgment  is  complained  of.  It  is  urged  thai 
the  evident  intention  of  the  jury  was,  that  B.  B.  Cuny  has  tha 
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same  right  to  the  sam  found  that  the  plaintiff  has  to  the  property, 
the  sale  of  which  is  canceled,  and  that  he  is  not  to  receive  the 
sam  from  the  syndic  as  an  ordinary  creditor. 

This  court  is  of  opinion  that  the  objection  ought  to  be  sus- 
tained. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  bo  annulled,  avoided,  and  reversed; 
and  it  is  farther  ordered,  adjudged,  and  decreed,  that  the  sale 
from  S.  0.  Cuny  to  S.  E.  Guny,  and  that  from  the  latter  to  B. 
B.  Guny,  complained  of  by  the  plaintiff,  be  canceled  and  set 
aside,  and  that  the  plaintiff  recover  from  B.  B.  Guny,  all  the 
property  mentioned  in  the  deed  from  S.  E.  Guny  to  him,  dated 
Uay  17, 1826,  filed  in  this  cause,  and  marked  D;  together  with 
all  the  increase  of  the  slaves  mentioned  therein,  on  the  plaint- 
iff*s  paying  to  him  the  sum  of  one  thousand  nine  hundred  and 
fifty-eight  dollars,  and  the  costs  of  the  suit  of  N.  Gox  against 
the  said  B.  B.  Guny,  in  four  months  from  the  date  of  this  judg- 
ment, and  not  otherwise;  and  that  the  said  B.  B.  Guny  retain 
the  negro  Antoine  as  his  property,  and  that  he  be  quieted  in  his 
possession  and  title  to  said  slave;  and  it  is  further  ordered,  ad- 
judged, and  decreed,  that  the  plaintiff  shall  not  have  execution 
on  this  judgment,  nor  otherwise  disturb  the  defendant,  B.  B. 
Gany,  in  the  possession  of  the  property,  the  sale  whereof  is 
herein  conditionally  canceled  and  rescinded,  nor  any  part 
thereof,  until  he  shall  have  paid  to  him  the  sums  hereinbefore 
stated;  the  costs  of  this  present  suit  on  the  appeal  to  be  paid 
by  the  plaintiff  and  appellee,  and  the  costs  in  the  district  court 
by  the  defendants. 


State  v.  Judge  Watts. 

[7  LouzazAaA.  440.] 

Thb  National  Constitution  does  not  Vest  thb  Exclusivb,  Original 
JuRisDicnoN  "  of  all  cues  of  admiralty  and  maritime  jurisdiction,"  in 
the  United  States  courts,  and  where,  prior  to  the  adopting  of  the  con- 
stitation,  there  was  a  concurrent  remedy  at  law,  the  remedy  at  law  yet 
exists. 

Tbx  AnJXJSTMSNT  or  Aoooitnts  among  Paet  Ownebs  ov  Ships,  relative 
to  profits,  is  matter  of  chancery,  not  admiralty  jurisdiction,  io  England. 

A  Salb  ov  a  Vessel  may  be  ordered  by  the  state  courts,  at  the  instance  ol 
a  part  owner  desirous  to  end  the  joint  ownership. 

Appuoatxon  for  mandamus,  to  compel  the  judge  of  the  first 
judicial  district  to  entertain  jurisdiction  in  a  certain  suit  insti- 
tuted in  his  court.     The  facts  are  recited  in  the  opinion. 
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Slidell,  in  support  of  the  application. 

By  Court,  Bullard,  J.  A  rule  having  been  taken  on  the 
judge  of  the  first  judicial  district,  to  Hhow  cause  why  a  man* 
damns  should  not  issue,  commanding  him  to  make  certain  pre- 
liminary orders,  in  the  case  of  Cktle  v.  Parrington^  he  shows  for 
cause,  that  he  considers  the  subject-matter  to  be  adjudicated 
upon,  as  exclusively  of  admiralty  and  maritime  jurisdiction, 
and  that  under  the  constitution  and  laws  of  the  United  States, 
the  exclusive,  original  cognizance  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction,  appertains  to  the  courts  of  the  United 
States. 

In  order  to  ascertain  the  precise  question,  of  which  the  dis- 
trict judge  declined  to  entertain  jurisdiction,  we  must  recur  to 
the  petition  presented  to  him  in  the  first  instance.  Here  wd 
are  then  to  inquire,  whether  the  cause  of  action,  as  set  forth, 
be  one  of  admiralty  and  maritime  jurisdiction;  and,  if  so, 
whether  it  be  of  that  class  of  cases,  of  which  exclusive  cogni- 
zance has  been  granted  to  the  federal  judiciary,  by  the  constitu- 
tion and  laws  of  the  United  States. 

The  plaintiff,  L.  H.  Gale,  sets  forth  in  his  petition,  that  be 
is  proprietor  in  common  with  Isaac  Purrington,  of  the  state  of 
Maine,  of  a  ship  or  vessel  called  the  Atlantic,  of  which  Pur- 
rington owns  three  fourths,  and  the  plaintiff  the  other  fourth. 
That  the  ship  is  now  within  the  jurisdiction  of  the  court;  that 
the  petitioner  is  unwilling  to  remain  longer  in  a  state  of  indivis- 
ion  with  his  co-proprietor,  and  that  no  other  means  exist  of  effect* 
ing  a  partition  of  their  interests  than  by  a  judicial  sale  or  lici- 
tatiou.  He  further  represents,  that  Purrington  is  largely 
indebted  to  him  for  advances  and  disbursements  made  on  ao* 
count  of  the  ship,  for  which  suit  is  now  pending;  and  he  finally 
prays  for  the  appointment  of  a  curator  ad  hoc,  to  represent  the 
absent  defendant;  that  an  inventory  and  appraisement  may  be 
made  in  due  form  of  law;  and  that  the  vessel  may  be  sold,  after 
due  notice,  and  that  he  may  be  paid  for  his  advances  out  of 
the  share  of  his  co-proprietor. 

The  action,  therefore,  is  one  of  partition,  and  the  object  to 
be  partaken  is  a  registered  vessel,  belonging  in  different  pro- 
portions to  part  owners,  citizens  of  different  states,  and  the 
question  is,  not  whether  the  owner  of  a  minor  share  can  at  any 
time  compel  a  severance  of  their  joint  interests,  but  whether 
the  state  courts  ore  forbidden  to  take  cognizance  of  such  a 
question  by  the  constitution  of  the  United  States. 

The  constitution  declares  that  the  judicial  power  of  the  Union 
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shall  extend  to  certain  classes  of  cases,  not  now  necessary  to 
enumerate,  and  among  others,  ''  to  all  cases  of  admiralty  and 
maritime  jurisdiction/'  It  is  now  generally  conceded  that  this 
grant  of  power  does  not  necessarily  and  in  all  cases  confer  ex- 
clusive jurisdiction  on  the  courts  of  the  United  States,  but  that 
the  state  courts  retain,  in  many  of  the  enumerated  cases,  con- 
current jurisdiction  in  the  first  instance.  The  first  judiciaiy 
act,  organizing  the  federal  courts,  provides  for  the  manner  in 
which  the  decisions  of  state  courts  may  be  reversed,  by  vnrit  of 
error  to  the  supreme  court  of  the  United  States,  and  for  the 
removal  of  causes  for  trial,  in  the  first  instance,  in  certain 
cases,  on  the  defendant's  complying  with  certain  formalities. 
Whether  the  constitution  has  vested  the  federal  tribunals  with 
exclusive  cognizance  of  all  cases  of  admiralty  and  maritime  ju- 
risdiction, is  a  question  upon  which  distinguished  commenta- 
tors entertain  different  views.  Judge  Story,  in  his  commen- 
taries on  the  constitution,  divides  the  cases  of  admiralty  and 
maritime  jurisdiction  into  two  great  classes,  "  one  dependent 
upon  locality,  and  the  other  upon  the  nature  of  the  contract. 
The  first  respects  acts  or  injuries  done  upon  the  high  seas, 
where  all  nations  claim  a  common  right  and  common  jurisdic- 
tion, or  acts  or  injuries  done  upon  the  coast  of  the  sea,  or  at 
farthest,  acts  and  injuries  done  within  the  ebb  and  flow  of  the 
tide.  The  second  respects  contracts,  claims,  and  services, 
purely  maritime,  and  touching  rights  and  duties  appertaining 
to  commerce  and  navigation.  The  former  is  again  divisible 
into  two  great  branches,  one  embracing  captures  and  questions 
of  prize  arising,  jure  beUi,  the  other  embracing  acts,  torts,  and 
injuries,  strictly  of  civil  cognizance,  independent  of  belligerent 
operations:"  3  Story  Com.  627  ei  aeq. 

Another  class  respects  contracts,  claims,  and  services  purely 
maritime;  such  as  the  claims  of  material-men,  and  others  for 
repairs  and  outfits  of  ships,  belonging  to  foreign  nations,  or  to 
other  states;  bottomry  bonds,  for  moneys  lent  to  ships  in  for- 
eign ports;  surveys  of  vessels  damaged  by  perils  of  the  seas, 
pilotage  on  the  high  seas,  and  suits  for  mariners'  wages.  He 
adds  that,  **  in  many  of  the  cases  included  in  these  latter  classes, 
the  same  reasons  do  not  exist  as  in  cases  of  prize  for  an  exclu- 
sive jurisdiction,  and  therefore,  whei^ever  the  common  law  is 
competent  to  give  a  remedy  in  the  state  courts,  they  may  retain 
their  accustomed  concurrent  jurisdiction  in  the  administration 
of  it:"  Id.  533. 

On  the  other  hand,  it  would  appear  to  be  the  opinion  of  Chan* 
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cellor  Kent  and  of  Mr.  Bawle,  that  the  jurisdiction  of  the  fed- 
eral  courts,  in  cases  of  that  kind,  is  necessarily  exclusive:  1 
Kent  Com.  851;  Bawle  on  the  Constitution,  202. 

These  opinions  are,  however,  strongly  combated  by  the  able 
and  distinguished  commentator  first  named,  who  remarks  thai 
"  the  reasonable  construction  of  the  constitation  would  seem  to 
be,  that  it  conferred  on  the  national  judiciaxy,  the  admiralty  and. 
maritime  jurisdiction,  exactly  according  to  the  nature  and  ex- 
tent and  modifications  in  which  it  existed  iu  the  jurisprudence 
of  the  common  law.  Where  the  jurisdiction  was  exclusive,  it 
remained  so;  where  it  was  concurrent  it  remained  so.  Hence, 
the  states  could  have  no  right  to  create  courts  of  admiralty  as 
such,  or  to  confer  on  their  own  courts  the  cognizance  of  such 
cases  as  were  exclusively  cognizable  in  admiralty  courts.  But 
the  states  might  well  retain  and  exercise  the  jurisdiction  in  cases 
of  which  the  congnizance  was  previously  concurrent,  in  the 
courts  of  common  law:"  3  Story  Com.  533,  in  notes. 

Such  we  believe  to  have  been  the  construction  put  upon  the 
constitution  by  the  first  congress,  who  enacted  the  judiciary 
act  of  1789,  which,  while  it  gave  to  the  federal  courts  exclusive 
original  cognizance  of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction,  reserves  to  parties,  in  all  cases,  the  right  of  a  com- 
mon law  remedy,  where  the  common  law  is  competent  to  give 
it.  The  states  are  prohibited  from  establishing  courts  having 
cognizance  of  cases  of  admiralty  and  maritime  jurisdiction,  ac- 
cording to  the  course  of  proceedings  in  courts  of  admiralty; 
but  if  parties  choose  to  sue  upon  their  contracts,  according  to 
the  rules  of  practice  established  by  law,  in  courts  of  general 
jurisdiction,  instead  of  proceeding  summarily,  by  monition  or 
in  rem,  in  the  court  of  admiralty,  we  see  nothing  in  the  consti- 
tution which  prohibits  it;  always  reserving  to  the  defendant,  if 
he  be  a  citizen  of  a  different  state,  the  right  of  having  the 
cause  removed  to  a  court  of  the  United  States.  Whether  the 
ease  now  under  consideration  woidd  be  regarded  in  England, 
where  the  distinction  between  courts  of  admiralty  and  courts 
of  common  law  and  equity  is  clearly  defined,  as  one  of  admi- 
ralty jurisdiction,  is  extremely  questionable.  Indeed,  it  is  said 
by  Abbott,  in  his  treatise  on  shipping,  that  the  court  of  ad- 
miralty can  not,  in  any  case,  compel  any  of  the  part  owners  to 
sell  their  interest,  but  may  protect  the  interest  of  the  minority 
of  part  owners,  by  ordering  security  to  be  given,  or  taking  a 
stipulation,  as  it  is  termed.  Even  that  authority  was  long  ques- 
tioned, but  it  seems  now  to  be  settled.    In  a  case  which  is  said 
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to  have  tenninated  the  controversy  in  England,  the  chief  jas- 
tice  declared:  "I  have  no  donbt  but  the  admiralty  has  a  power 
in  this  case,  to  compel  a  security,  and  this  jurisdiction  has  been 
allowed  to  that  court  for  the  public  good.  Indeed,  the  admi- 
ralty has  no  jurisdiction  to  compel  a  sale;  and  if  they  shoald  do 
that,  yoa  might  have  a  prohibition  after  sentence,  or  we  may 
grant  a  prohibition  against  selling,  or  compelling  the  party  to 
sell  or  to  buy  the  shares  of  others:"  Abbott  on  Shipping,  74. 

The  adjustment  of  accounts  among  part  owners  of  ships, 
relating  to  profits,  is  a  matter  of  chancery,  and  not  of  admi- 
ralty jurisdiction  in  England.  Such  adjustment  or  settlement 
of  accounts  is,  according  to  our  law,  a  necessary  incident  to 
the  action  of  partition.  The  admiralty  courts  in  the  United 
States  may,  in  some  cases,  have  ordered  a  sale  of  vessels,  at  the 
suit  of  part  owners,  as  was  done  by  the  judge  of  the  district 
of  South  Carolina,  in  the  case  to  which  our  attention  has 
been  called,  in  2  Bee,  but  it  does  not  appear  to  us  to  follow  as 
a  necessary  consequence  that  the  state  courts  are  without  juris- 
diction of  a  case  like  the  present.  We  are  therefore  unable  to 
concur  in  opinion  with  our  brother  of  the  district  court,  that 
the  subject-matter  of  this  suit  is  exclusively  of  admiralty  jurisdic- 
tion.    Let  the  rule  be  made  absolute. 


Thx  Admibaltv  JuBiSDicnoN  IS  EzcLUSiVB  M  to  the  question  of  prise  or 
no  prize:  Jenkins  v.  Putnam^  1  Am.  Dec  594;  Simpson  y.  Nadeau^  2  Id.  634| 
Wliulwrigla  v.  Depeysier,  3  Id.  346.  See,  also,  on  the  sabjeot,  Tkoms  v.  S<mA' 
anl,  ante,  467. 


Clabk  v.  Giffobb. 

[7  LouiSLuiA,  62A.] 
A  Signal  fob  a  Tow-boat,  and  its  Abbtval  in  Responsb,  do  not  constitnte 
•    a  contract  between  the  signaling  vessel  and  the  tow,  by  which  the  for- 
mer engages  to  be  towed  by  the  Utter  to  her  plaoe  of  destination. 

The  case  is  stated  in  the  opinion. 

Boaelius,  for  the  plaintiff. 

SlideU,  contra. 

By  Court,  Mathews,  J.  This  is  a  suit  brought  by  the  captain 
and  owners  of  the  steamboat  Huntress,  employed  as  a  tow-boat 
tor  vessels  passing  between  New  Orleans  and  the  Balize, 
against  the  captain  and  owners  of  the  ship  Tarquin.  The 
plaintiffs  base  their  action  on  a  contract  for  towing,  made  Ite- 
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tween  the  captain  of  the  steamboat  and  tbe  captain  of  the  ship, 
by  which  it  was  agreed  between  the  parties,  that  the  latter 
should  be  towed  to  New  Orleans  by  the  former,  at  the  usual  or 
customary  price  for  such  a  voyage  of  towing,  which  is  ayerred 
to  be  three  hundred  and  fifty  dollars.  Judgment  for  this  sum 
was  rendered  against  the  defendants  in  the  court  below,  from 
which  they  appealed. 

The  testimony  of  the  case  shows  it  to  be  novel,  and  although 
not  of  much  consequence  as  relates  to  the  amount  in  contro- 
versy, it  may  be  considered  somewhat  important  as  establishing 
principles  concerning  the  interpretation  of  contracts  like  that  on 
which  the  plaintiffs  rely  for  a  recovery  in  the  present  instance. 

lb  appears  by  the  testimony,  that  the  ship  was  at  an  anchor 
in  the  south-west  pass  of  the  Mississippi,  having  been  piloted 
over  the  bar.  At  the  same  time,  two  tow-boats  were  lying  some 
distance  below  her.  A  signal  for  steam  appeared  on  board 
the  ship,  and  these  two  boats  got  under  way,  and  approached 
her,  the  boat,  for  the  benefit  of  whose  owners  the  value  of  the 
towage  is  claimed,  and  the  Grampus.  The  former  came  first 
alongside  the  ship,  and  was  about  making  fast  to  her,  for  the 
purpose  of  towing,  when  the  captain  of  the  vessel  refused  to  be 
towed  by  her,  and  was  finally,  by  agreement,  towed  to  the  city 
by  the  latter.  These  we  believe  to  be  all  the  important  facts 
established  by  the  testimony. 

From  these  facts  a  question  arises,  whether  any  contract  was 
created,  binding  on  the  parties,  sufficient  to  compel  the  master 
of  the  tow-boat  to  convey  the  ship  to  the  port  of  'Sevt  Orleans, 
and  to  oblige  the  captain  of  the  latter  to  submit  his  vessel  to 
be  towed  by  the  former,  from  the  terminus  a  quo  to  the  ter- 
minus ad  querfty  and  to  pay  the  usual  price  of  such  towage. 

Contracts  are  either  express  or  implied,  from  which  obliga- 
tions arise  to  do,  or  not  to  do,  etc.  To  their  perfection  they 
require  the  consent  of  two  parties  at  least,  or  the  concurrence 
of  two  wills.  When  this  consent  is  made  by  words,  in  the 
ordinary  mode  of  conveying  ideas  from  one  person  to  another, 
they  are  express;  when  an  obligation  results  from  the  circum- 
stances of  a  case,  the  contract  is  said  to  be  implied  or  tacit; 
that  is,  when  the  agreement  is  not  entered  into  by  words  or 
writing,  and  although  a  contract  may  be  made  by  signs,  yet,  as 
they  are  not  the  ordinary  mode  of  communicating  ideas,  such  a 
contract  must  be  viewed  as  partaking  rather  of  the  latter  class 
than  the  former;  but  the  obligations  resulting  from  either  spe- 


Jan.  1835.]  Ciabk  v.  Giffobd.  613 

cies,  may  be  enforced;  in  other  words,  the  obligations  aiasing 
from  both,  are  what  the  law  terms  perfect. 

The  contract  contended  for  on  the  part  of  the  plaintiffs  is 
tacit,  being  made  by  signs,  and  if  it  were  complete,  would  pro- 
dace  reciprocal  obligations  on  the  parties,  t.  «.,  if  it  necessarily 
results  from  the  signal  given  by  the  captain  of  the  ship,  and  the 
subsequent  conduct  of  the  master  of  the  tow-boat,  that  the  one 
asked  the  other  to  tow  his  vessel  to  New  Orleans,  and  the  lattef 
consented  so  to  do,  the  contract  would  be  complete  and  obliga- 
tory on  both  the  contracting  parties;  but  on  general  principles 
of  law,  we  do  not  think  the  facts  of  the  case  authorize  such  a 
conclusion.  We  take  for  granted  that  the  commanders  of  most 
of  the  vessels,  if  not  all,  arriving  from  sea  at  the  mouths  of 
the  river,  know  that  there  are  a  number  of  steamboats  in  the 
neighborhood,  whose  constant  employment  is  to  tow  such 
vessels  to  the  port  of  New  Orleans,  and  that  their  masters  are 
always  ready  and  willing  to  answer  any  signal  for  steam,  by  con- 
ducting that  boat  to  the  place  of  the  signal.  Such  signal  seems 
to  us  to  express  nothing  more  on  the  part  of  a  captain  who 
makes  it,  than  a  wish  or  desire  to  have  his  ship  aided  in  her 
progress  by  a  steamboat,  but  does  not  amount  to  an  absolute 
consent  and  agreement  to  be  towed  by  the  first  boat  that  may 
choose  to  come  alongside  of  his  vessel,  or  any  other  that  may  sub- 
sequently come  near  to  her.  He  would  be  at  liberty  to  change 
his  mind,  and  refuse  to  be  towed,  up  to  the  time  when  his  ves- 
sel was  actually  taken  in  tow,  and  the  voyage  commenced;  and 
on  such  change  of  will,  no  contract  would  properly  take  place 
in  relation  to  any  particular  voyage.  If,  therefore,  the  master 
of  the  vessel  could  refuse  altogether  to  be  towed,  without  vio- 
lating any  contract,  because  none  had  really  been  made,  it  fol- 
lows as  a  corollary,  that  when  two  boats  make  their  appearance, 
a  commander  of  a  ship  may  contract  with  the  proper  officer  of 
one  of  them,  as  he  may  select,  without  any  injury  to  any  rights 
of  the  other,  which  was  done  in  the  present  case.  Though, 
perhaps,  when  on  a  signal  for  steam  only  one  boat  approached 
the  vessel,  and  the  captain  refused  to  be  towed,  he  and  his 
owner  might  be  bound  to  remunerate  the  owner  of  the  boat  for 
the  unnecessary  trouble  and  expense  to  which  they  may  have 
been  put  by  the  wavering  and  indecisive  conduct  of  the  person 
who  caused  such  expense. 

As  to  the  arguments  based  on  the  proof  of  a  pretended  cus- 
tom prevailing  amongst  the  di£ferent  masters  and  owners  of  tow- 
boats  plying  between  the  city  and  the  Balize,  we  consider  them 
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as  entitled  to  little  consideration.  It  would  be  an  extraordi- 
nary occurrence  in  legislation,  established  by  custom  and  usage, 
to  give  to  a  few  step^mboat  captains  and  the  owners  of  tow- 
boats,  authority  to  make  laws  in  consequence  of  a  usage  which 
relates  solely  to  their  own  interests,  of  ^a  duration  of  not  more 
than  five  or  six  years,  to  have  a  binding  force  on  the  owners  of 
vessels  over  the  whole  world.  It  is  therefore  ordered ,  adjudged, 
and  decreed,  that  the  judgment  of  the  parish  court  be  avoided, 
reversed,  and  annulled.  And  it  is  further  ordered,  adjudged, 
and  decreed,  that  judgment  be  here  entered  for  the  defendants 
and  appellants,  as  in  case  of  nonsuit,  with  costs  in  both  courts 
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Trustees  op  the  New  Gloucester  School  Fund 

V.  Bradbury. 

[11  Majiib,  118.] 

Statdtb  DmgmtQ  Powxbs  Granted  to  a  Gorpobatiok  by  »  previoaa  stat- 
ute, where  siieh  corporation  is  not  in  the  Btricteet  sense  pablic,  impaiiv 
the  obligation  of  a  contract,  and  is  nnconstitntional  and  void,  unlesa 
authority  to  resume  such  powers  is  reserved  in  the  act  granting  them. 

Idem. — ^Where  lands  were  granted  by  the  commonwealth  to  a  town  for  the^ 
use  of  schools  therein,  and  on  the  application  of  the  town  an  act  wa». 
afterwards  passed  incorporating  certain  persons  as  trustees,  with  power- 
to  sell  the  lands,  invest  the  proceeds,  and  appropriate  the  income  to  the* 
support  of  the  schools,  and  to  fill  vacancies  in  their  own  number,  etc.,  m 
subsequent  statute  divesting  such  trustees  of  the  control  of  the  fund» 
and  vesting  it  in  new  trustees,  to  be  chosen  by  the  town,  is  unconstitUf^ 
tional  and  void. 

Tboteb  for  certain  notes,  deeds,  etc.  The  plaintiffs  claimedC 
as  trustees,  chosen  under  an  act  passed  by  the  legislature  of 
Massachusetts,  March  2, 1833.  The  defendant  was  the  duly- 
constituted  treasurer  of  certain  trustees  appointed  under  an  act 
passed  by  the  legislature  of  Maine,  June  16,  1803.  Tbe  facts 
were:  Tbe  securities  in  question  arose  from  the  investment  of 
funds  derived  from  the  sale  of  lands  granted  to  the  town  of  Nev 
Gloucester  in  fee,  prior  to  1803,  by  the  commonwealth  of  Massa* 
chusetts,  for  the  use  of  schools  in  said  town.  On  June  16^ 
1803,  the  legislature  of  Massachusetts,  on  the  application  of 
the  town,  passed  an  act  incorporating  certain  persons,  named 
therein  as  "  trustees  of  New  Gloucester  schools  in  the  county^ 
of  Cumberland,"  and  authorizing  and  empowering  them  to  sell 
the  said  lands  and  to  invest  the  proceeds  in  a  certain  way,  and 


616  Trustees  v.  Bbabbubt.  [Maine, 

to  appropriate  the  interest  annually  to  the  support  of  schools 
in  said  town.  The  act  further  provided  that  the  trustees  should 
have  power  to  fill  vacancies  in  their  own  number  (said  number 
never  to  be  less  than  five  nor  more  than  seven),  and  to  remove 
unfit  or  incapable  members,  to  elect  officers  annually,  etc.  It 
provided  also  that  the  town  should  never  have  power  to  alter 
or  alienate  the  appropriation  of  the  fund;  that  the  trustees 
should  receive  no  compensation  from  the  said  fund;  that  they 
should  make  annual  reports  to  the  town;  and  that  they  should 
be  personally  liable  to  the  town  for  their  negligence  or  miscon- 
duct. The  defendant,  as  treasurer  of  the  trustees  chosen  under 
that  act,  had  possession  of  the  notes,  deeds,  etc.,  now  in  con* 
troversy.  The  act  under  which  the  plaintiffs  were  chosen  was 
passed  March  2,  1833,  on  the  petition  of  the  town,  and  was  en- 
titled as  being  in  addition  to  the  act  of  1803.  It  provided  for 
the  election  of  seven  trustees  annually,  by  the  qualified  voteis 
of  the  town,  as  "  trustees  of  New  Gloucester  school  fund/' 
whose  duty  it  should  be  to  take  charge  of  and  manage  all  the 
property,  real  and  personal,  belonging  to  said  fund;  that  they 
should  have  the  same  powers  as  the  trustees  appointed  by  the 
previous  act,  excepting  that  of  filling  vacancies;  and  that  the 
trustees  under  the  former  act  should  turn  over  to  those  chosen 
under  the  subsequent  one  the  books,  papers,  and  property  in 
their  hands.  The  act  further  repealed  provisions  of  the  former 
act  which  were  inconsistent  with  it.  The  defendant  insisted, 
among  other  things,  that  the  act  of  1833  was  unconstitutional. 

Preble,  for  the  defendant,  cited  DartmovJh  College  v.  Wood* 
ward,  4  Wheat.  518;  2  Kent  Com.  306;  Alien  v.  McKeen,  Mason;* 
Ang.  &,  Am.  on  Corp.  81;  Richardson  v.  Brown,  6  Greenl.  355; 
Pawlei  V.  Clark,  9  Cranch,  294;  County  of  Hampshire  v.  Franb- 
lin,  16  Mass.  84;  Brunswick  v.  Litchfield,  2  Greenl.  28. 

Fessenden,  for  the  plaintiffs,  cited  Bridgton  v.  Harrison,  11 
Mass.  16;  Cumberland  v.  North  Yarmouth,  4  Greenl.  459. 

M£LLEN,  C.  J.  This  is  an  action  of  trover  for  sundry  uotes 
of  hand,  sundry  deeds,  and  certain  books,  particularly  described 
in  the  writ.  The  question  is,  whether,  upon  the  facts  reported, 
the  action  can,  by  law,  be  maintained.  The  first  objection  is, 
that  there  is  no  such  corporation  as  that  described  in  the  writ, 
and  to  which  the  defendant  is  called  to  answer.  The  second 
objection  is,  that  the  case  presents  no  evidence  whatever  of  a 
conversion;  and  the  third  objection  is,  that  the  plaintiffs  have 

1.  AlUn  y.  McKeun,  1  Sumn.  276, 
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DO  merits  or  legal  ground  of  action.  In  our.  examination  of  tlu 
cause,  we  shall  reverse  the  order  puxsaed  by  the  caansel  for 
the  defendant,  in  the  argument,  and  oommenfie  with  an  etsam* 
ination  of  the  facts  and  principles,  on  which  tha  plaintiffs) plaea 
tbeir  claim  to  retain  the  verdict  which  has  been  retnm^d  in 
their  favor.  The  cause  is  important  in  principle  and.  influenca^ 
and  deserves  particular  and  careful  consideration.  Ai  briaf 
summary  of  the  principal  facts  will  be  useful,  in  thia  place,. ia 
presenting  our  opinion,  and  the  grounds  of  it,  in  &  claai:.  and 
distinct  point  of  view.     [See  preceding  statement.] 

The  great  principles  collected,  discussed,  and  established,  in 
the  cases  of  the  TruMeea  of  Dartmaulh  OoUegti  v^.  Woodward^ 
and  Allen  v.  McKean*  treasurer  of  Bowdoia  College^  hai^e  been 
Inferred  to  and  relied  on  by  the  counsel  for.  tha  defendant,  as 
decisive  of  the  merits  of  this  cause  in  his  favor.  Thefcounsal  far 
the  plaintiff  distinctly  disclaims  all  objeetiona  against  the  decisf 
ion  of  either  of  those  cases,  on  the  points  arising  in  this  <case, 
and,  thus  far,  admits  the  perfect  correctness  of  tfae^ principles  on 
which  both  decisions  repose.  But  he  has  oostendedi  that  tiis 
case  before  us  differs  from  both  those  in  scone:  impcurtant  paiv 
ticulars:  that  it  is  a  case  8ui  generiSf  in  respect:  to  ihe  character 
of  the  quasi  corporation,  with  which  it  was  connected  in  its 
origin,  and  afterwards  in  its  liabUities,  vis.,  ihB.  town  of  New 
Gloucester.  Hence,  our  inquiries  are  confined,  to  the.  alleged 
reality  and  legal  importance  of  these  distinotionSb 

In  the  act  establishing  Bowdoin  College,  and  making  pro- 
vision for  its  first  and  continued  organization,,  there  is  also  a 
grant  of  five  townships,  for  the  use  of  the*  college  and  for  the 
purposes  of  instruction,  etc.,  and  the  seventeenth  aaction,  by 
which  they  are  granted,  provides  that  the  lands  so  granted, 
shall  be  vested  in  the  trustees,  with  powes  to  settle,  divide,»and 
manage  the  same,  or  sell,  convey,  or  dispoas  of  the  same*  And 
the  sixth  section  provides  that  the  clear  rents,  issues,  and 
profits  of  all  the  estate,  real  and  personal,  shall  be  appropriated 
to  the  endowment  of  the  college:  so  that  they  have  an. interest 
in,  and  control  over  the  personal,  as  well  as  the  real  estate, 
before  it  is  sold  and  converted  into  personal.  Here,  by  one  pro- 
cess, the  lands  passed  from  the  commonwealth  to  tha  trustees^  for 
the  use  of  the  college,  in  either  of  the  forms  above  stated.  In 
the  case  under  consideration,  the  school  lands  were  first  granted 
by  the  commonwealth  to  the  town  of  New  Gloucester,  for  ther-use 
of  schools  in  that  town,  and  the  fee  vested  in  the  town,  in  trust 

1.  4  WhaaL  518.  2*  ^Um  r.  MeKtami  1  Soma.  378.- 
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for  the  purposes  mentioned:  and  by  a  second  process,  many 
years  afterwards,  the  estate  so  vested  in  the  town  was  sold  and 
conveyed  by  the  trustees  named  in  the  act  of  1803,  which  was 
passed,  on  the  application  of  the  town,  for  the  purpose  of  con- 
certing the  real  estate  into  a  personal  fund;  and  this  fund,  by 
that  act,  was  placed  under  the  exclusive  management  and  con- 
trol of  the  trustees.  The  commonwealth,  the  town,  and  the 
trustees,  were  all  parties  to  this  arrangement,  made  for  the  bet- 
ter security  aud  productiveness  of  the  property  originally 
granted  to  the  town.  In  both  cases,  the  property  was  derived 
Irom  public  bounty,  for  promoting  the  cause  of  education,  and 
the  funds  produced  by  the  property,  were  in  the  same  manner 
placed  under  the  exclusive  management  of  trustees.  Why  are 
ftiot  the  trustees,  in  both  cases,  equally  protected  from  legis- 
lative control  or  interference,  if  no  right  is  reserved  to  inter- 
fere, to  modify,  limit,  or  destroy  their  powers  and  privileges? 
In  the  act  of  1803,  no  such  authority  is  reserved  to  the  legis- 
lature. "  A  corporation  is  defined  by  Mr.  Justice  Blackstone. 
2  Com.  37,  to  be  a  franchise.  To  this  grant  or  franchise  the 
parties  are  the  king  and  the  persons  for  whose  benefit  it  is 
created,  or  trustees  for  them.  Certain  obligations  are  created, 
binding  on  both  parties,  the  grantor  and  grantees.  It  implies, 
therefore,  a  contract  not  to  reassert  the  right  to  grant  the 
franchise  to  another,  or  to  impair  it.  The  subjects  of  the  grant 
are  not  only  privileges  and  immunities,  but  property,  or,  which 
is  the  same  thing,  a  capacity  to  acquire  and  hold  property  in 
perpetuity:"  Judge  Washington's  opinion  in  Darlmoulh  CMege 
-case.  The  legislature  was  bound,  by  the  act  of  1803,  so  that 
they  could  not  resume  any  powers  by  them  granted  to  the 
trustees :  and  for  the  same  reason,  or  perhaps  a  stronger  one,  why 
^as  not  the  town  bound  by  its  own  act,  in  requesting  the  legis- 
lature to  pass  the  act  of  1803,  in  which  the  only  rights  reserved 
to  the  town,  are,  to  be  furnished  annually  by  the  trustees  with 
n  fair  statement  of  their  doings;  and  a  right  of  action  against 
the  trustees  for  any  losses  occasioned  by  their  negligence  or 
misconduct  ? 

The  counsel  for  the  plaintiff  contends,  that  though  the  corpora- 
tion in  question  is  of  a  peculiar  character,  and  different  from 
those  described  in  our  law  books,  it  still  is  a  public  corporation, 
and  subject  to  be  regulated,  controlled,  and  directed  by  the 
government.  On  this  point,  the  diKstriue  laid  down  in  the  case 
of  Dartmouth  College  v.  W'M}dward,  seems  decisive.  Marshall, 
C  J.,  in  delivering  the  opinion  of  the  court,  in  that  case,  says: 
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''  Strictly  speaking,  public  corporations  are  such  only,  as  are 
founded  by  the  goyemment  for  public  purposes,  where  the 
whole  interests  belong  to  the  government."  ''  The  charter  of 
the  crown  can  not  make  a  charity  more  or  less  public,  but  only 
more  permanent.''  He  further  states,  that  no  authority  exists 
in  tbe  goyemment  to  regulate,  control,  or  direct  a  corporation 
or  its  funds,  ''  except  where  the  corporation  is,  in  the  strictest 
sense,  public;  that  is,  where  its  whole  interests  and  franchises 
are  the  ezclasive  property  and  domain  of  the  goyemment  it- 
self." Surely  the  case  under  consideration  is  not  of  such  a 
character.  The  school  lands,  the  avails  of  which  constitute  the 
present  school  fund  in  New  Gloucester,  were  granted  by  Mas- 
sachusetts, for  the  use  of  schools  in  that  town;  and  for  that 
purpose,  they  annually  realize  the  amount  of  its  interest,  under 
the  management  and  control  of  the  trustees,  acting  under  the 
law  of  1803,  by  a  reduction  of  the  sum  to  be  raised  and  col- 
lected by  taxation,  for  the  support  of  schools  in  the  town. 
In  this  manner.  New  Gloucester  possesses  and  enjoys  a  benefi- 
cial interest  in  the  funds  of  the  corporation;  which  brings  the 
present  case  within  the  very  language  of  the  court,  in  the  case 
of  Dartmouth  College  y.  Woodward.  By  the  original  grant  of 
the  commonwealth,  of  the  lands  to  New  Gloucester,  the  fee  of 
thiB  lands  vested  in  the  town,  in  trust,  for  the  purposes  of  the 
grant.  The  sovereign  power,  then,  had  no  further  control  of 
the  lands.  By  the  act  of  1803,  passed  by  the  consent,  and  on 
the  application  of  the  town,  its  right  of  managing  the  lands 
was  at  an  end,  and  the  right  to  the  control  of  the  fund, 
raised  by  the  sale  of  the  lands,  was  never  in  the  town,  but  was 
expressly  vested  in  the  designated  trustees.  This  proceeding 
constituted  a  contract,  and  in  virtue  of  this  contract,  the  trus- 
tees acquired  an  interest — a  legal  interest:  they  accepted  their 
appointment,  and  became  entitled  to  a  compensation  for  their 
services,  which  the  town  was  bound  to  pay. 

But  after  a  lapse  of  thirty  years,  during  which  period  the 
business  relating  to  the  school  fund  seems  to  have  been  carefully 
and  peaceably  managed,  according  to  the  act  of  1803,  the  town 
and  the  trustees  enjoying  their  respective  rights  and  privileges 
undisturbed,  the  legislature  of  this  state  passed  the  act  of  1833, 
thereby  undertaking  to  legislate  the  trustees  under  the  former 
act  at  onoe  out  of  office;  and  authorize  the  town  to  choose 
trustees,  who  were  to  have  the  same  powers  as  the  former 
trustees,  except  of  filling  vacancies,  and  ordering  the  former 
trustees  to  deliver  all  the  books,  papers,  and  property  belong- 
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iDg  to  the  school  fund,  to  the  tnistees  named  in  the  last  act. 
The  object  of  legitimate  legislation  is  to  define,  establish,  and 
secure  to  all  the  citizens  their  legal  rights:  but  there  is  another 
kind  of  legislation,  expressly  forbidden  in  the  eleventh  section 
of  the  declaration  of  rights,  which  declares  that  the  legislature 
shall  pass  no  law  impairing  the  obligation  of  contracts.  The 
same  thing  is  forbidden  in  the  constitution  of  the  United 
States.  The  act  of  1833  professes  to  divest  those  rights  which 
vested  under  the  act  of  1803,  and  to  impair  and  dissolve  those 
contracts  which  were  created  by  that  act.  The  prominent  case 
of  Dartmouth  College  v.  Woodtoardt^  on  constitutional  law,  as  well 
as  Fawlet  v.  Clark*  Hampshire  v.  Franklin^  Greene  v.  BrunS' 
urick,*  and  Richardson  v.  Brown*  forbid  such  a  proceeding. 

There  is  another  objection  to  the  contemplated  operation  and 
effect  of  the  act  of  1833,  grounded  on  the  seventh  condition,  in 
the  act  relating  to  the  separation  of  this  state  from  Massachu- 
setts, which  seems  to  be  an  immovable  foundation.  It  is  in 
these  words:  "  All  grants  of  lands,  franchises,  immunities,  cor- 
porate or  other  rights,  and  all  contracts  for,  or  grants  of  land 
not  yet  located,  which  have  been  or  may  be  made  by  the  said 
commonwealth,  before  the  separation  of  said  district  shall  take 
place,  and  having  or  to  have  effect  within  the  said  district,  shall 
continue  in  full  force,  after  the  said  district  shall  become  a  sep- 
arate state."  The  above  paragraph,  being  part  of  the  seventh 
condition,  is  incorporated  in  our  constitution. 

It  is  an  undisputed  principle,  that  every  act  of  the  legislature, 
passed  in  due  form,  is  presumed  to  be  constitutional.  Respect 
for  that  body  requires  such  presumption.  It  is  a  principle 
equally  clear,  that  this  court  ought  not,  in  a  doubtful  case,  to 
pronounce  such  an  act  unconstitutional;  it  should  be  plainly  in 
violation  of  constitutional  requirements  or  restraints,  and  be- 
yond the  boundaries  of  correct  legislation,  to  authorize  the 
court  so  to  adjudge  it.  But  when,  upon  patient  investigation, 
it  is  ascertained  to  be  so,  we  are  solemnly  bound,  steadily  to 
obey  the  requisitions  of  duty,  by  pronouncing  it  unconstitu- 
•  tional  and  void.  In  so  doing,  however,  we  may  still  believe 
that  the  same  was  enacted  with  the  purest  motives,  under  a 
full  conviction  that  it  was,  in  all  its  provisions,  conformable  to 
constitutional  principles. 

The  result  to  which  we  have  been  conducted  by  our  examina- 
tion of  the  main  question  in  the  cause,  is,  that .  the  act  of  1833 

1.  iWhMtnS^  a.90nncli»Wii  ft.  IBMam^sL 

4.  Sm  Brmumiek  t.  Litd\fietd,  9  Greenl.  28.  S.  6  OnenL  SW. 
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violates  the  constitution  of  the  United  States  and  of  this  state; 
and,  therefore,  we  are  not  authorized  to  give  any  operation  or 
effect  to  its  provisions. 

Our  decision  on  this  point,  renders  it  unnecessary  for  us  to 
express  any  opinion  as  to  the  merits  of  the  first  and  second 
objections  made  by  defendant's  counsel. 

The  verdict  must  be  set  aside  and  the  plaintiffs  called. 


Act  Divesitno  a  Ck>BPOKATiON  of  escheated  property  pravionaly  gnmtod 
to  it^  Ib  uxuxmatitatioDal:  Trustees  qf  Uwnermly  v.  Fo\f^  8  Am.  Deo.  672. 


AlTOBEWS    V.    ESTES. 

[U  ILora,  267.] 
School  Distbjcts  arb  Quasi  Corpobations  for  bnilding  and  repairing  cnhool- 
honaes  and  certain  other  purpoaes. 

AOXKT  SlOKINO,  IN  HIS  OWN  NaMS,  A  Ck)NTRACr  NOT  UNDXB  SeAL^  binds  \x^ 

principal  and  not  himself,  if  it  appears  from  the  contract  that  he  acts  as 
agent;  as  in  the  case  of  a  simple  ocmtnot  for  bnilding  a  school-house, 
signed  by  certain  persons  as  a  "  oommittee,"  it  appearing  from  the  body 
of  the  contract  that  they  are  contracting  for  a  school  district,  and  they 
having  authority  to  make  the  contract. 
Tbghnical  Rulx  that  an  Agent  Binds  HnaoELF,  where  he  does  not  con- 
tract in  the  principalis  name,  applies  only  to  deeds,  and,  besides,  has 
been  modified  by  Stat.  1823,  c.  220,  so  as  to  make  the  intention  of  the 
parties,  as  ascertained  from  the  contract,  the  mle  of  constmetion. 

Assumpsit  upon  a  simple  contract  for  the  payment  of  a  cer- 
tain sum  to  the  plaintiff  for  building  a  school-house.  The  con- 
tract ran:  "  We,  the  undersigned  committee  for  the  first  school 
district,  south  side  in  Bethel,  promise,  in  behalf  of  said  dis- 
trict," etc.  It  provided  for  the  bnilding  of  the  school-house 
"  in  said  district,'' the  plaintiff  "  to  have  the  old  school-bouse 
in  said  district."  It  was  signed  with  the  defendants'  individual 
names  with  the  addition  of  the  word ''  committee."  The  build- 
ing and  acceptance  of  the  school-house  were  proved.  The  de- 
fendants offered  evidence  that  they  were  duly  appointed  and 
authorized  to  make  said  contract,  by  the  district,  and  to  pledge 
its  credit  for  said  work.  The  court  below  rejected  the  evidence, 
and  held  that  the  contract  bound  the  defendants  personally. 
After  a  verdict  for  the  plaintiff,  the  defendants  brought  the  case 
here  on  exceptions  to  this  ruling. 

Virgin^  for  the  defendants. 

Fe9»endea^  for  the  plaintiff. 
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By  Court,  Weston,  J.  School  districts  are  quasi  corporations 
for  certain  purposes;  and  among  others,  for  the  building  and 
repair  of  school-houses:  Bev.  Laws,  o.  117,  sec.  8.  The  plaint- 
iff claims  of  the  defendants  compensation  for  building  a  school- 
house,  in  the  first  school  district,  south  side  in  Bethel,  in  Tir* 
tue  of  a  contract,  dated  NoYcmber  28, 1831;  and  the  ques- 
tion is,  whether  they  are  thereby  personally  bound.  They 
offered  to  prove  their  authority,  to  enter  into  and  make  the 
contract  in  behalf  of  the  district,  and  to  pledge  their  credit. 

It  is  insisted  on  the  part  of  the  counsel  for  the  plaintiff,  that 
the  defendants,  not  having  contracted  in  the  name  of  their 
principals,  have  bound  themselves;  and  for  this  he  cites  Combers 
case,  9  Coke,  75;  FrorUin  v.  Small,  2  Ld.  Baym.  1418;  While  v. 
Cuyler,  6  T.  B.  176;  WUks  v.  Back,  2  East,  142;  Siinchfield  y. 
LiUle,  1  Greenl.  231  [10  Am.  Dec.  65];  Mtodl  v.  Shaw,  Id.  839; 
and  Copeland  v.  MercanlUe  Ins.  Co.,  6  Pick.  198.  These  are  all 
cases  of  deeds,  and  have  their  origin  in  the  authority  cited  from 
Coke,  from  which  has  resulted  a  technical  rule,  wiuch  has  often 
defeated  the  apparent  intention  of  the  parties.  We  have  not 
found,  nor  are  we  aware  of  any  authority  in  which  the  rule  in 
Combe's  case,  has  been  applied  to  an  instrument  not  under 
seal. 

In  regard  to  writings  not  sealed,  it  is  laid  down  in  StackpoU 
V.  Arnold,  11  Mass.  27  [6  Am.  Dec.  150],  and  in  Arfridson  v.  Ladd, 
12  Mass.  173,  that  if  one  makes  a  written  contract,  intending  to 
act  therein  as  the  agent  of  another,  and  to  bind  his  principal,  it 
is  necessary  that  it  should  appear  in  the  contract  itself,  that  he 
acts  as  such  agent.  In  Tippets  v.  Walker  et  al.,^  Mass.  592,^ 
which  was  upon  an  instrument  under  seal,  in  addition  to  the 
objection  that  the  defendants  had  not  acted  in  the  name,  or  af- 
fixed the  seal  of  their  principal,  it  appeared  that  they  acted 
without  sufficient  authority. 

The  ground  upon  which  Thacher  et  oZ.  v.  Dinsmore,  5  Mass. 
299  [4  Am.  Dec.  61],  was  decided,  will  be  found  to  be,  that  the 
guardian  had  no  authority  to  bind  his  ward,  by  any  promise 
which  he  could  make;  and  was  therefore  personally  bound. 
In  Tucker  v.  Bass,  6  Mass.  164,  the  cause  turned  upon  another 
point,  which  was  discussed  and  decided.  The  defendant  there 
acted  in  behalf  of  the  Bluehill  turnpike.  The  writing  he 
signed  is  not  set  forth,  but  as  no  objection  was  taken  to  his 
personal' liability,  it  may  be  inferred  that  he  gave  the  plaintiff 
his  own  promise;  and  did  not  engage  in  his  character  as  agent. 

1.    4  Mm*.  69& 
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Appleton  y.  Binks^  5  East,  148,  was  upon  a  deed  in  which  the 
defendant  expressly  covenanted  for  himself,  that  another,  in 
whose  behalf  he  was  acting,  should  pay  a  sum  of  money. 
Nothing  is  more  common  than  for  one  man  to  covenant  that 
certain  things  shall  be  done  by  another.  In  Clap  v.  Day,  2 
Oreenl.  305  [11  Am.  Dec.  99],  the  plaintiff  represented  a 
voluntary  association,  and  he  was  described  in  the  note  declared 
on,  as  their  treasurer;  and  it  was  holden,  that  the  addition  was 
a  mere  description  of  the  person. 

Meyer  et  aL  v.  Barker,  G  Binn.  228,  has  been  cited.  It  was 
an  action  of  covenant  upon  a  charter-party.  The  defendant 
described  himself  as  agent,  in  the  body  of  the  deed,  but  he  exe- 
cuted it  in  Lis  own  name.  It  did  not,  therefore^  according 
to  the  rule  before  adverted  to,  bind  his  principals.  And  the 
court  were  of  opinion,  taking  the  whole  instrument  together, 
and  especially  its  close,  that  he  meant  to  bind  himself  per- 
sonally. 

It  has  been  properly  contended,  that  whether  the  defendants 
intended  to  bind  themselves  or  others,  must  be  determined  by 
the  terms  of  the  agreement  itself,  and  that  it  can  not  be  made 
out  by  extraneous  evidence.  But  it  does  appear  to  us  that  the 
defendants  acted  throughout  as  agents.  The  service  was  to  be 
performed  for  the  district,  which  constituted  the  consideration; 
the  defendants  describe  themselves  as  their  committee;  they 
promise  in  behalf  of  the  district,  and  they  sign  as  a  committee. 

Not  being  an  instrument  under  seal,  we  are  of  opinion  that 
the  technical  rule  deduced  from  Combe's  case  does  not  apply. 
But  if  it  did,  that  rule  has  been  modified  by  the  statute  of 
1823,  c.  220.  That  statute  could  not  operate  retrospectively; 
but  it  affects  instruments  subsequently  made;  and  the  contract 
in  question  was  made  since  the  passage  of  that  act.  It  was  a 
very  proper  subject  for  the  interposition  of  the  legislature.  It 
relieved  the  courts  from  the  obligation  of  an  arbitrary  rule, 
which  often  defeated  the  lawful  intention  of  the  parties.  They 
are,  by  the  legislative  rule,  to  look  to  the  instrument  to  learn 
what  that  intention  is;  and  if  it  thus  appear  that  it  was  intended 
that  the  principal  or  the  constituent  should  be  bound,  such 
shall  be  the  effect  of  the  contract;  if  the  agent,  attorney,  or 
committee  had  sufficient  authority.  Of  this  the  defendants 
offered  competent  proof;  and  we  are  satisfied  that  they  intended 
to  bind  their  principals,  and  not  themselves. 

Exceptions  sustained. 
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Quasi  Corpobatioks,  What  abe. — ^For  a  discussion  of  this  subject,  see 
the  note  to  Todd  v.  Birdsall,  13  Am.  Dec.  523.  Overseers  of  the  poor  are  a 
quasi  corporation,  for  purposes  connected  with  the  execution  of  their  trust: 
Todd  V.  Birdsall,  13  Id.  622. 

Pebsonal  Liability  or  Agent  on  Sealed  Contkagts. — ^It  is  indispensa- 
ble that  a  contract  under  seal,  executed  by  an  agent  or  attorney,  should  be 
executed  in  the  principal's  name,  or  the  latter  will  not  be  bound:  ElwtU  v. 
Sliaw,  8  Am.  Dec.  126;  Scott  v.  MeAlpin,  7  Id.  703,  and  note;  Bellas  v. 
Hays,  9  Id.  385;  StinchJUld  v.  LiUle,  10  Id.  C5;  Locke  v.  Alexander,  11  Id. 
750;  Stone  v.  Wood,  17  Id.  529.  An  agent,  signing  and  sealing  such  a  con- 
tract in  his  own  name,  is  held  personally  bound,  though  he  describe  ViitnoAlf 
as  agent:  Stone  v.  Wood,  17  Id.  529;  Ta/t  v.  Brewster,  6  Id.  280;  Stinclifield 
V.  LUtle,  10  Id.  65.  So,  in  the  case  of  officers  of  a  corporation  signing  and 
sealing  a  contract  in  their  individual  names:  McClure  v.  Bennett,  12  Id.  223. 
But  in  McDonough  v.  Templeman,  2  Id.  250,  it  was  held  that  an  agent  of  a 
corporation,  entering  into  a  contract  in  his  own  name  under  seal,  but  stating 
in  the  body  of  the  contract  that  he  contracted  on  behalf  of  the  corporation, 
was  not  personally  liableu  See  the  note  to  that  case  for  an  extended  consid* 
eration  of  this  subject.  In  Bandall  v.  Van  Vechten,  10  Id.  193,  it  was  de- 
cided that  a  corporation  was  liable  in  assumpsit  on  a  contract  signed  and 
sealed  by  its  officers  in  their  individual  names,  which  was  afterwards  ratified 
by  the  corporation,  but  that  covenant  would  not  lie  on  the  contract,  because 
the  corporate  seal  was  not  affixed.  In  White  v.  Skinner,  7  Id.  381,  and  Mit* 
chell  V.  Hazen,  10  Id.  169,  it  is  laid  down  that  one  contracting  for  another  as 
agent,  under  seal,  without  authority  or  beyond  his  authority,  is  personally 
liable,  although  he  describes  himself  in  his  representative  character.  But  in 
Harper  v.  Little,  11  Id.  25,  it  is  ruled  that  a  void  deed,  executed  by  one  as- 
suming to  act  as  agent  without  authority,  does  not,  therefore,  become  his 
deed,  but  that  the  remedy  against  him  is  a  special  action  on  the  case.  So,  in 
Stetson  V.  Patten,  Id.  Ill,  and  note.  In  Widner  v.  Lane,  14  Mich.  135,  it  is 
determined,  referring  to  the  principal  case  as  an  authority  on  this  point,  that 
a  deed  by  a  husband  for  his  wife's  land,  executed  in  his  own  name,  and  de- 
scribing the  property  as  his,  if  subsequently  affirmed  by  the  wife,  is  affinned 
as  his  contract,  and  not  as  her  own. 

Agent's  Liabilitt  in  Case  or  Contract  not  uimEB  Seal. — ^Where  a  note 
is  signed  "  Pro  W.  G. — J.  S.  C,"  the  principal  is  bound  if  the  agent  had  au- 
thority, otherwise  the  agent  is  bound:  Long  v.  Colbum,  6  Am.  Dec  160,  and 
note.  So  a  contract  signed  A.  K,  agent  of  C.  D.,  is  the  contract  of  C.  D.i 
22  Id.  120.  In  Pentz  v.  Stanton,  25  Id.  55S,  it  is  laid  down  that  a  bill  drawn, 
accepted,  or  indorsed  by  an  agent,  is  not  binding  on  the  principal  unless  signed 
in  his  name,  or  unless  it  appears  on  the  face  of  it  to  have  been  executed  for 
him;  and  that  an  agent  is  personally  bound  where  he  draws  a  bill  or  signs 
a  contract  in  his  own  name,  without  stating  that  he  acts  as  agent  so  at 
to  bind  his  principal.  And  see  the  note  to  that  case.  In  Barker  v. 
Meclianie  Fire  Ins,  Co,,  20  Id.  664,  a  note  signed  by  the  president  of  a  cor- 
poration in  his  own  name,  but  describiDg  himself  as  such  president,  was  held 
to  be  his  note  and  not  that  of  the  corporation.  In  the  note  to  that  case,  the 
distinction  between  sealed  and  unsealed  contracts,  in^  this  respect,  is  adverted 
to.  In  Dusenbury  v.  Ellis,  2  Id.  144,  one  signing  a  note  in  another's  naroei 
as  attorney,  without  authority,  is  held  to  be  personally  liable  thereon  to  one 
ac«  opting  it  under  mistake  or  imposition.  But  see  the  note  to  that  case  So 
in  liossite?  v.  Bossiter,  24  Id.  62,  it  was  declared  that  an  agent  is  personally 
liable  on  a  note  given  in  his  principal's  name  without  authority;  and  see  the 
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citations  in  the  notethereta  Bat  in  Ballou  v.  TaJbot,  8  IcL  146,  it  ib  held 
that  one  signing  a  note  as  agent  without  anthority  is  liable  in  a  special  action 
on  the  case,  but  not  as  on  his  own  promise.  Where  the  agent  of  a  corporation 
makes  a  written  promise  without  authority,  whereby  the  promisee  incurs  a 
liability  to  a  third  person,  and  all  remedy  against  the  corporation  is  lost,  the 
agent  is  personally  liable,  the  principal  not  being  disclosed  in  the  promise: 
UnderhUl  v.  Qtbton^  9  Id.  82.  In  Louisiana,  a  purchase  by  an  agent  in  his 
own  name  is  held  binding  on  the  principal  when  discovered,  unless  the  vendor 
elects  to  treat  the  agent  as  his  debtor,  or  the  principal  has  settled  with  the 
agent,  owing  to  receipts  and  documents  furnished  by  the  vendor:  Hyde  v. 
^Vo^f,  23  Id.  484,  and  note.  An  indorsement  as  agent  is  held,  in  MoU  v.  Hkha^ 
13  Id.  550,  to  be  equivalent  to  a  declaration  that  the  indorser  will  not  be  per- 
sonally liable.  The  doctrine  of  the  principal  case,  that  the  strict  technical 
rule  of  the  common  law  as  to  the  personal  liability  of  agents  on  contracts,  not 
executed  in  the  names  of  their  principals,  applies  only  to  sealed  instruments, 
and  that  where  the  contract  is  not  under  seal,  and  the  agent  has  authority, 
and  the  intention  to  bind  his  principal  is  manifest  on  the  face  of  the  instm- 
ment,  the  principal,  and  not  the  agent,  is  bound,  though  the  agent  signs  in 
his  own  name,  is  approved  in  the  following  decisions:  BarUno  v.  Congrega- 
tional  Soc,,  8  Allen,  464;  Abbey  v.  Chase,  6  Gush.  56;  Winship  v.  Smilh,  61 
Me.  122;  Roney's  Adm'r  v.  Winter,  37  Ala.  278;  S.  0.,  1  Steph.  Sel.  Ala.  Cas. 
2S6;  McDonald  v.  Bear  River  etc.  Co.,  13  Cal.  235.  In  BurUngame  v.  Brew- 
iter,  79  IlL  517,  it  was  held,  citing  Andrews  v.  Estea,  that  a  note  signed  by 
persons  describing  themselves  as  trustees  of  a  society,  but  using  the  words 
"  I  promise,"  and  there  being  no  attempt  by  apt  words  to  bind  the  society, 
was  the  mere  personal  undertaking  of  the  society.  So,  in  Sturdivant  v.  Hull, 
59  Mo.  172,  it  was  decided  that  a  note  running  "  I  promise,"  etc.,  and  signed 
**  John  T.  Hull,  Trees.  St.  Paul's  Parish,''  bound  Hull  personally,  and  that 
it  could  not  be  shown  by  parol  that  the  intention  was  to  bind  the  parish;  and 
it  was  said  that  the  cases,  including  Andrews  v.  Esies,  concur  on  the  point 
that  it  is  better  that  the  agent  should  be  bound  than  that  a  written  contract 
should  be  subjected  to  the  uncertainties  of  oral  testimony. 

As  TO  wuirrHKK  on  not  Pttblio  Agents  are  Boui^d  by  contracts  executed 
by  them  as  such,  see  Freeman  v.  Otis,  6  Am.  Dec.  66;  Brown  v.  Atuiin,  2  Id. 
11,  and  note;  Walker  v.  Swartwout,  7  Id.  334;  StincJ{field  v.  LiUU,  10  Id.  65; 
McClentieka  v.  Bryant,  14  Id.  310,  and  note. 


Wadswobth,   Adm'b,  v.  Smith. 

[11  MiJNE,  278.] 

Resebvation  in  a  Deed  of  a  Kioht  in  the  Gbantor  to  slip  his  own  logs, 

toll-free,  over  a  dam  on  the  premises,  is  personal  and  not  assignable. 
Toll  Thobouoh,  BEiNa  AOAiifST  Common  Right,  is  not  to  be  exacted  from 

citizens  but  upon  good  consideration,  and  under  license  or  authority 

from  the  sovereign  power. 
RiVEBS  ABOVE  THE  Flow  OF  THE  TiDE  ARE  PRIVATE,  but  if  Sufficiently  largs 

to  be  of  public  use  in  transporting  property,  are  highways  over  which 

the  public  have  a  common  right,  in  subservience  to  which  the  private 

ownership  of  the  soil  is  to  be  enjoyed. 
'>WNEii  OF  THE  Banks  CAN  NOT  LAWFULLY  OBSTRUCT  Buch  a  Stream,  or  ex* 

act  toll  from  citizens  using  it  as  a  highway. 
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If  Such  Stbxam,  in  its  Natural  Statb,  is  not  Floatable,  not  being  siu- 
oeptible  of  ubo  as  a  highway,  it  is  abeolntely  private,  and  though  made 
floatable  by  the  owner  by  artificial  means,  is  not  snbject  to  pnblic  use. 

Owner  or  Land  on  Both  Sides  ov  a  Stbsak  is,  in  common  presomptioii, 
the  owner  of  the  whole  stream,  and  the  burden  of  proof  is  on  one  claim- 
ing an  casement  over  it  to  show  his  right. 

Owner  of  such  a  Stream  mat  Permit  Others  to  Pass  over  it  nnder  an 
agreement  for  compensation. 

Agreement  will  be  Implied  bt  One  Usino  suoh  Stream  to  pay  a  reason- 
able sum  therefor,  in  the  absence  of  an  express  promise. 

Assumpsit  on  an  account  for  slipping  logs  on  Ten-mile  brook 
and  Clemen's  pond.  It  appeared,  from  a  report  of  the  facts,  that, 
as  early  as  1805,  a  dam  was  bailt  across  Ten-mile  brook,  a  small 
stream  emptying  into  tbe  Saco,  such  dam  being  about  two  miles 
above  tbe  mouth  of  the  stream.  Certain  mills  were  also  erected 
there,  and  a  slip  for  logs  was  constructed.  At  the  lower  end 
of  demon's  pond,  a  few  miles  further  up,  another  dam  was 
erected,  to  keep  back  the  water  until  it  was  needed  at  the  mills. 
One  half  of  said  mills,  dam,  and  slip  was  conveyed  to  one 
Joseph  Howard,  who,  in  1816,  conveyed  the  same  to  the  plaint- 
iff's intestate,  the  right  being  by  the  deed  *'  reserved  to  said 
Joseph  Howard  of  slipping  his  own  mill  logs  through  said  dam 
free  of  toll,"  the  plaintiff's  intestate  being,  at  the  time,  possessed 
of  the  other  half.  The  intestate  rebuilt  the  dams,  mills,  and 
slip  in  1818.  The  brook  was  cleared  out  in  1811  up  to  the 
pond,  for  floating  logs.  From  1805,  to  the  intestate's  death, 
logs  were  slipped  through  the  dam,  and  toll  demanded  and  paid. 
The  defendant  was  engaged  in  driving  logs  in  the  brook  by  con- 
tract with  yarious  owners,  among  whom  were  certain  parties 
who  had  purchased  land  in  1825  from  Joseph  Howard,  near  the 
upper  part  of  the  brook,  upon  which  their  logs  were  out.  Their 
deed  from  Howard  purported  to  convey  his  "right  to  slip  logs** 
at  the  intestate's  mills,  ''as  referved  "  in  the  deed  to  the  intestate 
before  mentioned.  Other  facts,  and  the  points  relied  on  by  the 
parties,  are  stated  in  the  opinion. 

Fessenden^  for  the  plaintiff. 

N.  Emery ^  for  the  defendant. 

By  Court,  Pabbis,  J.  We  are  of  opinion  that  the  reservation 
in  Howard's  deed  to  Wadsworth,  the  intestate,  gave  the  former 
an  unrestricted  right  to  slip  his  own  mill  logs  through  the  dam 
free  of  toll,  but  that.it  was  a  personal  right,  to  be  exercised  by 
Howard  only,  and  not  assignable.  It  could  have  no  operation 
in  favor  of  any  person,  other  than  Howard,  or  in  favor  of  any 
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log»  other  than  such  as  belonged  to  him.  The  logs  slipped  by 
the  defendant,  not  being  Howard's  logs,  were  not  included  in 
the  reservation,  and  the  plaintiff  has  the  same  right  to  claim 
toll  on  these  logs  as  on  those  hauled  by  Lowell,  or  on  logs  cut 
on  land  which  had  never  been  the  property  of  Howard.  The  re- 
servation had  no  reference  to  the  place  where  the  logs  were 
cut,  but  to  the  person  who  owned  them,  at  the  time  they  were 
slipped. 

But  whether  the  owner  of  the  dam  and  slip  had  a  right  to 
exact  a  toll  on  any  logs  passing  down  Ten^mile  brook,  is  a  ques- 
tion of  more  difficulty.  Toll  thorough,  being  against  common 
right,  is  not  to  be  exacted  from  the  citizens,  but  upon  good 
consideration,  and  under  license  or  authority  from  the  sover- 
eign power.  No  authority  is  shown  in  this  case,  and  it  be- 
comes material  to  ascertain  what  rights  the  plaintiff  had  in  and 
over  this  stream. 

The  general  principle  of  the  common  law,  applicable  to  this 
subject,  is,  that  above  the  flow  of  the  tide,  rivers  become 
private,  either  absolutely  so,  or  subject  to  the  public  right  of 
way,  according  as  they  are  small  or  large  streams.  Those 
which  are  sufficiently  large  to  bear  boats  or  barges,  or  to  be  of 
public  use  in  the  transportation  of  property,  are  highways  by 
water,  over  which  the  public  have  a  common  right;  and  the 
private  property  of  the  owner  of  the  soil  is  to  be  improved  in 
subserviency  to  the  enjoyment  of  this  public  right. 

Such  rivers,  therefore,  can  not  lawfully  be  so  obstructed,  even 
by  the  owner  of  the  banks  and  bed,  as  to  interfere  with  this 
public  right;  and  no  toll  can  be  exacted  of  the  citizens  for  the 
use  of  such  water  as  a  public  highway. 

If,  therefore.  Ten-mile  brook  was  naturally  of  sufficient  size 
to  float  boats  or  mill  logs,  the  public  have  a  right  to  its  free 
use,  for  that  purpose,  unincumbered  with  dams,  sluices,  or 
tolls;  and  no  man  can  lawfully  thus  incumber  it,  without  the 
public  permission.  But  such  little  streams  or  rivers  as  are  not 
floatable;  that  is,  can  not,  in  their  natural  state,  be  used  for 
the  carriage  of  boats,  rafts,  or  other  property,  are  wholly  and 
absolutely  private;  not  subject  to  the  servitude  of  the  public 
interest,  nor  to  be  regarded  as  public  highways,  by  water,  be- 
cause they  are  not  susceptible  of  use,  as  a  common  passage  for 
the  public.  If  the  Ten-mile  brook  be  naturally  a  stream  of  this 
description,  then,  although  Wadsworth  and  his  grantor  have, 
at  their  own  expense,  made  it  floatable  by  artiflcial  means,  it 
did  not  thereby  become  public.     Smith  had  no  common  law 
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right  to  improve  it.  It  was  private  property;  and  when  private 
interests  are  involved,  they  shall  not  be  infringed  without  a 
satisfaction  being  made  to  the  parties  injured;  and  it  does  in- 
fringe private  interests  to  suffer  the  public,  without  compensa- 
tion, to  pass  over  private  property,  not  being  a  common  high- 
way, inasmuch  as  it  affects  the  inheritance  of  the  owner. 

There  is  no  direct  proof  in  the  case  showing  the  size  or  char- 
acter of  this  stream  or  brook,  and  in  the  absence  of  nuch  proof 
upon  this  point,  we  must  resort  to  inference  and  presumption 
from  those  facts  which  are  proved. 

If  a  man  be  owner  of  the  land  on  both  sides  of  a  stream  or 
river,  in  common  presumption  he  is  the  owner  of  the  whole 
river.  Whoever  claims  an  easement  or  right  of  way  over  anotherVi 
land  must  show  his  right.  The  burden  of  proof  rests  upon  him 
who  claims  the  easement. 

Smith  does  not  claim  to  be  the  owner  of  the  soil  on  either 
side  of  this  brook.  The  mill  and  stream  had  been  in  the  exclu- 
sive possession  of  the  plaintiff's  intestate  for  many  years.  The 
mill,  dam,  and  slip,  were  rebuilt  by  him  in  1818,  and  the  slip 
had  for  more  than  twenty  years  been  used  as  a  passage-way  for 
logs,  during  all  which  time  a  toll  had  been  claimed  and  paid. 
Moreover,  Smith  himself  had  recognized  Wadsworth's  right  to 
the  exclusive  control  of  this  brook,  by  paying  him  a  compensa- 
tion for  the  passage  of  other  logs  through  the  slip.  From  all 
these  facts,  it  is  to  be  inferred  that  Ten-mile  brook  was  not 
naturally  a  water  highway,  and  that  the  public  had  no  right  to 
its  enjoyment  as  such. 

If  it  were  otherwise,  the  burden  of  proof  being  on  the  defend- 
ant, it  was  for  him  to  show  it. 

We  are  then  to  consider  this  stream  as  private,  and  to  be 
used  for  such  purposes,  and  in  such  manner,  as  the  ovmer  of 
the  bed  and  banks  over  and  through  which  it  runs,  should  see 
fit  to  apply  it,  subject  to  the  individual  and  private  rights  of  the 
owners  above  and  below  him. 

But  there  is  another  question  in  this  case,  to  which  our  atten- 
tion was  not  called  in  the  argument,  but  which  is  by  no  means 
free  from  doubt.  Can  a  toll,  in  any  case,  be  exacted,  without 
a  license  or  grant  from  public  authority  ?  Must  not  the  claim 
be  founded  either  upon  grant  or  prescription  ?  Although  toll 
traverse  is  not  against  common  right,  and  therefore  the  party 
claiming  it  will  not  be  required  to  prove  a  consideration,  as 
that  is  implied;  still,  can  he  open  a  way  or  common  passage 
over  his  lands  or  through  his  waters,  for  the  public  accommoda- 
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tion,  and,  as  toll,  demand  of  right  a  sum  certain  of  each  indi- 
vidual who  enjojs  the  accommodation  ? 

Sir  Matthew  Hale,  in  his  treatise  de  jure  maris,  o.  8,  says: 
''No  man  can  take  a  settled  or  constant  toll,  even  in  his  own 
private  land,  for  a  common  passage,  without  the  king's  license." 
All  the  books  which  we  have  been  able  to  consult,  consider  toll 
as  a  common  charge,  which  it  is  the  prerogative  of  the  govern- 
ment alone  to  impose  and  regulate. 

But  a  proprietor  may  open  a  passage  through  his  land  for  Lis 
own  accommodation,  and  he  may  permit  others  to  pass  it  under 
an  agreement  for  compensation,  which  agreement  being  founded 
on  a  valid  consideration,  to  wit,  the  injury  done  to  his  freehold, 
may  be  enforced  at  law.  He  may  improve  his  water-course  by 
dams,  locks,  or  otherwise,  and  withhold  their  use  from  all  who 
will  not  make  him  a  reasonable  compensation.  He  may  yield 
the  enjoyment  to  one  and  refuse  it  to  another.  If  he  receive 
compensation  for  such  enjoyment,  the  law  will  permit  him  to 
retain  it;  if  he  accept  a  promise  as  an  equivalent,  the  law  will 
enforce  it;  and  a  promise  may  as  well  be  implied  in  such  a 
case  as  any  other. 

Sut  as  toll,  as  a  settled,  certain,  and  defined  sum  exacted  for 
the  use  of  a  common  passage,  we  doubt  whether  it  can  be  re- 
covered. It  must  resolve  itself  into  an  agreement  of  the 
parties,  and  will  then  be  treated  like  all  other  contracts  founded 
on  a  sufiScient  consideration. 

In  the  case  under  examination,  the  charge  in  the  plaintiff's 
account  is  for  slipping  two  million  five  hundred  and  sixty-one 
thousand  feet  of  timber,  at  four  cents  per  thousand.  It  is  not 
charged  as  toll  eo  nomine,  and  whether  that  is  the  rate  which 
the  plaintiff  charged  others  for  the  like  accommodation,  does 
not  appear. 

The  defendant  has  received  the  benefit  of  the  plaintiff's 
services,  and  in  the  absence  of  proof  of  an  express  promise, 
the  law  implies  a  promise  to  pay  reasonably  therefor;  and 
that  amount,  whatever  it  may  be,  we  think  the  plaintiff  is 
legally  entitled  to  receive.  But  the  charge  for  the  use  of 
demon's  pond  is  wholly  inadmissible  from  the  facts  reported. 
That  was  naturally  of  sufficient  size  to  bear  boats  and  rafta, 
aud  the  dam  at  the  outlet  was  erected  by  the  owners  of  the 
mills  merely  to  keep  back  the  water,  until  it  was  needed  at  the 
mills. 

No  damage  or  inconvenience  waa  sustained  by  reason  of  the 
use  of  the  waters  to  float  the  logs;  and  it  does  not  even  appear 
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that  the  plaintiff's  inteetaie  was  the  owner  of  the  pond.  To 
support  this  charge,  the  plaintiff  most  show  that  his  intestate 
had  the  exdasive  right  to  the  pond  and  its  privileges.  This  he 
has  not  done,  and  consequently  can  not  recover  for  their  use. 


NON-NAVIOABLB  RiVSBS  ABE  PRIVATB  PBOPSRTT  BO  ftf  aS  the  flOil  lUUler 

them,  and  rights  of  fishexy  in  them,  are  concerned,  and  belong,  ad  medium 
filum  aqucB,  to  the  ownersof  the  land  on  each  side:  Ilomev,  liiehard»,  2  Am.  Dea 
574;  Palmer  v.  MulWjan,  Id.  270,  and  note;  Hooker  v.  Cummings^  11  Id.  249; 
fngrafiam  v.  Wilkiruon,  IG  Id.  342;  3x  jmrte  Jtnmnga^  Id.  447.  And  the 
owner  of  the  land  on  both  sides  of  snch  a  stream  is  entitled  to  the  nninter- 
nipted  nse  of  the  water  in  it  as  it  flows  throagh  his  land:  Society  v.  JUorrU 
Canal  Co.,  21  Id.  41.  Bnt  so  far  as  snch  streams  are  capable  of  pablio  ose 
for  the  passage  of  boots,  etc.,  though  above  the  ebb  and  flow  of  the  tide, 
and  therefore  not  navigable  in  the  strict  common  law  sense^  the  private 
ownership  in  them  is  subject  to  the  right  of  the  public  to  nse  them  as  high- 
ways: Palmer  v.  Mulligan,  2  Am.  Dec.  270,  and  note;  Hooker  v.  Cumming^ 
11  Id.  249;  CommonweaUh  v.  Ckapm,  16  Id.  38G.  And  it  is  held  in  Calet  v. 
Wadlmgton,  10  Id.  699,  that  where  a  river  is  capable  of  being  made  naviga- 
ble, the  owners  of  the  land  on  each  side  of  it  have  not  such  an  exclusive 
property  in  it  that  the  legislature  may  not  declare  it  a  public  highway  after 
the  obstructions  in  it  have  been  removed  and  it  has  been  made  fit  for  p-.ibHc 
use.  In  Hubbard  v.  Bell,  64  SL  121,  it  is  held,  on  the  authority  of  ff  tci*. 
wnih  V.  Smith,  that  small  streams,  not  ''floatable"  in  their  natural  state^  are 
absolutely  private. 


Gboton  t;.  Inhabitants  of  WALDOBOBOuan. 

(U  iLkzn.  aoa.] 

Bali  of  thx  Omcx  ov  Ck>N8TA]iUB  by  a  town  is  illegal 
PuBCHASSB  BBiKO  IN  Pabi  Dklicto,  CAN  NOT  KscovsB  mouey  paid  on  such  a 
sale. 

AssuMPsrr  to  recover  a  sum  of  money  paid  by  the  plaintiff  for 
the  office  of  constable,  which  had  been  put  up  at  auction  by 
the  defendants  and  bidden  off  by  him.  The  case  was  brought 
here  on  exceptions  to  a  nonsuit  in  the  common  pleas. 

Orolon^  for  the  plaintiff. 

Eeed,  for  the  defendants. 

By  Court,  Weston,  J.  It  is  made  by  law  the  duty  of  towns 
to  choose  constables;  but  they  have  no  right  to  sell  the  office. 
It  is  to  be  presumed  that  the  citizens  will  promote  such  men  to 
office,  as  are  best  qualified  to  discharge  the  duties.  If  they 
are  allowed  to  be  the  subjects  of  sale,  there  would  be  great 
danger  that  purchasers  would  reimburse  themselves  by  oppres- 
sion and  extortion;  and  that  fidelity  and  integrity  would  be 
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less  regarded  than  gain.  Indeed,  men  of  elevated  minds  and 
oorreot  principles,  could  never  be  reconciled  to  this  mode  of  ob- 
taining office.  The  counsel  for  the  defendants  at  once  concedes 
that  no  action  could  be  maintained  by  the  town  for  the  stipu- 
lated price.  But  that  has  been  paid  for  three  successive  years; 
and  this  action  is  brought  to  reclaim  the  money.  Admitting 
the  unlawfulness  of  the  sale  to  its  fullest  extent,  and  that  it  is 
directly  against  public  policy  to  sustain  it,  we  can  perceive  no 
reason  why  the  buyer  is  not  to  be  regarded  as  guilty  as  the 
seller.    He  participated  equally  in  the  unlawful  transaction. 

The  rule  of  law,  in  pari  delicto^  potior  est  condUio  defendentis,  is 
well  established.  Hcnoson  v.  Ednoock,  8  T.  B.  575;  Vandyck  ei 
al.  V.  Heunlt,  1  East,  98;  McCuUum  v.  Gourlay,  8  Johns.  147; 
and  Worcester  v.  EcUon^  11  Mass.  868,  with  many  others  which 
might  be  cited,  are  authorities  to  this  point.  There  are  certain 
oases,  where  the  parties  are  not  considered  equally  guilty,  or 
where  one  of  them  has  greater  need  of  protection,  where  pay- 
ments may  be  reclaimed;  these  cases,  either  not  falling  within 
the  rule,  or  forming  exceptions  to  it.  These  distinctions  are 
stated  by  Lord  Mansfield  in  Smith  v.  Bromley^  cited  in  2  Doug. 
696,  and  in  Browning  v.  Morris^  Cowp.  792,  in  which  he  says, 
that  if  the  money  has  been  paid  in  pursuance  of  an  act  immoral 
in  itself,  or  in  violation  of  the  general  laws  of  public  policy, 
the  party  paying  can  have  no  action  to  reclaim  it.  But  that  if 
laws  are  made  for  the  protection  of  one  set  of  men  against  an- 
other, and  money  is  demanded  and  paid,  in  violation  of  such 
laws,  it  may  be  recovered  back.  The  case  before  us  clearly  be- 
longs to  the  former,  and  not  to  the  latter  class. 

There  are  cases  of  payment  upon  compulsion,  of  money  un- 
lawfully demanded,  where  no  guilt  is  imputable  to  the  party 
paying.  He  merely  submits  to  exactions  which,  although  un- 
lawful in  their  origin,  are  enforced  by  the  forms  of  law.  As 
where  he  is  called  upon  by  the  collector  for  the  payment  of  taxes 
for  which  he  is  not  legally  liable,  and  they  are  collected  by  dis- 
tress, or  by  payment  to  avoid  distress,  the  party  paying  may 
recover  the  amount.  Of  this  character  were  the  cases  of  AmeS' 
bury  Woolen  and  Cotton  Co.  v.  Inhabitants  o/Amesbury,  17  Mass. 
461,  and  Sumner  v.  The  First  Parish  in  Dorchester,  4  Pick.  361. 
The  recovery  of  money  paid  to  another,  not  entitled  to  receive 
it,  is  sometimes  resisted  upon  the  ground  that  it  was  paid  vol- 
untarily. This  has  been  repelled  by  showing  a  moral,  if  not  a 
legal  compulsion.  Thus  in  Morgan  v.  Palmer,  2  Barn.  &  Cress. 
729,  cited  in  the  argument,  the  plaintiff,  a  publican,  applied  to 
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the  defendant,  the  mayor  of  Yarmouth,  for  a  renewal  of  hia 
license,  for  which  he  was  required  to  pay  a  fee,  not  warranted 
by  law.  This  was  held  not  to  have  been  a  voluntary  payment, 
the  plaintiff  being  under  the  necessity  of  having  his  license  re- 
newed, ia  order  to  carry  on  his  ordinary  business. 

The  plaintiff  was  under  no  necessity  of  being  constable. 
He  might  be  liable  to  a  penalty  for  not  serving  the  first  year  he 
was  chosen,  but  he  was  not  compellable  to  pay  the  purchase 
money,  which  he  might  have  successfully  resisted.  Indeed,  it 
may  be  questionable,  whether  he  would  have  been  liable  to  a 
fine  if  he  had  refused  to  serve  the  first  year;  as  his  election, 
instead  of  being  absolute,  was  in  the  nature  of  a  proposition 
from  the  town,  that  he  might  have  the  office  if  he  would  pay 
for  it  the  sum  which  Sproul  had  agreed  to  pay,  and  do  the 
business  of  the  town  without  compensation.  The  law  will,  in 
a  case  like  the  present,  lend  its  aid  to  neither  party,  neither 
being  entitled  to  special  favor. 

Nonsuit  confirmed. 


CoHTBAcr  FOB  THS  Salb  OB  Fabioko  or  Air  OfFiGB,  pertaining  to  the  ad- 
ministration  of  jturtice,  ia  void:  Outon  ▼.  Rodea^  13  Am.  Deo.  193. 

MoNXT  VoLiTNTABiLT  Paid  ON  AN  Illeoal  Contb ACT  can  not  be  recovered^ 
where  the  parties  are  in  pari  delicto:  Touro  v.  Caik<in,  9  Id.  680;  WaiU  r. 
Merrill,  16  Id.  238;  Rohy  ▼.  Wea,  17  Id.  423.  So  it  is  held  in  Dentm  v.  Eng. 
Ush,  10  Id.  638,  that  an  illegal  contract,  if  exeented,  is  binding  on  the  partiea. 
Bat  if  the  law  vidlated  by  aach  a  contract  was  intended  for  the  protection  d 
one  of  the  parties,  as  in  the  case  of  purchasers  of  lottery  tickets,  where  the 
aale  of  such  tickets  is  forbidden  by  law,  then  the  parties  are  not  deemed  in 
pari  delicto,  and  the  party  who  is  within  the  protection  of  the  law  may  re- 
cover money  paid  on  the  contract:  Oray  v.  Robert;  12  Id.  383;  and  see  the 
note  to  that  case.  In  Johnson  v.  Cooper,  24  Id.  502,  it  is  held  that  a  oontraet 
against  the  policy  of  a  pablio  statute  may  be  set  aside  in  equity  at  the  in- 
stance of  a  particeps  criminis,  not  for  the  party's  sake,  bat  for  the  paUio 
good.    See,  alao^  the  oases  cited  in  the  note  to  that  deciaiop. 


Russell  v.  Riohabdb. 

[11  Mjkxn,  871.] 

QmcEB  Mar  Adjoubn  a  Salb  on  Execxttion  to  a  different  time  and  p!aea^ 
if  it  be  done  from  good  motives,  and  to  no  one's  prejadioe. 

OwNBB  or  A  MiiJi  Ebboted  on  Anothbb's  Land  with  hjb  Ck>NaBNT,  or  a 
purchaser  on  ezeoution  against  him,  will  not  be  deemed  to  have  aban- 
doned hia  right  to  it  by  leaving  it  on  the  land  for  three  yeany  if  not 
notified  to  remove  it  by  purchasers  of  the  land. 

OwNBB  or  BUGH  ▲  MiLL  MAT  MAINTAIN  Tbovbb  foT  it  after  a  demand  and 
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Tboybb  for  a  saw-milL  The  plaintiff  purchased  the  said  mill 
in  1827,  at  a  sale  on  execution  against  one  Church  and  S.  Vance, 
i;7ho  had  erected  the  same  at  their  own  expense,  on  William 
Yance's  land,  with  his  consent.  The  defendants  were  grantees 
of  William  Vance.  The  sale  was  duly  advertised,  but  there 
beiog  no  bidders  present  at  the  day  appointed,  was  adjourned 
for  two  days,  when  the  property  was  again  offered,  and  was  bid 
off  by  one  who  was  unable  to  comply  with  the  terms.  The  sale 
was  then  adjourned  to  another  day  at  Mill-town,  about  three 
miles  from  Baring,  the  place  first  appointed,  at  which  time  the 
plaintiff  became  the  purchaser.  The  plaintiff  made  no  demand 
for  the  mill  or  attempt  to  remove  it  uotil  1830,  when  he  de- 
manded it  of  the  defendants.  The  defendants  asked  the  court 
to  instruct  the  jury:  1.  That  the  officer  had  no  right  to  adjourn 
the  sale  from  the  day  and  place  appointed.  2.  That  the  pur- 
chaser had  a  reasonable  time  to  remove  the  mill,  and  that  three 
years  was  not  a  reasonable  time.  But  the  judge  refused  to  do 
so,  and  instructed  the  jury:  1.  That  the  officer  might  adjourn 
the  sale,  if  it  were  not  done  fraudulently  or  coUusively,  or  to  the 
prejudice  of  either  of  the  parties.  2.  That,  as  the  mill  was 
placed  on  the  land  with  the  owner's  consent,  which  had  not 
been  revoked,  and  as  the  plaintiff  had  not  been  notified,  either 
by  the  defendants  or  their  grantor,  to  remove  it,  or  that  it 
could  not  renvfiin  there  longer,  the  lapse  of  time  was  no  evi- 
dence of  a  waiver  of  his  right.  Verdict  for  the  plaintiff,  which 
was  to  be  set  aside  and  a  new  trial  granted, 'if  the  instructions 
were  erroneous.  The  defendants  also  moved  in  arrest  of  judg- 
ment, on  the  ground  that  trover  would  not  lie. 

AUen  and  Boulelle,  for  the  defendants. 

Kidder,  for  the  plaintiff. 

By  Court,  Mellen,  C.  J.  This  cause  has  been  once  undei 
our  consideration:  1  Fairf.  429  [25  Am.  Dec.  254].  The  prin- 
cipal question  then  distinctly  presented  to  view  had  respect  to 
the  nature  of  the  property  which  Church  and  S.  Vance  had  in 
the  mill,  which  they  erected  at  their  expense  on  the  land,  and 
by  the  consent  of  William  Vance;  and  to  the  effect  and  operation 
of  the  deed  from  him  to  the  defendants  in  the  then  existing  cir- 
cumstances of  the  property  and  the  parties  to  the  conveyance. 
The  verdict,  which  was  in  favor  of  the  defendants,  was  then  set 
aside,  and  a  new  trial  granted,  for  the  reasons  there  stated. 
By  setting  aside  the  verdict,  the  court  indirectly,  at  least,  d^ 
cided  that  the  form  of  action  was  no  objection  to  the  plaintiff's 
right  to  recover. 
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Several  objectionB  foanded  on  the  report  of  the  judge  before 
whom  the  second  trial  was  had,  have  been  urged;  aud  one  in 
support  of  a  motion  in  arrest  of  judgment.  The  fir^t  objection 
relates  to  the  ruling  of  the  judge  as  to  the  right  of  the  officer 
who  sold  the  mill  to  the  plaintiff,  to  adjourn  the  vendue,  as  he 
did,  to  two  succeeding  days,  and  also  to  a  different  place,  in 
another  town,  distant  about  three  miles  from  the  place  origin- 
allj  appointed  as  the  place  of  sale.  Under  the  instructions 
given  by  the  judge,  the  jury  have  found  that  the  vendue  was 
not  adjourned  in  the  manner  above  stated,  fraudulently  or  col- 
lusively,  or  to  the  prejudice  of  either  party.  Upon  a  careful 
examiDation,  we  have  not  found  any  authority  expressly  given 
by  statute  to  a  sheriff  to  adjourn  the  vendue  of  personal  prop- 
erty  taken  on  execution  from,  and  belonging  to  an  individual, 
either  to  a  subsequent  day  or  to  a  different  place.  Yet  it  is 
easy  to  state  cases  where  such  sheriff  might  not  have  possible 
time  to  complete  the  sale  on  the  day  appointed,  owing  to  the 
amount  of  the  property,  and  the  multitude  of  articles,  which  ho 
had  seized.  Again,  the  day  appointed  might  be  so  stormy  that 
no  persons  could  or  would  attend  the  auction  with  a  view  of 
purchasing,  or  for  some  other  cause,  as  was  the  fact  in  the 
present  case;  or,  if  present,  persons  might  not  incline  to  bid.  In 
such  circumstances,  what  could  a  sheriff  do,  unless  he  could  ad- 
journ the  sale  ?  Must  the  creditor  lose  his  debt^  by  losing  the 
attachment,  without  any  fault  in  any  one  on  whom  he  could 
effectually  call  for 'damages?  This  would  seem  a  harsh  con- 
struction of  a  law,  made  for  the  benefit  of  creditors.  When 
an  officer,  acting  fairly,  and  anxiousl}'  consulting  the  best  in- 
terests of  the  creditor  and  the  debtor  too,  adjourns  the  sale,  so 
as  to  obtain  as  high  a  price  as  he  can,  must  a  court  of  law  pro- 
nounce this  very  act  an  official  wrong,  and  declare  the  sale  void 
in  consequence,  and  on  the  objection  of  one  who  has  no  inter- 
est whatever  in  the  question,  whether  the  articles  are  sold  at  a 
high  price  or  a  low  one  ? 

But  as  to  the  authority  of  a  sheriff  to  adjourn  his  vendue,  we 
are  not  obliged  to  depend  on  general  reasoning  as  to  expedi- 
ency and  convenience.  In  the  case  of  Warren  v.  Ldand^  9 
Mass.  265,  the  court,  then  consisting  of  Parsons,  C.J.,  and  Sewall 
and  Parker,  JJ.,  expressly  recognized  an  officer's  right  to  ad« 
journ  his  vendue  to  a  subsequent  day,  when  circumstances  re- 
quired it;  and  that  by  so  doing  he  can  continue  the  lien  upon 
the  property  created  by  the  attachment:  and  in  that  case  the 
attachment  was  lost  by  the  omission  to  adjourn,  and  a  seoond 
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attaching  creclitor  held  the  property*  It  is  not  easy  to  discover 
why  he  may  not,  for  good  reasons,  and  when  acting  with  pure 
motives,  and  for  the  benefit  of  all  concerned,  adjourn  to  a  dif- 
ferent place,  as  well  as  a  different  day.  The  nsual  verbal  or 
written  notice  of  the  adjoamment  is  just  as  effectual  in  one  case 
as  in  the  other.  The  law  does  not  require  the  goods  to  be  sold 
iu  the  town  where  they  ore  seized  on  executiou.  The  sale  is  to 
be  commenced  or  attempted  iu  the  place  stated  in  the  written 
notification  of  the  sale,  and  at  the  appointed  time.  We  are  not 
aware  that  town  lines  are  of  any  importance  iu  the  present  case. 
The  adjournment  to  Mill-towu,  according  to  the  finding  of  the 
jury,  must  have  been  with  good  motives,  and  to  the  prejudice 
of  no  one. 

The  next  objection  is,  that  the  instructions  of  tho  judge  were 
incoiTect  as  to  the  question  of  reasonable  time  allowable  to  the 
plaintiff  to  remove  the  mill.  That  must  depend  on  circum- 
btances.  It  was  on  the  land  by  permission  of  the  former  owner 
of  the  land.  The  defendants  bought  the  land,  and  made  no  ob- 
jection to  its  remaioing  there  by  giving  the  plaintiff  any  notice 
to  remove  it.  We  perceive  no  ground  for  presuming  a  waiver 
of  his  rights,  and  his  demand,  when  made,  was  of  itself  proof 
that  he  had  not  intended,  prior  to  that  time,  any  waiver  of  them. 
If  a  man  should  suffer  articles  of  furniture  to  remain  three  years 
in  his  neighbor's  possession,  without  his  paying  anything  for  the 
use  of  them,  or  any  communication  being  had  between  the  parties, 
surely  the  law  would  not  presume  that  a  waiver  of  his  rights  was 
intended,  or  that  it  would  be  the  consequence  of  his  conduct. 
We  do  not  perceive  any  sufiScient  ^ound  for  disturbing  the 
verdict  for  any  reasons  appearing  on  the  report  of  the  judge. 

A  motion  is  made  in  arrest  of  judgment,  on  the  ground  that 
an  action  of  trover  will  not  lie  for  a  saw-mill.  We  have 
already  decided  in  this  cause,  that  the  mill  in  question,  situated 
as  it  is,  is  personal  property;  and  it  being  such,  it  is  subject  to 
the  operation  of  those  principles  which  are  applicable  to  other 
personal  property.  It  is  true,  it  can  not  be  useful  to  the 
plaintiff,  as  a  mill  with  the  usual  privileges  of  such  a  building; 
but  the  materials  of  which  it  is  composed  are  of  no  small  value 
when  removed;  that  value  the  jury  have  estimated.  The  coun- 
sel for  the  defendant  seems  to  view  the  declaration  as  a  kind  of 
legal  absurdity;  but  this  would  instantly  disappear,  if  the  mill 
had  been  described  under  the  name  of  the  ''materials  of  a  cer- 
tain saw-null,"  etc.;  yet  the  legal  effect  is  just  the  same,  as  the 
declaration  now  stands,  connected  vdth  the  whole  facts  of  th» 
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case.    Without  enlarging  any  further,  we  onlj  observe  that  we 
are  all  satisfied  that  neither  of  the  motions  can  be  sustained, 
and  there  must  be 
Judgment  on  the  verdict. 

Power  or  Ofticir  to  Anjouitir  Sale. — ^An  officer  intrusted  by  law  with 
the  execution  of  process  requiring  the  sale  of  property  for  the  payment  of 
debts  of  the  owner,  is  necessarily,  and  without  the  aid  of  any  statute,  in- 
vested with  a  hirge  discretion  to  prevent  a  sacrifice  of  the  property.  Hence, 
where  such  sale  is  likely  to  produce  an  unusual  sacrifice,  owing  to  combina- 
tions  amoDg  bidders,  or  to  the  absence  of  competition,  or  other  like  cause,  he 
may  undoubtedly  adjourn  the  sale,  or  return  the  property  unsold  for  want  of 
bidders:  Freeman  on  Executions,  sec.  288;  Gwynneon  Sheriffs,  302;  Crocker 
on  Sheriffs,  sec.  488;  Sewell's  Law  of  8heri£EB,  253;  KeigWey  v.  Birch^  3 
Camp.  521;  Phelps  v.  Conover,  25  IlL  309;  Conway  y,  Nolte^  11  Mo.  74;  Per* 
kins  y.  Proud,  62  Barb  420;  Laniz  ▼.  WortMngton,  4  Pa.  St  153;  Aldrich  ▼. 
Wilcox,  10  R  L  405;  Reynolda  ▼.  Hoxm,  6  Id.  463;  JetoeU  ▼.  Guytr,  38  Vt 
209;  HaU  ▼.  Ray,  40  Id.  576.  Indeed,  it  is  his  duty  so  to  do:  United  States 
V.  Drennen,  1  Hempst.  320;  even  against  the  plaintiff's  objections,  where  it 
is  necessary  to  prevent  a  sacrifice  of  the  property:  McDonald  v.  NeiUon,  14 
Am.  Dec.  431  and  note.  And  if  he  refuses  to  adjourn  the  sale  at  the  request 
of  a  subsequent  execution  creditor,  and  the  property  is  thereby  sacrificed,  he 
will  be  liable  therefor:  Todd  v.  Hoagland,  36  N.  J.  L.  (7  Vroom)  352.  It 
was  laid  down  by  Lord  EUenborough,  in  KeiglUley  v.  Bireh,  3  Camp.  521, 
that  a  sheriff  was  not  justified  in  selling  property  on  a  Ji,  fa.  to  the  highest 
bidder  at  a  price  greatly  under  its  value,  but  should  return  it  unsold  for  want 
of  buyers,  and  "  wait  for  a  venditioni  easpona^,  the  meaning  of  which  is,  'seU 
at  the  best  price  you  can  obtain.'  '*  And  it  seems  that  an  action  on  the  case 
would  lie  against  a  sheriff  for  negligence  or  wrongful  conduct  with  respect  to 
a  sale  of  goods  under  a  Ji,  fa.,  whereby  they  were  sold  much  under  their 
value:  Sewell's  Law  of  Sheriffs,  253;  PhUUpe  v.  Bacon,  9  East,  29a 

Thb  DocTRiinfi  or  ths  Common  Law  with  leference  to  this  subject  of 
the  power  and  duty  of  a  sheriff  to  postpone  the  sale  of  property  seized  under 
hji.  fa,,  is  thus  stated  by  Mr.  Chief  Justice  Ames,  in  Reynolds  v.  Iloxrie,  6 
B.  L  463:  "  At  the  common  law,  a  sheriff  charged  with  WkJLfa,  was  obliged 
to  proceed  at  once  to  seize  and  sell  the  goods  of  the  execution  debtor,  hav- 
ing full  power  over  the  time,  place,  and  mode  of  sale,  in  order  to  enable  him 
to  obey  the  exigency  of  his  writ.  He  was  not  bound  to  sell  at  auction;  bnt^ 
on  the  conti'ary,  if  he  sold  in  this  mode,  could  not  chaige  against  the  goods 
levied,  the  expenses  of  that  mode  of  sale.  If  either  party  to  the  execution 
wanted  the  goods  sold  at  auction,  the  party  requesting  it  ^  as  bound  to  pay 
the  expenses  of  sale  out  of  his  own  pocket:  Woodgate  v.  KnatchbuU,  2  T.  B. 
148,  156,  157.  The  officer  was  not  to  consider  whether  it  would  be  of  ad- 
vantage to  the  debtor  to  delay  the  ssvle  or  not,  hia  duty  being  to  sell  immedi* 
ately;  and  if  the  court  found  him  colluding  with  the  debtor,  for  the  purpose 
of  delay,  they  would  fix  upon  him  the  whole  debt  and  costs  upon  attach* 
ment:  Id.  157.  If  he  could  not  find  purchasers  for  the  goods  levied,  or 
for  enough  of  them  to  satisfy  the  debt  and  costs,  his  duty  was  to  return  the 
fact  upon  his  process;  and  if  a  venditioni  exponas  was  issued  to  him,  he  might 
make  the  same  return  to  that;  since,  if  the  plaintiff  in  execution  was  dis- 
satisfied with  the  return,  he  might  set  up  a  purchaser  of  the  goods  himself: 
Leader  v.  Danvers,  1  Bos.  h  PuL  359, 360.    If  the  goods  wore  sold  at  auction. 
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H  wsM  his  duty,  however,  not  to  allow  them  to  be  socrifioed  for  want  of 
bidders;  and  if  a  small  sam,  in  comparison  with  their  yalne,  was  bid  for 
them,  ho  was  to  keep  them,  and  return  that  he  did  so  for  want  of  buyers, 
an<l  wait  for  a  vendUhni  expmuu^  which,  in  snch  a  case,  was  construed  to 
mean:  'Sell  for  the  best  price  you  can  obtain.'  Per  Lord  EUenborough, 
KeigkOeif  v.  DircJi,  3  Camp.  621,  523,  524." 

Thb  Samb  Prixciplb  Applies  to  Foreclosubb  Sales,  and  to  sales  by 
trustees;  Ktlleyv,  Israel,  11  Faige,  152;  CoUier  v.  Whipple,  13  Wend.  229; 
BUmom  v.  Railroad  Company,  3  Wall.  196;  Thornton  ▼.  Boyden,  31  111.  200; 
Richards  y.  Holmes,  18  How.  U.  S.  143.  In  the  latter  case,  the  question 
was  as  to  the  authority  of  a  trustee,  haying  a  power  to  sell  at  auction  after 
a  certain  public  notice,  to  adjourn  the  sale,  and  it  was  held  that  he  might 
do  so  when,  in  his  discretion,  fairly  exercised,  it  should  seem  necessary,  in 
order  to  obtain  the  fair  auction  price  for  the  property.  Mr.  Justice  Curtis, 
delivering  the  opinion,  said:  "The  courts  of  several  states  have  gone  fur- 
ther in  this  direction  than  we  find  necessary,  though  we  do  not  intend  to 
intimate  any  doubt  of  the  correctness  of  their  decisions.  They  have  held  that 
ft  public  officer  upon  whom  a  power  of  sale  is  conferred  by  law,  may  adjourn 
an  advertised  pnblio  sale  to  a  different  time  and  place,  for  the  purpose  of  ob- 
taining ft  better  price  for  the  property:  TinJatm  v.  Purdy,  5  Johns.  345; 
RusseU  v.  Richards,  11  Me.  371;  Lania  v.  Wortiimgton,  4  Pa.  St  153;  Warrem 
F.  Leland,  0  Mass.  205.  If  snch  a  power  is  implied  where  the  law,  acting  tn 
moUum,  selects  the  officer,  a  fortiori  it  may  be  presumed  to  be  granted  to  a 
trustee  selected  by  the  parties." 

AsJOUBNMENT  MAT  BB  HAD  TO  A  DiFFEBENT  Plage,  ss  wcU  ss  to  a  differ- 
ent time,  if  the  place  be  such  as  might  lawfully  have  been  appointed  for  the 
sale  in  the  first  instance:  Richards  v.  Ilolm/es,  18  How.  U.  8.  143;  Tinkom  v. 
Purdy,  5  Johns.  345;  JeweU  v.  Guyer,  38  Vt.  209.  In  the  latter  case,  certain 
hay  was  seized  on  execution,  and  a  time  and  place  for  the  sale  advertised. 
The  statute  provided  that  the  sale  should  be  had  "at  the  time  and  place  ap- 
pointed. "  The  officer,  nevertheless,  adjourned  the  sale  to  another  day  and 
to  the  place  where  the  hay  was  kept.  In  discussing  the  question  of  the 
power  to  make  this  adjournment,  Kellogg,  J.,  said:  "There  is  no  power  to 
adjourn  a  sale  of  property  taken  in  execution  conferred  on  the  officer  by  any 
express  provision  of  the  statute,  but  we  think  that  there  are  many  cases  in 
which  the  power  may  be  implied  as  a  matter  of  necessity.  It  might  require 
several  days  to  complete  a  sale,  and  no  bidders  might  be  present  at  the  ap- 
pointed time,  and  the  character  and  situation  of  the  property,  and  the  inter- 
ests of  the  parties,  might  require  that  the  sale  should  bo  postponed.  The  au- 
thority of  an  officer  to  adjourn  a  sale  in  the  exercise  of  a  sound  and  reasonable 
discretion,  has  been  so  long  and  so  universally  recognised  in  practice,  that  it 
ought  not  now  to  bo  questioned.  And  if  the  time  appointed  for  the  sale  may 
be  changed  by  the  adjournment,  there  would  seem  to  bo  no  reason  why  the 
place  of  sale  might  not  also  bo  changed,  provided  that  it  is  changed  to  a  {)lace 
which  the  officer  was  authorized  to  appoint  as  the  place  for  the  sale  in  the 
first  instance.  No  conceivable  purpoee  of  the  statute  is  affected  by  such  a 
change  in  the  place,  any  more  than  it  would  be  by  a  change  in  the  time  ap- 
pointed for  the  sale.  In  the  absence  of  evidence  to  the  contrary,  the  legal 
presumption  is,  that  the  adjournment  of  the  sale  in  this  case  was  an  open 
and  public  adjournment,  made  in  good  faith,  and  in  the  exercise  of  a  sound 
and  reasonable  discretion.  The  place  appointed  tox  the  sale  by  the  adjourn- 
ment, was  one  which  might  lawfully  have  been  appointed  for  the  sale  in  the 
eiiginal  notification  of  it,  and  we  regard  the  adjoomment  as  being  a  legal  act 
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on  the  part  of  the  ofScer,  notwithstanding  it  changed  the  pUce  aa  well  aa 
the  time  originally  appointed  for  the  sale:  Wood  v.  Doa$te^  20  Vt  612;  Drake 
V.  Moonetj,  31  Id.  617." 

Limitations  of  the  Powbb. — ^An  adjournment  of  an  ezeeation  sale  moat 
not  extend  beyond  the  return-day,  for  this,  say  the  court  in  Lofdz  y.  IVorth- 
ington^  4  Pa.  St.  153,  would  be  equivalent  to  an  indefinite  postponement 
But  in  Burd  ▼.  DcmadaU,  2  Binn.  80,  a  sale  after  the  rctnm-day  of  a  vendi- 
tif^  txponaa^  which  had  been  continued  from  a  previous  advertised  day,  was 
held  valid,  on  the  special  pjound  that  such  was  the  common  practice.  The 
officer  can  not  delegate  his  power  of  adjourning  the  sale  to  the  attorney  of 
one  of  the  parties:  Wo{fv,  Van  Metre,  27  Iowa,  348.  Nor  can  the  offioei, 
for  his  profit,  bind  himself  by  contract  not  to  sell  for  such  a  time  aa  will  pre- 
vent obedience  to  his  writ:  Perkins  v.  Proud,  62  Barb.  420,  following  Oood* 
ale  V.  Flolridge,  2  Johns.  193. 

WuKi'UJEU  New  Noticb  Nscbssart. — ^The  cases  do  not  agree  upon  the 
point  as  to  whether  or  not  it  is  necessary,  upon  the  adjournment  of  a  sale  un- 
der execution  or  other  process,  to  publish  a  new  notice  of  such  adjourned 
sale  for  the  full  statutory  time.  In  Coriell  v.  Bam,  4  G.  Greene,  455,  it  was 
held  that  a  new  notice  was  not  necessary,  but  that  a  proclamation,  made  at 
the  time  advertised  for  the  sale,  of  the  time  and  place  to  which  it  was  ad- 
journed, would  be  sufficient.  8o^  in  Bidtards  v.  Holmes,  18  How.  U.  8.  143, 
a  case  of  sale  by  a  trustee,  the  court  said:  "  A  sale  regularly  adjourned,  so  aa 
to  give  notice  to  all  persons  present  of  the  time  and  place  to  which  it  is  ad- 
journed, is,  when  made,  in  effect,  the  sale  of  which  previous  public  notice 
was  given."  In  Coxe  v.  Hoisted,  2  N.  J.  Eq.  (1  Green  Ch.)  311,  and  AUen  v. 
Cole,  9  Id.  (1  Stock.)  286,  also,  publication  of  notice  of  the  adjourned  sale  for 
the  statutory  time  was  declared  unnecessary,  proclamation  made  on  the  day 
originally  appointed  being  deemed  sufficient.  In  the  two  cases  last  cited, 
however,  the  decision  seems  to  have  been  baaed  upon  the  fact  that  the  stat- 
ute authorized  adjournments  for  a  less  time  than  that  required  to  make  duo 
publication  of  such  a  sale,  and  that  therefore  it  would  be  absurd  to  say  that 
an  adjourned  sale  would  not  be  valid  unless  a  new  notice  were  published  for 
the  full  statutory  period.  A  sale  after  the  return-day  of  a  vendiHoni  erponas, 
continued  by  adjournment  from  the  day  previously  advertised,  was  held  valid, 
as  we  have  seen,  in  Burd  v.  Dansdale,  2  Binn.  80,  on  the  ground  that  such  was 
the  "  common  practice."  In  Luther  v.  MeMiehael,  6  Humph.  298^  a  sale  nn* 
dor  an  alias  venditioni  exponas,  without  a  new  notice,  under  an  advertisement 
made  while  the  officer  had  the  original  venditioni  exponas  in  hia  hands,  waa 
upheld.    But  that  was  not  a  case  of  an  adjournment  of  the  sale. 

In  a  number  of  cases,  however,  it  has  been  directly  decided  to  be  necessary 
to  give  as  full  notice  of  an  adjourned  sale  as  of  a  sale  on  the  day  originally 
appointed.  Thus,  in  Thornton  v.  Boyden,  31  HL  200^  the  court  say,  after 
commenting  on  tho  principal  case:  "We  recognise  the  right  and  duty  of  a 
trustee,  as  well  as  a  sheriff  or  other  officer  or  commissioner,  to  adjourn  a  sale^ 
whenever,  from  any  cause,  a  reasonably  advantageous  price  can  not  be  had, 
and  when  it  is  necessary  to  prevent  a  great  sacrifice  of  the  property;  but  we 
also  hold  that  he  must  give  the  same  notice  as  waa  originally  required."  To 
the  same  effect  are:  Monlfjomery  v.  Barrow^  19  La.  An.  169;  Enloe  v.  Miles, 
12  Smed.  ft  M.  (Miss.)  147;  and  Pattenv.  SltemrC,  26  Ind.  395.  In  the  lat- 
ter case  the  court,  after  quoting  the  language  given  above  from  Bussell  v. 
Biehards,  18  How.  U.  S.  143,  on  this  point,  say:  "This  propodtion  will  not 
bear  close  examination.  If  every  bidder  whose  attendanoe  waa  aeonred  by 
the  original  notice  waa  also  present  at  the  adjooxned  aala.  it  woold  be  sob* 
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stftQtially  trne.  In  eSect,  though  not  in  fact,  the  sale  would  then  have  been 
that  which  was  advertiaed."  It  must  be  oonfened  that  this  reasoning  is  not 
very  cogent.  It  is  certainly  not  neoeesary  that  the  same  bidders  shoald  be 
present  during  the  whole  time  of  the  sale,  whether  it  is  finished  in  one  day 
or  continued  to  another,  in  order  to  preserve  the  legal  identity  of  the  sale, 
so  as  to  satisfy  the  requirements  of  the  notice.  So  far  as  the  bidders  who 
were  present  on  the  day  first  appointed  are  concerned,  a  new  notice  by  publi- 
cation is  wholly  unnecessary,  for  by  the  proclamation  of  the  adjournment 
they  have  actual  notice.  The  real  reason  for  requiring  a  new  notice  is,  that 
the  attendance  of  other  bidders  than  those  who  were  present  on  the  day 
originally  appointed,  may  be  secured.  This,  it  seems  to  us,  is  a  legitimate 
ground  for  holding  that  new  and  full  notice  should  be  given  of  the  adjourned 
sale  in  every  case  in  which  the  statute  does  not  expressly  authorise  an  ad- 
journment for  a  less  time  than  that  required  for  the  publication  of  notice^ 
unless  the  sale  is  actually  continued  from  day  to  day,  not  from  any  want  of 
competition,  but  because  there  is  not  time  to  complete  it  in  a  single  day. 
Where  a  sale  is  adjoumAd  on  the  ground  that  there  are  no  bidders  preeent, 
or  because  those  who  are  present  have  entered  into  a  combination  to  compel 
the  sacrifice  of  the  property,  there  is  a  manifest  absurdity  in  giving  notice  of 
the  adjournment  by  a  mere  proclamation,  which  there  is  no  one  present  to 
hear,  or  which  is  heard  only  by  those  who  are  interested  in  keeping  the  sale 
as  secret  as  possible. 

Where  the  purchaser  fails  to  comply  with  the  terms  of  sale,  it  is  held, 
in  Oivan  v.  Doe,  5  Blackf.  260,  that  a  resale,  at  a  future  time,  without  an 
adjourmnent,  is  bad.  And  a  readvertisement  is  declared  to  be  necessary  in 
such  a  caaeiaWUUamt  v.  Barlow,  49  Ga.  530.  But  where  the  resale  is  made 
within  legal  hours,  on  the  same  day,  it  is  within  the  terms  of  the  original 
notice,  and  is  valid:  Humj^irey  v.  MeOiU,  50  Id.  649. 

Building  Erected  on  Another's  Land  with  his  Consent  belongs  to  the 
person  who  erected  it,  and  does  not  pass  to  a  purohaser  of  the  land:  Harris  v. 
OilUmJiam,  23  Am.  Dec.  700;  Osgood  v.  Howard,  20  Id.  322.  The  principal 
case  is  relied  on  as  authority  for  this  position  in  Sparks  v.  Hess,  15  Cal.  197; 
JeweU  V.  Pahndge,  12  Me.  252;  TapUy  v.  Smith,  18  Id.  15;  PuUen  v.  Bdl, 
40  Id.  314;  Giles  v.  Simonds,  15  Gray,  443;  Howard  v.  Fessenden,  14  Allen, 
128;  Hinckley  v.  BaaOer,  13  Id.  139;  First  Parish  in  Sudbury  v.  Jones,  8  Gush. 
100.  To  the  same  effect  are  Fuller  v.  Tabor,  39  Me.  519;  Adams  v,  Ooddard, 
48  Id.  212;  Humphreys  v.  Neumian,  51  Id.  40.  But  in  First  Parisfi,  in  Sud- 
bury v.  Jones,  8  Gush.  100,  it  is  held  that  the  rule  of  Bussell  v.  Bicluxrds  does 
not  apply  where  a  building  is  erected  on  another's  land  under  a  belief  of  right. 
So  in  Poor  v.  Oakman,  104  Mass.  318,  the  rule  is  held  not  to  apply  where  a 
building  is  voluntarily  erected  on  another's  land  without  any  contract,  or 
under  a  contract  to  purohase  the  land,  and  the  principal  case,  and  others  in 
Maine,  are  referred  to  as  going  further  on  this  point  than  the  Massachusetts 
dedsions. 

Trover  Lies  for  a  BuiLDiNa  Erected  on  Another's  Land  with  his  con- 
sent, where  the  owner  of  the  land,  or  a  purchaser  from  him,  refuses  to  permit 
its  removal:  Osgood  v.  Howard,  20  Am.  Dec.  322.  So  held,  also,  in  Hil- 
borne  v.  Brown,  12  Me.  162;  Jewett  v.  Patridge,  Id.  243,  and  Hinckley  v. 
Baxter,  13  Allen,  139,  all  citing  the  principal  case.  But  in  Peirce  v.  Goddard, 
22  Pick.  562,  it  was  held  that  where  a  mortgagor  of  a  house  and  lot  removed 
the  house,  and  used  the  materials  in  erecting  a  house  on  another  lot  belong- 
ing to  htm,  which  he  afterwards  conveyed  for  value  to  a  third  person,  such 
hmise  was  a  part  of  the  freehold,  and  the  mortgagee  could  not  maintain  tro- 
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ver  for  it  or  for  the  materiaUi  bo  used  in  oonstracting  it,  and  the  princitial  case 
was  distingnifihed  as  being  decided  on  the  ground  that  the  mill  iu  qucstioii 
never  became  a  part  of  the  realty.  See,  farther,  on  this  point,  the  uoto  to 
the  former  decision  of  the  sapreme  ooiirt»  in  BuaaeU  ▼.  JHchards,  as  reported 
in  25  Am.  I>eo.  254. 


Baeeb  V.  Page. 

[lllCAZ]m,881.] 

PcTBCBABER  VBOM  A  TRESPASSER  WHO  HAS  CuT  Loos  on  another's  land,  with* 
oat  license,  having  notice  of  that  fact,  and  expressly  assaming  the  risk, 
can  not  resirt  an  action  for  the  price,  on  the  groond  that  there  was  no 
consideration,  or  that  the  consideration  was  nnlawfal. 

Assumpsit  on  an  account  for  certain  logs  and  the  expense  of 
running  them.  The  logs  were  cut  by  the  plaintiff,  without 
license,  on  the  land  of  one  Baring  and  others,  of  which  the  de- 
fendants were  informed  when  tbej  purchased  them  of  the 
plaintiff,  and  they  expressly  assumed  the  risk.  The  agent  of 
Baring  and  others  had  notified  the  defendants  that  they  would 
he  held  liable.  The  grounds  of  defense  are  stated  in  the  opin- 
ion. The  court  instructed  the  jury  that  those  grounds  were  not 
tenable.  Verdict  for  the  plaintiff,  which  was  to  be  set  aside  if 
the  instructions  were  erroneous. 

WeUs,  for  the  defendants,  cited  NeUon  y.  Buri^  15  Mass.  204; 
Ibwne  V.  CoOins,  14  Id.  500;  1  Chit.  PL  152,  154;  mnvard  v. 
Witham,  2  Greenl.  390;  Fowler  v.  Shearer^  1  Mass.  14;  Gates  v. 
FinsZoio,  1  Id.  66;  5  Johns.  272;  Bliss  v.  Negus,  8  Mass.  47; 
Tiucker  v.  Smithy  4  Oreenl.  415;  Boynton  v.  Hubbard,  7  Mass. 
112;  Springfield  Bank  v.  Myrick,  14  Id.  822;  Ayer  y.  Huichin* 
S(m,  4  Mass.  370;  Coolidge  v.  Blake,  15  Id.  429;  Russell  v.  De^ 
grand,  15  Id.  35. 

Tenney,  for  the  plaintiff. 

By  Court,  Weston,  J.  Two  grounds  of  defense  are  urged  in 
this  action.  That  there  was  no  consideration  for  the  promise 
declared  on;  or,  if  any,  that  it  was  unlawful. 

The  plaintiffs  have  received  the  logs  they  purchased,  and 
have  converted  them  to  their  own  use.  They  have  enjoyed 
what  they  expected,  which  they  regarded  as  valuable.  With  a 
full  knowledge  of  all  the  facts,  they  assumed  the  chances  at- 
tendii*g  the  sale;  and  if  they  are  likely  to  have  an  unfavorable 
issue,  uol Ling  bus  buppened  which  might  not  have  been  fore< 
seen      It  is  said  the  consideration  has  failed;  that  the  Barings 
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were  the  owners  of  the  logs;  and  that  the  plaintiff  had  no  valu- 
able interest  whatever  in  them.  The  Barings  were  the  original 
owners  of  the  timber  while  standing,  and  it  was  proved  that 
they  have  notified  the  defendants,  that  they  claim  of  them  the 
full  value  of  the  logs.  From  the  authorities  cited  for  the  de- 
fendants, it  appears  that  this  claim  may  be  enforced.  If  they 
are  also  holden  to  pay  the  plaintiff,  they  may  be  twice  charged 
for  the  same  property.  If  they  are  brought  into  this  difficulty, 
and  the  bargain  has  tomed  out  to  be  altogether  an  improvident 
one,  they  made  it  with  their  eyes  open;  without  fraud  or  im- 
position, on  the  part  of  the  plaintiff.  He  did  not  profess  to  be 
the  undisputed  owner  of  the  logs;  he  apprised  the  defendants 
of  the  right  of  the  Barings,  and  sold  expressly  subject  to  their 
claim.  The  favorable  chances  they  took  at  the  time  were,  first, 
that  the  Barings  might  never  look  up  their  claim;  secondly, 
that  they  might  call  upon  the  plaintiff,  he  being  the  wrong-doer, 
charging  him  either  as  a  trespasser,  or  as  the  receiver  of  money 
to  their  use,  upon  the  sale  of  the  logs  to  the  defendants,  which 
they  might  affirm  and  ratify;  or  thirdly,  if  resort  was  had  to 
the  defendants,  the  Barings  might  be  satisfied  with  the  value 
of  the  timber  while  standing,  which  would  indemnify  them  for 
the  injury  they  had  sustained.  We  entertain  no  doubt,  that 
these  chances  constituted  a  sufficient  consideration,  if  lawful, 
to  support  the  promise. 

The  law  will  not  enforce  n  contract  founded  upon  an  illegal 
consideration.  This  principle  is  well  settled.  The  authorities 
to  this  point,  cited  for  tbe  defendants,  present  a  variety  of 
cases  in  which  the  rule  has  been  applied.  The  wrong  here 
consisted  in  the  trespass  committed  upon  the  land  of  another, 
in  which  the  defendants  had  no  agency  or  participation.  The 
transfer  of  the  timber  from  hand  to  hand,  had  no  tendency  to 
increase  the  injury.  Every  sale  enlarged  the  remedy  of  the 
Barings.  It  increased  their  chance  of  eventual  indemnity,  by 
adding  to  the  number  of  the  persons  liable  to  them.  A  sale 
tending  to  defraud  or  injure  third  persons  is  unlawful;  but  the 
sale  in  question  is  clearly  not  of  that  character.  The  law  does 
not  avoid  every  contract  connected  vnth  an  unlawful  transac- 
tion. Courts  have  gone  great  lengths  in  sustaining  collateral 
contracts,  which  have  been  occasioned  by  violations  of  law. 
Thus  in  Fcdkney  v.  Beynatu,  4  Burr.  2069,  losses  having  been 
ineorred  by  two  persons,  who  were  jointly  concerned  in  certain 
oontiacts  prohibited  by  law,  and  the  whole  having  been  paid 
bgr  one  of  them,  a  bond  given  to  secure  tbe  proportion  of  the 
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other  was  enforoed.  In  Farmer  t.  BusseU^  1  Bob.  &  Pul.  296, 
it  was  held,  that  if  A.  receives  money  of  B.  to  the  use  of  0.,  it 
may  be  recovered  by  O.  in  an  action  for  money  had  and  re- 
ceived, though  the  consideration  on  which  B.  paid  it,  be  illegaL 
In  Armstrong  v.  Toler^  11  Wheat.  258,  Uarshall,  0.  J.,  says: 
*'  To  connect  distinct  and  independent  transactions  with  each 
other,  and  to  infuse  into  one,  which  was  perfectly  fair  and 
legal  in  itself,  the  contaminating  matter  which  infected  the 
other,  would  introduce  extensive  mischief  into  the  ordinary 
affairs  and  transactions  of  life,  not  compensated  by  any  one 
accompanying  advantage." 
Judgment  on  the  verdict. 


SuBOBDiHATS  ASP  DxBiVATiVB  Ck>imAon  we  not  neoemrily  reodand 
invalid  by  the  fact  that  the  principal  ooutract  is  made  void  for  the  pqrpoae 
of  obviating  a  poblio  miachief :  Rogers  v.  WaUer^  9  Am.  ]>eo.  708. 


Wtman  V.  Winslow, 

[llKAm,aQ8.] 
Whxbb  ho  Plaob  or  Patkbnt  is  Spbcitui)  in  a  note  payable  in  speoiflo 
articles,  parol  evidence  is  admissible  to  show  the  place  sgreed  on. 

To  COMHTITUTS  A  TsifDEB  WHKBB    A    NOTB  IS    PaTABLB  IN    LUMBSB,  at  a 

particolar  time  and  place,  and  the  promisee  does  not  attend  to  roosive 
it,  the  promisor  most  show,  in  order  to  bar  an  action  on  the  ncte^  that 
the  particular  lumber  was  designated  and  set  apart»  so  as  to  pass  the 
property,  and  not  merely  that  he  had  more  than  enough  there  to  pay 
the  note,  and  was  ready  to  deliver  the  quantity  promised. 

AssuMPgrr  on  a  note,  dated  December  17,  1831,  payable  in 
lumber,  "  delivered  at  Bangor,  in  the  month  of  June  next,*' 
with  an  additional  count  for  money  had  and  received.  Plea, 
the  general  issue,  with  a  statement  of  certain  facts  as  a  defense. 
Parol  evidence  was  admitted,  against  the  plaintifTs  objection, 
that  it  was  agreed,  when  the  note  was  given,  that  it  was  to  be 
paid  at  a  certain  mill  in  Bangor.  The  defendant  proved,  that 
during  the  whole  month  of  June,  and  until  November  follow- 
ing, he  had  in  the  hands  of  his  agents,  at  the  place  appointed, 
more  than  enough  lumber  to  pay  the  note,  and  that  his  said 
agents  were  during  all  that  time  ready  and  willing,  by  his 
orders,  to  survey  off  and  deliver  to  the  plaintiff,  at  his  request, 
enough  to  pay  the  note,  but  that  the  same  was  not  presented 
at  said  place,  or  elsewhere,  during  the  month  of  June.  Pay* 
ment  in  money  was  demanded  in  August,  and  refused.    It  did 
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not  appear  that  any  lumber  was  ever  set  apart  to  pay  the  note. 
The  jury  were  instructed,  in  substance,  tiiat  if  they  believed 
these  iaots,  the  defeose  was  sufficient  Yerdiot  for  tiie  defend- 
ant, and  the  plaintiff  brought  the  case  here  on  exceptions  to 
the  instructions  and  ruliugs  of  the  court. 

Kenl^  for  the  plaintiff. 
Moody ^  for  the  defendant. 

By  Court,  Mbllxn,  C.  J.  The  principal  question  in  this 
cause  is,  whether  the  facts  relied  on  by  the  defendant  operated 
as  a  tender  and  are  a  bar  to  the  action.  We  would  observe  in 
the  first  place,  that  we  see  no  error  in  the  ruling  of  the  judge 
as  to  the  admission  of  parol  evidence  to  show  the  place  of  de- 
livery of  the  lumber,  as  none  is  expressed  in  the  note.  Both 
parties  are  interested  in  the  designation  of  a  place,  and  there 
is  the  same  reason  for  proving  it  by  parol,  in  case  of  an  agree- 
ment of  the  parties,  as  when  it  is  appointed  by  the  promisee. 
Indeed,  the  objection  seems  to  have  been  waived.  On  this 
point,  we  only  refer  to  the  case  of  BixbyY.  WhUney,^  cited  in  the 
argument.  The  main  question,  before  stated,  is  of  much  more 
importance,  and  requires  more  attention  to  principles  and  au- 
thorities, not  only  for  the  purpose  of  a  correct  determination  of 
this  cause,  but  to  settle  the  law  upon  the  subject,  and  thus  pro- 
duce uniformity  of  decision  and  practice  in  our  courts.  The  de- 
fense is  placed  on  two  facts:  1.  That  at  the  time  the  note  became 
due,  the  defendant  had,  at  the  place  agreed  upon,  a  large  quantity 
of  lumber,  and  that  before  and  after  the  note  was  given,  he  in- 
formed the  plaintiff  that  such  would  be  the  fact.  The  plaintiff 
did  not  attend  at  the  time  and  place  agreed  on  for  payment. 
The  general  principle  is,  that  he  who  would  avail  himself  of  the 
benefit  of  a  tender,  must  do  all  in  his  power,  and  he  will  then 
be  excused:  Lancashire  v.  KiUingworlhf  1  Ld.  Baym.  687;  Chip- 
man  on  Spec.  Con.  211.  It  is  contended  by  the  counsel 
for  the  plaintiff,  that,  as  he  did  not  attend  on  the  day  the  note 
became  due,  it  was  his  duty  to  do  all  in  his  power  towards  pay- 
ing it;  that  is,  that  he  should  have  caused  a  sufficient  quantity 
of  the  lumber,  then  at  the  place,  to  be  set  apart  and  surveyed 
to  and  for  the  use  of  the  plaintiff,  and  so  separated  from  the 
residue  of  the  lumber  and  distinguished,  as  that  it  might  be 
taken  by  the  plaintiff,  without  any  danger  of  mistake;  or,  in 
other  words,  he  should  have  done  all  those  acts  which  would 
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have  vested  in  the  plaintiff  the  property  of  the  portion  so  set 
apart  and  appropriated.  It  is  not  denied  that  there  is  an  essen- 
tial difference  between  a  tender  of  money  and  of  cumbersome 
specific  articles  of  property. 

In  Carley  v.  Vance^  17  Mass.  389,  it  was  decided,  that  where  a 
note  for  money  was  made  payable  at  the  counting-room  of  E.  L., 
the  placing  of  funds  in  his  hands  for  the  purpose  of  paying  the 
note,  with  authority  given  to  E.  L.  by  the  promisor  to  pay  the 
note  when  due,  from  those  funds;  and  the  readiness  of  E.  L.  to 
make  payment  if  the  promisee  had  attended  to  receive  pay- 
ment, if  well  pleaded,  constituted  a  good  tender,  such  readi- 
ness to  pay  continuing.  And  in  the  case  of  Bobbins  in  error  v. 
Luce^  4  Mass.  474,  the  defendant,  by  his  note,  promised  to  de- 
liver at  his  house  twenty-seven  ash  barrels,  on  the  twentieth  of 
September,  1804.  The  defendant  pleaded  that  he  was  ready  at 
his  house,  at  the  time  the  note  became  due,  to  deliver  the  bar- 
rels; and,  though  there  was  no  averment  that  the  plaintiff  was 
not  there,  the  plea  was  adjudged  good.  In  this  case  it  does  not 
appear  that  any  particular  barrels  had  been  set  apart  for  the 
plaintiff  and  separated  from  others;  nor  is  any  such  requisite 
alluded  to.  Nor  is  it  mentioned  as  requisite  in  the  above  cited 
case  of  Lancashire  v.  KiUinguxyrih,  In  the  case  of  UcConneH  v. 
EaUy  Brayt.  223,  the  court  says,  when  speaking  of  the  tender 
of  the  wagon  which  the  defendant  promised  to  deliver  to  the 
plaintiff:  ''  Proving  that  he  was  able  to  perform,  would  be  no 
evidence  of  his  intention  to  fulfill  on  that  day;  he  must  make 
such  designation  of  the  article  on  the  day  and  at  the  place  of 
payment  as  will  transfer  the  property  to  the  promisee  and  ena- 
ble him  to  pursue  the  property  itself.'' 

The  case  of  Newton  v.  Oalbraith,  5  Johns.  119,  is  similar  in 
principle.  Galbraith  sued  Newton  on  notes  payable  in  prod- 
uce at  Newton's  house.  On  trial,  the  defendant  proved  that 
on  the  day  the  note  became  due  he  had  hay  in  his  barn  and 
was  then  ready  to  pay  in  hay;  but  no  particular  quantity  was 
proved.  The  court  said  the  tender  proved  was  insufficient,  but 
they  relied  upon  the  uncertainty  as  to  quantity.  The  case  of 
Bams  V.  Chrdham,  4  Cow.  452,  is  more  direct  and  explicit.  De- 
fendant gave  his  note  for  one  hundred  and  twenty-seven  dollars, 
payable  in  lumber.  The  defendant  offered  to  prove  that  when 
the  note  became  due  he  had  at  his  mill  in  Italy,  where  both 
parties  lived,  a  sufficient  quantity  of  lumber  of  the  quality  de- 
scribed, in  bulk,  and  not  sorted  or  separated  from  other  lumber 
at  the  mill.    The  decision  was  against  the  defendant  on  two 
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grounds:  1.  Because  no  place  of  delivery  being  expressed  in 
the  note,  it  was  the  duty  of  the  defendant  to  seek  the  plaintiff 
and  request  him  to  appoint  some  proper  place  for  the  delivery 
of  the  lumber;  2.  And  because  he  never  separated  the  property 
he  intended  to  tender  in  payment  of  the  note.  Savage,  C.  J., 
says:  "Suppose  a  fire  had  happened  and  consumed  all  the 
lumber  at  the  mill  the  night  after  the  tender,  must  the  payee 
have  lost  it  to  the  extent  of  his  demand;  how  could  he  know 
what  part  to  preserve,  had  he  been  at  the  fire?"  In  Smith 
v«  Loomia,  7  Conn.  110^  a  similar  decision  was  had.  The 
original  action  was  founded  on  a  note  given  by  Loomis,  by 
which  he  promised  the  plaintiff  to  pay  and  deliver  ^  him  fifty- 
one  dollars'  worth  of  good  merchantable  bricks  at  five  dollars 
per  thousand.  The  defendant  pleaded  that  he  had  ready  to  be 
delivered  at  his  brick-yard  (which  was  the  place  of  delivery), 
fifty-one  dollars'  worth  of  good  merchantable  bricks  in  payment 
of  the  note,  but  that  the  plaintiff  did  not  appear  to  receive 
them.  Peters,  J.,  in  delivering  the  opinion  of  the  court,  says: 
''  He,"  the  defendant,  "  could  have  designated  the  bricks  in- 
tended for  the  plaintiff,  and  set  them  apart,  and  thus  have  paid 
the  debt,  by  vesting  the  property  in  the  plaintiff;  until  this  was 
done  the  note  remained  unpaid,  and  the  defendant  liable  to  be 
sued.  The  presence  of  the  creditor  was  not  necessary  to  enable 
the  debtor  to  fulfill  his  contract."  The  court  reversed  the  judg- 
ment of  the  court  below,  which,  as  Mr.  Justice  Peters  observes, 
was  governed  by  the  decision  in  the  case  of  Bobbins  v.  Luce,  before 
mentioned.  It  appears  also  that  the  case  of  Eix  v.  Strong,  1  Boot, 
55;  Nichols  et  al.  v.  Whiiing,  1  Id.  4.43;  and  OaUup  v.  CoU,  decided 
at  Norwich,  in  1808,  were  all  decided  upon  the  same  principle. 
In  this  last  case  the  promise  was  to  pay  twenty  pounds  in  rum. 
The  defendant  tendered  forty-eight  gallons  in  a  hogshead  con- 
taining seventy  gallons.  The  court  said  the  rum  must  be  set  apart 
and  designated,  so  that  he,  whose  property  it  becomes  by  the  ten- 
der, may  bring  trover  for  it.  It  appearing  to  be  a  settled  prin- 
ciple of  law,  that  the  effect  of  a  legal  tender,  and  refusal  of 
specific  articles,  or  of  those  facts,  in  the  absence  of  the  creditor, 
which  amount  to  a  tender,  is  to  discharge  and  satisfy  the  debt, 
by  vesting  the  property  tendered  in  the  creditor,  the  reason  of 
the  thing  requires  that  there  should  be  such  a  separation  or 
designation  of  the  property,  as  that  the  creditor  may  know  his 
property,  and  distinguish  it,  and  be  able  to  assert  successfully 
his  right  of  property  against  any  one  who  may  invade  it:  2 
JEent  Com.  400. 
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The  foregoing  examination  of  the  leading  authorities,  respect- 
ing the  question  submitted,  has  led  us  to  the  conclusion,  that 
the  defendant  did  not  make  a  legal  tender  of  the  lumber  which 
he  promised  to  deliver;  that  he  designated  no  property  in  par- 
ticular which  could  vest  in  thd  plaintiff;  and  that  notwith- 
standing everything  which  he  did,  and  which  has  been  relied 
on  as  a  tender,  it  is  evident  that  the  plaintiff  could  not  have 
taken  and  appropriated  any  portion  of  the  lumber  at  the  place 
agreed  upon,  without  being  chargeable  as  a  trespasser.  This 
decision  renders  it  useless  to  examine  the  objection  to  the  in- 
struction of  the  court,  in  relation  to  the  right  of  recovery  on 
the  money  count.  According  to  the  agreement  of  the  parties, 
the  verdict  must  be  set  aside;  the  defendant  must  be  called, 
and  have  judgment  against  him  on  the  default. 


Tendkb  of  SPBomo  Articlss,  Tdcb  and  Plagb  of. — ^This  subject  is  con- 
tidered  at  length  in  the  note  to  Bates  y.  Bates,  12  Am.  Dec  572.  The  tender 
must  be  made  in  a  reasonable  time,  if  the  time  and  place  are  not  fixed  in  the 
contract:  Roberts  v.  BeaUy,  21  Id.  410.  A  plea  of  tender  shonld  show  that  it 
was  made  at  the  uttermost  convenient  hour  of  the  day:  Jouett  v.  Wagnon,  6 
Id.  602;  Aldrieh  v,  Albee,  10  Id.  45.  A  tender  after  sunset  is  good  if  the 
debtor  was  present  at  the  place  appointed  and  prepared  to  make  delivery  at 
a  seasonable  hour  before  simset,  and  the  creditor  did  not  attend  to  receive  the 
property:  Avery  v.  Stewart^  7  Id.  240.  In  Sheldon  v.  Skinner,  21  Id.  161,  it 
is  said  that  the  time  and  place  of  tender  must  be  determined  from  the  nature 
of  the  contract.  If  no  place  of  delivery  is  specified  in  the  contract,  and  the 
articles  are  portable,  they  must  be  tendered  at  the  obligee's  residence: 
La  Farge  v.  Riekert,  21  Id.  209;  Roberts  v.  Beatty,  Id.  410;  or  to  the  obligee 
in  person:  Bates  v.  Bates,  12  Id.  572.  But  if  the  articles  are  cumbersome,  and 
no  place  of  delivery  is  fixed  by  the  contract,  the  obligor  must  seek  the  obli- 
gee and  ask  him  to  appoint  a  place,  and  must  make  the  delivery  or  tender  at 
the  place  so  appointed,  if  it  be  a  reasonable  one:  Bams  v.  Oraluun,  15  Id. 
394;  Sheldon  Y,  Skinner,  21  Id.  161;  La  Farge  v.  Rickert,  Id.  209;  Roberts  v. 
Beatty,  Id.  410.  There  can  be  no  tender  after  a  breach  of  the  contract,  and 
the  debtor  must  then  pay  in  money:  Roberts  v.  Beatiy,  Id.  410,  and  note. 

What  CoxanTUTES  a  Sufficient  Tendeb. — ^There  must  be  an  actual 
tender  to  satisfy  a  contract  to  pay  in  articles;  and  a  plea  that  the  debtor  at- 
tended at  the  place,  and  was  ready  to  deliver  the  property,  is  not  good:  Bar- 
ney  v.  Bliss,  12  Am.  Dec.  696,  and  note.  And  a  plea  of  a  tender  at  the  time 
and  place  appointed  is  good  without  an  averment  of  continued  readiness: 
MitcJieU  y,  Merrill,  18  Id.  128.  The  articles  must  be  separated  from  others  ot 
a  like  kind,  and  specifically  pointed  out:  Bates  v.  Bates,  12  Id.  572;  Barney 
T.  Bliss,  Id.  700,  note;  Bams  v.  Graham,  15  Id.  394. 

Effect  of  the  Tender. — ^A  tender  at  the  time  and  place  appointed, 
though  refused,  vests  the  property  in  the  obligee  and  discharges  the  contract, 
and  thereafter  the  obligor  is  a  mere  bailee  of  the  goods:  Barney  v.  Bliss,  12 
696,  and  note;  Mitdiell  v.  MerriU,  18  Id.  128;  Sheldon  v.  Skinner,  21  Id.  161. 
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Whxbb  the  Owker  of  Goods  Delivebs  them  to  Another  vor  Sale  or 
exchange  under  a  written  contract,  by  which  the  latter  is  to  be  charged 
with  them,  and  credited  with  payments  made  from  time  to  tmie,  and  is 
to  sell  in  his  own  name,  but  the  property  in  the  goods  and  their  proceeds 
is  to  remain  in  the  owner  and  subject  to  his  order,  the  transaction  is  not 
a  sale  so  as  to  subject  the  goods,  or  their  proceeds,  to  attachment  by 
creditors  of  the  party  so  receiving  them,  but  the  latter  is  merely  a  factor. 

Where  One  Receiviko  Goods  has  an  Ofhon  to  return  the  identical 
goods,  or  others  equiTalent,  he  is  a  purchaser  and  not  a  bailee. 

This  Rule  does  not  Apply  to  Factors  and  agents,  who  act  throughout 
for  their  principals. 

MORTGAQE  BT  A  FACTOR  TO  HIS    PRINCIPAL    FOR    MORB    THAN  IS  DUB  foF 

goods  appropriated  by  the  former,  where  he  is  insolvent  and  his  employ- 
ment still  continues,  is  not  necessarily  fraudulent  as  to  his  creditors. 

AoREEHENT  that  the  MoRTQAOOR  SHALL  REMAIN  IN  POSSESSION  in    BUch 

a  case,  and  work  the  land  as  agent  for  the  mortgagee,  for  a  fair  prioe,  to 
be  deducted  from  the  debt,  the  produce  of  the  farm  to  be  the  mortgagee's 
property,  does  not  render  the  transaction  fraudulent,  so  as  to  subject  the 
produce  to  attachment  by  the  factor's  creditors. 

Bbflbyin  for  certain  hay,  hogs,  etc.  Plea,  property  in  one 
Biiggs,  upon  a  writ  against  whom  they  were  attached  by  the 
defendant.  It  appeared  on  the  trial  that  some  of  the  property 
attached  was  the  proceeds  of  saleef  by  Briggs  of  certain  goods 
which  were  in  his  possession,  as  the  plaintiff  claimed,  as  factor 
to  the  plaintiff,  under  a  written  agreement,  dated  November  28» 
1828,  between  the  said  Briggs  and  the  firm  of  Blood  &  Wells^ 
of  which  the  plaintiff  was  formerly  a  member.  By  said  agree- 
ment it  was  provided  that  Blood  &  Wells  should  furnish  to 
Briggs,  from  time  to  time,  goods  for  sale  in  Blakesburg,  which  the 
said  Briggs  was  to  sell  for  cash,  lumber,  or  produce  on  delivery, 
and  "  in  no  other  way,  or  hold  them,  or  the  proceeds  realized 
from  them,"  etc.,  "  as  the  property  of  said  Blood  &  Wells,  and 
subject  to  their  order."  The  goods  were  to  be  charged  to 
Briggs  on  the  firm's  books  as  they  were  furnished,  and  he  was 
to  be  credited  with  payments  made  from  time  to  time.  The 
business  was  to  be  done  in  Briggs'  name.  The  firm  of  Blood 
&  Wells  was  dissolved  in  1830,  and  Wells'  interest  assigned  to 
the  plaintiff.  Briggs  was  examined  as  a  witness,  aod  the  ma- 
terial portions  of  his  testimony  are  8u£Sciently  stated  in  the 
opinion. 

That  part  of  the  property  attached,  which  had  not  been  re* 
eeived  in  exchange  for  goods  sold  by  Briggs  under  the  above- 
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mentioned  agreement,  consisted  of  certain  hay  raised  on  a  tract 
of  land,  mortgaged  to  Blood  and  Wells  by  Briggs,  and  which, 
it  was  claimed,  had  been  cut  by  Briggs,  as  the  plaintiff's  agent. 
The  facts  relating  to  this  mortgage  are  sufficiently  stated  in  the 
opinion.  On  the  day  of  the  execution  of  the  mortgage,  Briggs 
gave  to  Blood  and  Wells  a  certain  writing,  reciting  the  fact  and 
amount  of  his  indebtedness  to  them,  and  that  they  had  given 
him  permission  to  occupy  and  improve  a  ''  certain  piece  of  land 
owned  by  them,"  referring  to  the  mortgaged  premises,  and 
agreeing,  in  consideration  thereof,  to  occupy  and  improve  the 
land  "  for  them  and  as  their  agent,"  they  allowing  him  a  fair 
price  for  his  labor  and  for  seed  sown  by  him,  out  of  the  amount 
due  them  from  him,  the  sc^id  Blood  and  Wells  reserving  to 
themselves  the  privilege  of  ending  the  contract  at  any  time. 
It  was  further  stipulated  in  said  writing,  that  Briggs  was  *'  to 
have  the  same  claim,  and  no  greater,  to  the  produce  raised"  on 
said  land,  than  if  Blood  and  Wells  personally  occupied  it,  and 
hired  him  to  labor  there  by  the  day.  The  hay  in  question  grew 
on  the  land  after  the  dissolution  of  the  plaintiff's  firm.  Other 
facts,  and  the  rulings  of  the  judge  who  presided  at  the  trial, 
appear  from  the  opinion.  Verdict  for  the  plaintiff,  which  was 
to  be  set  aside  if  the  instructions  on  the  points  mentioned  in 
the  opinion  were  erroneous. 

J.  Appleton,  for  the  defendant. 

McOaw,  for  the  plaintiff. 

Weston,  J.  Had  Briggs  been  the  original  owner  of  the 
goods  he  undertook  to  sell,  and  had  they  been  purchased 
by  the  plaintiff  and  his  partner,  and  left  with  Briggs  to  be 
managed  and  sold  by  him  according  to  the  written  contract  be- 
tween the  parties,  the  transaction  would  have  afforded  very 
strong  evidence  of  a  fraudulent  sale.  But  the  goods  were  not 
originally  his;  and  the  question  is  not  whether  there  was  a 
fraudulent  sale  or  not,  but  whether  there  was  any  sale  to  Briggs. 
It  was  for  the  plaintiff  and  his  partner  to  determine  on  what  con- 
ditions they  would  part  with  their  own  goods;  and  under  what 
circumstances  Briggs  should  be  permitted  to  have  possession  of 
them.  And  it  was  distinctly  agreed,  that  they  should  continue 
the  owners  of  them,  and,  if  sales  were  made  on  their  account, 
which  Briggs  was  authorized  to  do,  of  whatever  was  received  in 
exchange.  The  ownership  of  the  goods  and  of  their  proceeds, 
in  all  their  stages,  was  to  remain  unchanged;  and  he  was  per« 
mitted  to  sell  only  for  ready  pay.    He  thus  became  their  faotox 
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or  agent;  and  upon  that  condition  he  was  suffered  to  receive 
the  goods.  There  is  nothing  fraudulent  or  collusive  in  this 
mode  of  doing  business;  and  it  is  of  common  occurrence.  He 
was,  it  appears,  reputed  insolvent,  and  they  could  not  with 
safety  have  transferred  the  property  upon  his  credit.  It  was 
part  of  the  agreement  that  he  should  be  charged  with  the 
goods,  and  credited  with  what  he  remitted  from'  time  to  time. 
In  this  mode  his  fidelity  as  agent  would  be  ascertained.  It 
can  not  be  understood  from  the  whole  instrument  that  he  was 
charged  with  the  goods  as  purchaser,  but  as  bailee  or  agent; 
tor  he  was  to  receive  and  hold  them  in  that  capacity. 

By  the  contract,  the  business  was  to  be  done  in  the  name  of 
Briggs.  From  his  testimony  it  appears,  that  the  word  agent 
was  appended  to  his  sign  over  his  door;  and  that  it  was  well 
known  to  his  customers  that  he  was  the  agent  of  the  plaintiff 
and  his  partner.  He  further  testified,  that  there  was  no  agree- 
ment for  any  compensation  for  his  services.  The  judge,  who 
presided  at  the  trial,  was  requested  by  the  counsel  for  the  de- 
fendant, to  instruct  the  jury,  that  these  facts  constituted  a  sale 
of  the  goods,  so  far  as  third  persons  were  concerned.  The 
question  whether  there  was  fraud  and  collusion  between  the 
plaintiff  and  Briggs,  of  which  these  and  other  facts  were  relied 
on  as  evidence,  was  left  to  the  jury;  but  the  judge  declined  to 
instruct  them,  that  these  facts  constituted  a  sale,  or  could  be 
treated  as  such  by  the  creditor  represented  by  the  defendant, 
his  debt  having  accrued  prior  to  the  receipt  of  the  goods. 
And  if  the  transaction  was  not  tainted  with  fraud,  which  the 
jury  have  negatived,  we  are  satisfied  that  they  were  upon  this 
poiqt  properly  directed.  If  the  business  had  been  conducted 
in  the  name  of  Briggs,  as  by  the  contract  he  was  permitted  to 
do,  and  his  agency  had  not  been  known,  the  goods  might  have 
been  held  under  these  circumstances,  to  make  good  any  false 
credit  thus  obtained. 

It  has  been  urged,  that  the  facts  being  settled,  whether 
fraud  results,  is  a  question  of  law.  Without  discussing  the 
correctness  of  this  position,  it  may  be  stated  that  by  the  written 
contract  there  was  no  sale;  and  whether  there  was,  notwith« 
standing,  a  sale,  resulting  from  the  dealings  between  the  parties, 
which  must  be  made  out  affirmatively,  depended  upon  other 
evidence,  the  truth  and  bearing  of  which  were  properly  left  to 
the  jury.  Many  of  the  cases  cited  for  the  defendant,  presented 
questions  of  fraudulent  sale,  sought  to  be  defeated  on  that 
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ground.  Here  an  attempt  is  made  to  establish  as  a  sale,  what 
does  not  appear  on  the  face  of  it,  to  have  been  so  intended. 

In  Marsh  v.  Wickham^  14  Johns.  167,  a  sale  of  a  quantity  of 
leather  was  clearly  made  and  inteoded,  but  qualified  with  the 
privilege  of  returning  such  portions  of  it  as  might  remain  on 
hand  at  the  time  of  settlement. 

In  Hard  v.  West,  7  Oow.  752,  it  is  decided  that  where  the 
bailee  contracts  to  return  the  property  bailed,  or  deliver  prop- 
erty of  the  same  kind  and  quality,  or  to  do  the  latter  only,  the 
letting  is  not  properly  a  bailment,  but  operates  as  a  sale,  and 
the  right  of  the  bailor  is  a  chose  in  action  only.  And  this  is  in 
accordance  with  the  opinion  of  Sir  William  Jones:  Jones  on 
Bailments,  2d  ed.  102,  who  says:  *'  It  may  a]so  be  proper  to 
mention  the  distinction  between  an  obligation  to  restore  the 
specific  things,  and  a  power  or  necessity  of  returning  others 
equal  in  value.  In  the  first  case  it  is  a  regular  bailment,  in  the 
second  it  becomes  a  debt."  The  receiver,  having  the  option  to 
return  the  identical  goods,  or  others  equivalent,  those  received 
become  his  own,  to  dispose  of  at  pleasure,  in  the  same  manner 
as  if  he  had  borrowed  a  sum  of  money,  promising  to  return  the 
same  amount.  But  this  rule  does  not  apply  to  factors  and 
agents,  who  act  throughout  in  behalf  of  their  principals,  al* 
though  they  fulfill  their  duty  if  they  pay  over  the  price,  for 
which  they  may  have  sold  goods,  instead  of  returning  the  goods 
themselves.  The  price  received  belongs  to  him  who  owned 
the  goods.  It  could  never  be  seriously  pretended,  that  if  one 
man  employ  another  to  exchange  his  horse  for  a  yoke  of  oxen, 
that,  in  the  course  of  the  business,  either  the  one  or  the  other 
would  become  the  property  of  the  agent.  It  is  otherwise  if  a 
party  receives  the  horse  of  another,  promising  to  return  it,  or 
a  yoke  of  oxen.  He  receives  in  his  own  right,  and  not  as  agent. 
The  remedy  of  the  one,  and  the  liability  of  the  other,  rest  in 
contract.  In  the  case  before  us,  Briggs  was  to  exchange  the 
plaintiff's  goods  for  cash,  lumber,  and  country  produce,  and 
that  there  might  be  no  question  about  the  ownership,  it  was 
expressly  agreed  that  the  goods,  while  on  hand,  and  whatever 
was  received  in  exchange  for  them,  should  continue  the  prop- 
erty of  the  plaintiff. 

It  appears  from  the  testimony  of  Briggs,  that  he  took  for  the 
use  of  his  family  such  of  the  goods  as  he  thought  proper;  and 
becomiug  thereby,  or  in  some  other  way,  indebted  to  the  plaint- 
iff and  Wells,  his  partner,  in  the  sum  of  three  hundred  and  fifty 
dollars,  and  still  holding  their  goods,  which  he  continued  from 
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time  to  time  to  receive,  Le  did  on  the  fifteenth  of  May,  1829, 
mortgage  to  them  fifty  acres  of  land  in  Blakesburg,  to  secure 
five  hundred  dollars.  This,  together  with  the  agreement  made 
by  Briggs  with  them,  in  relation  to  the  occupancy  of  the 
aame  land,  the  counsel  for  the  defendant  insisted  was  fraudu- 
lent and  void;  and  we  must  understand  that  the  judge  was  so 
requested  to  direct  the  jury,  but  he  instructed  them  that  the 
foregoing  facts,  with  other  testimony  in  the  case,  were  evidence 
of  fraud,  all  of  which  he  submitted  to  their  consideration.  We 
perceive  nothing  necessarily  fraudulent  or  unlawful  in  taking 
the  mortgage.  It  might  be  wanted  for  the  security  of  the 
plaintiff  and  Wells.  Briggs  was  already  their  debtor  for  two 
thirds  of  the  amount  secured,  and  they  had  just  reason  to  ap- 
prehend further  delinquency.  If  the  mortgage  was  lawful,  they 
were  entitled  to  the  possession  and  profits;  and  the  agreement 
for  the  employment  of  Briggs  upon  the  land,  for  their  benefit, 
was  lawful,  if  unattended  with  fraud  in  fact,  upon  which  the 
jury  have  passed.  This  agreement,  which  is  in  writing,  and 
has  the  same  date  with  the  mortgage,  is  made  by  Briggs,  with 
the  plaintiff  and  Wells,  his  partner.  It  has  no  limitation  as  to 
time,  but  the  case  finds,  that  the  judge  at  the  trial  was  of  opin- 
ion that  it  was  vacated,  by  the  dissolution  of  their  partnership, 
in  September,  1830.  By  the  terms  of  that  dissolution,  the 
plaintiff  became  the  assignee  of  all  the  debts  due  the  firm, 
and  of  every  description  of  partnership  property  whatever. 

Now,  we  do  not  understand  why  the  dissolution  should  vacate 
the  contract  with  Briggs,  in  relation  to  this  land,  any  more 
than  any  other  contract  made  with  the  firm;  and  why  it  was  not 
A  subsisting  and  continuing  contract,  which  might  be  enforced 
by  the  plaintiff,  in  the  name  of  the  firm;  at  least  as  long  as 
Briggs  occupied  the  land.  Regarding  the  contract  as  subsist- 
ing to  that  extent,  which  is  well  warranted  by  the  evidence,  the 
produce  of  the  farm  belonged  to  the  plaintiff,  and  the  verdict 
upon  this  point  is  sustained.  But,  independent  of  this  ground, 
which  is  decisive,  we  thick  the  jury  might  rightfully  draw  the 
inferences  submitted  to  them  by  the  judge.  It  does  not  appear 
that  Briggs  was  tenant  of  the  land  by  the  plaintiff's  consent, 
or  that  he  was  permitted  to  occupy  it  in  any  other  capacity, 
than  as  a  hired  man. 

Judgment  on  the  verdict. 


D1STC7CTI0N  BETWEEN  BAILMENT  AND  Salb,  as  applied  to  08868  whoro  the 
form  of  the  property  is  to  be  changed,  as  where  wheat  is  delivered  and  floar 
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Is  to  be  leoeiTed  in  letoin,  and  the  like^  is  discussed  in  the  note  to  Slaujfiter 
r.  Green,  10  Am.  Dec  490. 

MOBTQAOB  FOR  MORB  THAN  IS  ACTITALLT  DlTB,  VaUDITT  OF. — See  OOT' 

den  y,  PruUm,  ante,  75,  and  the  note  thereta 

RkTKSTIOIS    of    PoSSESSIOir    BT  a  MoRTOAOOB    of   PBB80NAL  PBOnOETTt 

Effbct  of. — See  Claybom  ▼.  HiU,  1  Am.  Dea  452;  Barrow  v.  Paaion,  4  Id. 
354;  Haven  ▼.  Law,  9  Id.  26;  Clow  v.  Woods,  Id.  348»  and  note;  Patten  ▼. 
SmitA,  10  Id.  166;  BiaeeU  v.  Hopkins,  15  Id.  259.  and  note;  Holbrook  ▼. 
Baker,  17  Id.  236;  Glasseoek  v.  Batton,  18  Id.  703;  Dwoer  v.  MeLaughSn,  20 
Id.655u 


Pool  v.  Tuttlb. 

[U  Kim,  468.] 

tnxBBiXATiTs  AjBoxpaiT  Libs  for  Monbt  Dub  oh  a  Sfboial  CoHnuor  not 
under  seal,  which  has  been  completely  performed  so  that  nothing  re- 
mains but  the  mere  daty  to  pay. 

Whxrb  a  Purchaser  of  Goods  Giybs  Anothbr's  Kotb  therefor,  agreeing 
that  if  not  paid  when  presented  he  will  pay  the  money  himseli^  and  sodh 
note  is  presented  and  not  paid,  and  the  puchaser  notified,  the  Feodor 
may  bring  indebitatus  assumpsit  for  the  price  of  the  goods,  and  need  not 
decUuv  specially  on  the  contract. 

Ihdxbitatdb  A88U1CPSIT  on  an  account  for  goods.  It  appeared 
at  the  trial  in  the  common  pleas,  that  at  the  time  of  the  pur- 
chase of  the  goods,  the  defendant  gave  the  plaintLflb  the  note 
of  one  Lane,  for  the  amount,  agreeing  that  if  Lane  did  not  pay 
it  when  asked  to  do  so,  he  woald  take  it  back  and  pay  for  it  or 
the  goods  himself,  and  that  the  note  was  presented  to  Lane 
and  not  paid,  of  which  the  plaintiffs  notified  the  defendant  and 
proffered  a  return  of  the  note.  There  was  some  evidence,  how- 
ever,  on  the  part  of  the  defendant,  tending  to  show  that  the 
plaintiffs  took  Lane's  note  absolutely  and  at  their  own  risk. 
The  jury  were  instructed  that  if  they  should  find  this  to  be  the 
fact,  the  action  could  not  be  maintained;  but  that  if  they  should 
find  that  the  defendant  promised  that  if  Lane  did  not  pay  the 
note  when  presented  he  would  take  it  back  and  pay  the  money, 
and  that  it  had  been  presented  and  not  paid,  and  the  defendant 
notified,  the  plaintiffs  could  recover  in  the  present  action,  and 
need  not  declare  specially  on  the  contract  averring  performance 
on  their  part.  Verdict  for  the  plaintiffs.  The  defendant  brought 
the  case  here  on  exceptions  to  the  instructions.  The  point  to  be 
determined  appears  from  the  opinion. 

Chandler  and  J.  Oranger,  for  the  defendant,  cited  Toutsaint  v. 
Martinnant,  2  T.  E.  105;  WhUing  v.  SuUivan,  7  Mass.  109;  4 
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East,  147;  PouUer  t.  EUinbachy  1  Bos.  &Pul.  397;  2  Daoe  Abr. 
44,  45;  1  Id.  221;  4  Id.  471;  WeOon  v.  Downea,  1  Doug.  23; 
Toums  V.  Barry,  1  T.  R.  134;  Conner  v.  Henderson^  16  Mass. 
319  1 8  Am.  Deo.  103]. 

Ofuise,  for  the  plaintiffB,  cited  Sheehy  v.  MandemUe^  6  Cnnch, 
253;  FeUon  t.  JDickerson,  10  Mass.  287;  Baylies  v.  FeUyplace,  7 
Id  325;  Whipple  y.  Dow,  2  Id.  415;  Keyes  v.  fi^tone,  5  Id.  391; 
Emerson  v.  Providence  Hat  Mfg.  Co.,  12  Id.  237  (7  Am.  Dec. 
66];  Greenvjood  y.  Curtis,  6  Id.  358  [4  Am.  Dec.  145];  Ooodrich 
y.  Lqfflin,  1  Pick.  57;  Oibbs  y.  j^ryan/,  Id.  118;  7  Johns.  132; 
10  Id.  35;  1  Cow.  359. 

By  Oourt,  Mkllen,  0.  J.  Under  the  instmctions  of  the  judge 
in  the  court  below,  the  jury,  by  returning  a  verdict  in  favor  of 
the  plaintiffs,  have  established  the  following  facts,  namely,  that 
Lane's  note  was  not  absolutely  received  by  the  plaintiffs  of 
the  defendant  in  payment  for  the  goods  which  he  purchased 
of  them;  but  that  the  defendant,  at  the  time  of  the  bargain, 
agreed  that  if  Lane  should  not  pay  the  note  the  first  time  the 
plaintiffs  should  call  on  him  for  payment,  the  defendant  would 
take  back  the  note  and  pay  them  for  the  goods;  that  they  did 
call  on  Lane  for  payment,  but  did  not  obtain  it,  and  that  they 
notified  the  defendant  of  the  foregoing  facts,  and  offered  back 
the  note  to  him,  according  to  the  agreement.  The  special 
agreement  which  the  parties  made  has  thus  been  performed  on 
the  part  of  the  plaintiffs,  and  denied  and  violated  on  the  part 
of  the  defendant.  The  counsel,  in  defense,  contends  that  on 
these  facts  the  present  action  can  not  be  maintained:  that  in- 
stead of  declaring  upon  a  general  indebitatus  assumpsit,  he 
should  have  declared  on  the  special  contract,  with  the  proper 
averments  of  performance  on  their  part,  and  neglect  and  vio- 
lation of  the  contract  on  the  part  of  the  defendant.  It  is  at 
once  perceived  that  the  objection  is  one  of  form,  and  can  have 
no  connection  with  the  real  merits  of  the  case:  still,  if  it  re- 
poses on  sound  legal  principles,  it  is  the  duty  of  the  court  to 
give  full  effect  to  it.  Many  cases  have  been  cited  by  the  coun- 
sel to  establish  the  principle,  that  where  pai*ties  have  made  an 
express  agreement,  the  law  raises  no  implied  promise,  such  as 
is  relied  upon  in  the  present  case.  This  doctrine  has  long  been 
sanctioned  as  sound  and  correct,  and  the  learned  Mr.  Dane  has 
criticised  some  of  the  more  recent  decisions  in  which  a  difiisr- 
ent  principle  has  been  recognized  and  established. 

On  the  other  hand,  the  counsel  for  the  plaintiffs  has  cited 
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several  cases  to  sustain  tbe  principle,  that,  notwithstanding  the 
special  contract,  this  action  is  maintainable.  Some  of  them 
seem  to  have  but  little  application.  Thus  in  the  case  of  Gibbs 
V.  Bryant,^  it  appeared  that  the  plaintiff  had  signed  a  note  for 
a  debt  due  from  the  defendant  to  a  tbird  person,  and  received 
from  tbe  defendant  a  written  promise  of  indemnity.  Having 
paid  the  note,  he  sued  the  defendant  for  the  amount,  declaring 
on  indebitaiua  assumpsit  for  money  paid.  Tbe  court  sustained 
tbe  action,  on  tbe  ground  that  tbe  written  contract  of  indemnity 
was  notbing  more  than  the  law  would  imply.  So  in  IdnningdcUe 
V.  lAvingston*  the  court  said  tbe  special  contract  was  put  an  end 
to.  So  in  Ooodrich  v.  Lafflin  /  the  parties  had  made  an  agreement 
by  which  tbe  plaintiff  was  to  furnish  for  the  defendant  a  number 
of  step-stones,  who  was  to  pay  for  them  a  certain  sum;  one  half 
of  it  in  money,  and  the  other  half  in  goods;  a  part  of  the  goods 
had  been  delivered  by  tbe  defendant,  for  tbe  value  of  which  he 
had  sued  the  plaintiff  on  indebitatus  assumpsit,  GFoodrich  then 
brought  a  similar  action,  declaring  in  the  same  manner  for  the 
value  of  the  stones;  and  he  was  permitted  to  recover,  tbe  court 
saying,  "  both  parties  have  departed  from  the  special  contract." 
In  Baylies  et  al.  v.  Fetlyplace,*  Sewall,  J.,  in  delivering  the  opin- 
ion of  the  court,  says:  *'  Certainly  a  general  indebitatus  assump^ 
sU,  for  the  balance  in  controversy,  might  have  been  maintained 
by  proving  a  sale  of  sugars  for  money,  and  an  agreement  that  a 
part  of  tbe  sum  should  be  paid  in  debentures,  if  delivered  in 
four  months — supposing  the  time  elapsed  and  the  debentures 
not  delivered  when  tbe  action  was  brought." 

The  case  of  Keyes  v.  Stoned  is  more  direct  in  favor  of  the 
plaintiff.  Parsons,  C.  J.,  delivering  the  opinion  of  the  court, 
and  alluding  to  that  of  tbe  court  below,  which  they  reversed, 
says,  *'  Such  was  formerly  holden  to  be  the  law;"  and  the  case 
of  Weaver  v.  Burroughs,  2  Stra.  648,*  before  Lord  Baymond,  is 
an  autbority  to  that  purpose.  ''This,"  Lord  Mansfield  ob- 
serves, '*  was  tbe  rule  when  it  was  tbe  fashion  to  lay  hold  of  a 
nonsuit  whenever  it  could  be  done."  It  seems  to  have  been  his 
lordship's  opinion  in  1759,  when  at  nisipriushe  overruled  the 
case  of  Weaver  v.  Burroughs,  as  stated  in  Keyes  v.  Stone,  "  that 
where  tbe  evidence  was  sufficient  to  maintain  the  action  on  a 
general  count,  supposing  no  special  agreement  lay,  the  plaintiff 
might  recover  on  such  general  count,  although  there  were  a 
special  agreement  laid,  whether  tbe  plaintiff  attempted  to  prove 

1.  1  Pick.  118.  2.  10  Johns.  S6.  8.  1  Pick.  67.  4.  7  Umi.  826. 

6.  6  Mast.  391.  6.  Weaver  t.  Borough*,  1  fttn.  648. 
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it  or  not."  In  the  case  of  Payne  et  al  v.  Bascomb^^  the  above 
doctrine,  in  the  year  1781,  was  confirmed  and  established  by  the 
court  of  king's  bench.  In  conformity  to  this  doctrine,  the  case 
of  Keyea  v.  Stone  was  decided,  the  chief  justice  saying:  "  The 
modern  practice  is  least  expensive  to  the  parties,  and  most 
Agreeable  to  the  justice  of  the  case:  for  a  judgment  on  the  gen- 
eral count  would  be  a  bar  to  an  action  on  the  special  agreement." 
See,  also,  Esp.  Dig.  140.  The  case  of  FeUon  v.  Dickinson*  is 
still  more  explicit  and  to  the  point.  The  court  say :  '  Where 
there  has  been  a  special  agreement,  the  terms  of  which  have 
been  performed,  so  that  nothiug  remains  but  a  mere  duty  to  pay 
money,  there  seems  to  be  no  reason  why  a  general  count  should 
not  be  sufiScient  for  the  recoveiy  of  a  sum  due."  In  the  case 
of  Gordon  v.  Martin,  Fitzg.  302,  it  was  decided  'Uhat  an 
indebitatus  assumpsit"  will  not  lie  upon  a  special  agreement  till 
the  terms  of  it  are  performed;  but  when  that  is  done,  it  raises 
a  duty,  for  which  a  general  indebitatus  assumpsU  will  lie."  See, 
also.  Miles  v.  Moodie,  3  Serg.  &  B.  211. 

In  Porter  v.  TalcoU,  1  Cow.  369,  the  court  say:  **  There  is  no 
doubt  that  where  there  has  been  a  special  agreement,  the  terms 
of  which  have  been  performed,  so  that  nothing  remains  but  a 
mere  duty  to  pay  money,  the  money  may  be  recovered  on  a 
count  in  general  indebitatus  assumpsit^  without  stating  the  spe- 
cial agreement."  In  the  case  of  Bank  of  Columbia  v.  Patterson's 
Adm'r,  7  Cranch,  299,  Story,  J.,  in  delivering  the  opinion  of 
the  court,  says:  ''We  take  it  to  be  incontrovertibly  settled  that 
indebitatus  assumpsni  will  lie  to  recover  the  stipulated  price  due 
on  a  special  contract,  not  under  seal,  where  the  contract  has 
been  completely  executed;  and  that  it  is  not  in  such  case  neces- 
saiy  to  declare  on  the  special  contract."  See,  also,  Mussen  v. 
Price,4  East,  147;  Cooke  y.  Munstone,^  Bob,  ATul.  861;  Clarke 
V.  Gray,  6  East,  564,  669;  2  Saund.  360,  note  2.  This  case 
seems  to  be  precisely  like  the  one  under  consideration.  In  the 
view  we  have  thus  taken  of  the  cause,  and  of  tbe  ground  on 
which  we  place  our  decision,  it  is  at  once  perceived  that  the 
judge  was  correct  in  declining  to  give  the  instruction  requested, 
and  also  in  giving  those  instructions  under  which  the  juiy  re- 
turned their  verdict  for  the  plaintiffs.  For  the  reasons  given, 
tbe  motion  for  a  new  trial  is  not  sustained,  and  there  must  be 
Judgment  on  the  verdict. 

Where  there  is  an  Express  Contract  entered  into,  which  is  in  fon$e, 
and  covers  the  whole  subject-matter,  no  promise  will  be  implied:  Waite  v. 

1.  Dong.  661.  2.   10  Mam.  287. 
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Merrill,  16  Am.  Dec.  238;  StaekeU  v.  WcUkhu,  20  Id.  438;  Plielpa  v.  SheUUm, 
23  Id.  659;  Wheelock  v.  Freeman,  Id.  674.  But  the  implied  promiae  of  a  prin- 
cipal to  pay  for  goods  parchaaed  by  a  Bub-agent  for  him,  where  a  note  is 
given  therefor  by  the  sub-agent,  which  is  not  binding  on  the  principal,  is  not 
extingnished  thereby:  Emeraon  v.  Proffidenee  Hai  Co,,  7  Id.  66.  Where 
there  is  a  special  contract  the  plaintiff  can  not  recover  in  injMitcUue  oMumpsii 
for  the  contract  price,  unless  there  has  been  complete  performance  on  bla 
part,  nor  if  by  such  recovery  the  terms  of  the  contract  would  be  violaV  <4: 
Marshall "  Jones,  25  Id.  260.  Assumpsit  may  be  maintained  for  the  ao»  al 
7alue  of  labor  done  under  a  special  contract  which  has  been  waived  or  k  b- 
stantially  performed:  Newman  v.  McGregor,  24  Id.  293. 
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Jahieson  V.  Bbuoe. 

[d  OiLL  k  JoanoH,  79.] 
Tn  Lmul  Bbtaxb  Passbs  to  thb  Mobtgagbb  on  the  exeoatkn  of  tha 

mortgige,  and  in  the  absence  of  an  agreement  therein,  the  mortgagee  ii 

entitled  to  the  poaseaaon;  and  the  mortgagee  obtaining  peaceable  poa- 

aeeaion  before  f orfeitnre,  is  not  a  trespasser. 
OovBXB  ov  Eguirr  Ck>N8n>EK  a  Mobtoaob  as  a  mere  secuity;  bnt  courts 

of  law  regard  the  mortgagor  in  possession  as  a  tenant  liable  to  have  his 

possession  defeated  as  a  tenant  at  wilL 

Tbispabs  in  ei  armia.  The  oaae  appears  from  the  opinion. 
Verdict  and  judgment  for  the  defendant. 

T,  F.  Bowie,  for  the  appellant. 

No  oounael  appeared  contra. 

By  Oourt,  Abgheb,  J.  The  point  in  controren^in  thia  oanse 
inyolyes  the  consideration  of  the  relative  rights  of  mortgagor 
and  mortgagee,  before  forfeiture,  and  in  a  case  where  the  mort- 
gage contains  no  covenant  or  agreement  that  the  mortgagoi 
shall  retain  posBession  of  the  property  mortgaged. 

The  mortgagor  seeks  to  make  the  mortgagee,  obtaining 
peaceable  possession  of  the  mortgaged  property  before  for- 
feiture, a  trespasser. 

This  is  not  a  case  in  which  there  is  any  express  covenant, 
that  the  mortgagor  shall  continue  in  possession  until  there  is  a 
default  in  payment,  nor  is  it  a  case  in  which,  by  fair  inference, 
or  necessary  implication  from  the  instrument,  the  conclusion 
can  be  drawn,  that  the  mortgagor  was  quietly  to  enjoy  the 
mortgaged  property,  but  on  the  contrary,  the  instrument  is 
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ivhollj  silent  on  the  subject.  The  parties,  therefore,  must 
stand  upon  their  legal  rights,  according  to  the  terms  used  in 
the  conveyance. 

Courts  of  equity  consider  a  mortgage  as  a  mere  security  for 
money.  But  this  is  not  the  light  in  which  it  is  viewed  in  courts 
of  law,  which,  as  Mr.  Justice  Bailey  observes,  in  1  Dowl.  and 
By.  273,  generally  know  nothing  about  mortgagor  and  mort- 
gagee. Tbey  look  solely  to  the  estate  conveyed  by  tbe  instru- 
ment, and  consider  the  mortgagor  in  possession,  unless,  under 
the  circumstances  above  mentioned,  as  the  mortgagee's  tenant, 
and  strictly  within  the  definition  of  a  tenant  at  will;  not,  to  be 
sure,  entitled  to  all  the  privileges  of  a  tenant  at  will,  or  an- 
swerable for  the  burdens  of  such  an  estate,  but  liable  to  have 
his  possession  defeated  in  the  same  manner.  Upon  the  execu- 
tion of  the  mortgage,  the  legal  estate  becomes  immediately 
vested  in  the  mortgagee,  and  the  right  of  possession  follows  aa 
a  consequence,  subject  only  to  the  occupancy  of  the  mortgagor, 
which  is  only  tacitly  permitted  until  the  will  of  the  moiiigagee 
is  determined. 

It  is  said  in  1  Pow.  Mort.  171,  that  as  soon  as  an  estate  in 
moiigage  is  created,  the  mortgagee  may  enter  into  possession, 
but  as  tbe  payment  of  interest  is  the  principal  object  of  the 
mortgagee,  he  seldom  avails  himself  of  that  right,  unless  obliged 
so  to  do,  to  secure  the  payment  of  the  interest,  or  with  a  view  to 
compel  the  repayment  of  the  money.  This  right  of  possession 
is  always  subject  to  any  agreements  which  may  be  made  in  re- 
lation thereto,  and  mortgages  do  generally  contain  clauses  giv- 
ing tbe  right  of  possession  as  against  the  mortgagee  until  for- 
feiture; but  where  the  parties  are  entirely  silent  as  it  regards 
the  possession,  the  right  thereto  follows  the  legal  estate,  and 
vests  in  the  mortgagee. 

The  above  doctrine  appears  also  generally  to  correspond  with 
the  decisions  in  the  different  states,  although  there  is  certainly 
some  conflict  of  authority. 

It  is  said  in  2  Mass.  43,  that  after  the  creation  of  the  estate 
upon  condition,  the  mortgagee  has  presently  the  same  right  to 
enter  in  pais  and  take  the  profits,  or  by  judgment  and  execution 
in  a  writ  of  entry,  that  he  would  have  if  the  estate  were  abso- 
lute, subject  to  account  for  the  profits  if  the  mortgagor  perform 
the  condition  or  redeem.  In  New  Hampshire,  Maine,  and 
Pennsylvania,  the  same  doctrines  appear  to  prevail,  and  in  4 
Band.  248,  it  is  said  that  a  mortgagee  is  entitled  to  an  estate  aa 
tenant  in  fee,  or  for  a  term  of  years,  as  the  case  may  be,  or  to 
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an  absolute  estate  in  personal  property,  as  regards  the  title,  sub- 
ject to  any  agreement  as  to  possession,  and  defeasible  at  law 
by  the  performance  of  the  condition. 

In  New  York,  a  different  doctrine  prevails,  and  a  mortgagor 
may  there  maintain  trespass  against  a  mortgagee.  Even  the  ac- 
tion of  ejectment  by  a  mortgagee  is  abolished,  and  the  mort- 
gagee is  driven  to  rely  upon  a  special  contract  for  possession, 
if  he  wishes  it,  or  to  the  remedy  by  foreclosure  and  sale. 

Upon  the  whole,  although  there  may  be  cases  in  which  a 
court  of  law,  as  well  as  a  court  of  equity,  would  treat  the  mort- 
gagor as  the  substantial  owner  of  the  estate,  yet  we  are  satisfied 
that  unless  there  be  some  agreement  between  the  parties,  the 
mortgagee  is  entitled  to  possession  when  he  chooses  to  exercise 
the  right. 

This  privilege  appears  to  be  essential  to  the  protection  of  the 
property  mortgaged,  and  without  such  right  the  security  would 
in  many  cases  be  entirely  fruitless. 

Judgment  affirmed. 

MoBTOAQKi's  Right  to  Possession  of  the  mortgaged  premises  in  the  ab- 
sence of  any  agreement  permitting  the  mortgagor  to  retain  possession  nntil 
forfeiture,  is  a  principle  followed  in  MeOtUre  v.  BenoU^  33  Md.  136;  A  nnapo* 
Us  <0  Eldrtdge  R,  R,  Co.  v.  Gantt^  39  Id.  140;  Bank  qf  Commerce  r.  Lanahan, 
45  Id.  407.  In  AnnapoUs  &  EldMge  B.  B.  Co.  v.  OcmU,  supra,  the  mortgagor 
in  possession  of  certain  premises  was  deemed  the  proper  party  plaintiff  to  bring 
suit  against  a  third  person,  a  railroad  company,  for  the  destruction  of  timber 
on  the  lands,  occasioned  by  the  sparks  from  the  engine.  Although  the  principal 
case  is  expressive  of  the  law  existing  in  Maryland,  in  respect  to  the  rights  of 
the  mortgagor  and  mortgagee,  and  is  in  harmony  with  the  doctrines  prevail- 
ing in  Maine,  Voee  v.  Handy,  11  Am.  Dec.  101,  and  note;  and  in  Kentucky, 
PaUemon  v.  Cameal,  13  Id.  208,  and  note,  yet  in  the  majority  of  the  states 
the  mortgagee  is  considered  to  have  but  an  equitable  estate  before  foreclos- 
ure, and  the  mortgagor  to  hold  the  l^gal  title:  Morris  y.  MowaU,  22  Id.  661, 
and  note;  WHson  v.  Troup,  14  Id.  474.  Mortgagor  of  chattels  may  bring 
trespass  against  a  wrong-doer:  Orser  ▼.  Storms,  15  Am.  Deo.  651,  in  note. 


Campbell  v.  Poultnet. 

[6  Qui.  k  Johnsoit,  94.] 

Ak  Injunction  to  Restrain  thx  Voting  of  Sbvx&al  Shabks  ov  St6ck  will 
lie,  where  it  appears  that  these  shares  were  transferred  without  oonsid- 
ation  to  divers  persons,  and  powers  of  attorney  were  taken  back  by  the 
real  owners,  to  enable  them  to  cast  a  greater  number  of  votes  than  the 
charter  would  allow  to  the  single  holder  of  the  shares. 

A  Bill  hakino  Parties  the  alleged  owners  of  the  shares,  the  president, 
cashier,  five  directors,  and  three  clerks  of  the  bank,  and  the  judges  of 
the  election,  is  not  faulty  for  not  joining  the  corporation  by  name  and 
the  transfenes  of  the  shares,  the  bill  alleging  them  to  be  unknown. 
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Bill  for  an  injonotion  setting  forth  that  the  oomplaiQants 
were  stockholders  in  the  Union  Bank  of  Maryland;  that  by  the 
act  of  incorporation,  a  scale  of  number  of  votes  proportioned 
to  the  number  of  shares  held  was  provided,  limiting  in  any  event 
the  number  of  votes  to  sixty,  and  giving  to  the  holder  of  one 
share,  two  votes;  that  such  provision  was  for  the  protection  of 
the  small  shareholders;  that  Poultney  and  EUicott,  trading  as 
a  firm,  have  become  the  proprietors  of  more  than  two  thousand 
shares;  that  for  the  purpose  of  evading  the  provisions  in  re- 
gard to  voting  at  elections,  said  Poultney  and  Ellicott  have  trans- 
ferred, without  consideration,  two  thousand  shares  to  divers 
persons  unknown,  and  have  taken  from  such  persons  power 
of  attorney  enabling  Poultney  and  Ellicott  to  vote  the  shares 
at  their  discretion;  that  an  election  of  directors  of  the  bank  is 
about  to  take  place,  and  Poultney  and  Ellicott  propose  to  vote 
the  shares  at  said  election  in  fraud  of  the  other  shareholders 
and  of  the  act  of  incorporation;  wherefore  Poultney  and  Elli- 
cott were  sought  to  be  enjoined  from  voting  the  said  shares, 
and  the  judges  of  election  from  receiving  the  votes  tendered  by 
virtue  of  the  said  powers  of  attorney  and  for  general  relief. 
The  president,  cashier,  five  of  the  directors,  and  three  of  the 
clerks  of  the  bank,  as  well  as  the  judges  of  election,  were  made 
parties. 

The  injunction  was  granted,  and  on  a  motion  for  its  dissolu- 
tion, it  was  dissolved  by  Bland,  chancellor.  From  that  order 
the  appeal  was  taken. 

A.  C,  Mdgruder  and  Johnaon,  for  the  appellants. 

Constable,  Otho  Scoti,  Nelson,  and  Winchester,  contra,  contended, 
among  other  things,  that  the  bill  was  defective  for  want  of 
proper  parties  plaintiff,  all  the  corporators  being  necessary  par- 
ties, and  for  not  joining  as  defendants  the  corporation  by  name, 
and  those  to  whom  the  shares  were  transferred. 

By  Court,  Buchanan,  0.  J.  1.  That  the  matter  of  the  bill 
furnishes  sufficient  ground  for  the  interposition  of  a  court  of 
equity.  2.  That  the  facts  stated  are  a  violation  of  the  princi- 
ples and  spirit  of  the  charter,  and  if  carried  into  effect,  would 
be  a  practical  fraud  upon  the  appellants,  and  in  derogation  of 
their  chartered  rights,  for  the  protection  of  which  an  injunction 
was  the  appropriate  remedy.  3.  That  the  relief  granted  by  the 
injunction  was  a  proper  remedy.  4.  That  the  objection  raised 
in  argument,  for  the  want  of  proper  parties,  and  to  the  injunc- 
tion having  issued  against  persons  unknown,  is  not  sustainable. 
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Abcher,  J.,  dissented,  and  stated  that  he  was  of  opinion  that 
the  decree  of  the  court  of  chaDcerj  should  be  affirmed. 

The  determination  of  the  right  of  voting  for  the  officers  of 
incorporated  institutions,  such  as  this,  is  purely  a  question  of 
legal  cognizance,  with  which  a  court  of  chancery  has  nothing  to 
do.  He  said  that  if  he  believed  the  court  could  entertain  juris- 
diction in  the  case,  he  would  perhaps  have  had  little  difficulty 
in  saying,  that  the  facts  set  forth  in  the  bill  presented  a  case 
which,  if  carried  into  execution,  would  have  been  a  violation  of 
the  charter. 

Entertaining  the  opinion  above  expressed  upon  the  subject 
of  jurisdiction,  he  expressed  no  opinion  upon  the  subject  of 
parties,  not  deeming  the  consideration  of  that  question  neoes- 
sary. 


Injunction  will  Lib  to  Fbkvxnt  ths  Votino  ov  Stock  of  a  ooiporation 
in  violation  of  its  charter:  Webb  v.  Ridgtly,  38  Md.  305;  Buaaey  v.  Hooper , 
85  Id.  27>  both  citing  the  principal  case. 

Injunction,  Whbn  Lies  to  Restrain  T&espass. — Hartv,  Mayor  i^fAU 
bany,  24  AnL  Deo.  165;  Scudder  v.  Trenton  DeL  Folia  Co.,  23  Id.  756;  Dt$«M 
V.  JVatera,  18  Id.  350;  CoaUer  v.  Hunter,  15  Id.  726;  PomdeaOer^Y.  Hender- 
eon,  12  Id.  550;  and  Jerome  v.  Rosa,  11  Id.  484,  in  the  note  to  which  thii  sub- 
ject is  fnlly  considered. 

Injunction  to  Restrain  Waste  and  aoainbt  Private  Nuisances. — 
Seudder  v.  Trenton  DeL  Fails  Co.,  23  Am.  Dec.  756;  Society  v.  Jliorria  Canal 
Co.,  21  Id.  41;  DuvaU  v.  Waters,  18  Id.  350;  Poindexter  v.  Henderson,  12  Id. 
550;  CoaUer  y.  Hunter,  15  Id.  726;   Watson  v.  Hunter,  9  Id.  295. 

Injunctions  to  Prevent  Multiflioitt  or  Suns,  is  applicable  only  where 
the  right  is  controverted  by  numeroos  persons,  each  standing  on  his  own 
ground,  and  not  to  cases  where  ono  or  more  persons  persevere  in  repeated  acts 
of  trespass,  notwithstanding  suits  and  recoveries  against  them:  Hart  v.  Mayor 
</  Albany,  24  Am.  Dec.  165. 


State  v.  Bank  of  Maryland. 

[6  OiLL  &  JOBmOM,  905.] 

a  Corporation  in  Failing  Cibcdmstances  vjly  Assign  m  Profertt  to 
trustees  for  the  benefit  of  preferred  creditors,  or  of  all  the  creditors 
equaUy,  unless  restrained  by  some  express  provision  in  its  act  of  incor- 
poration. 

Tbb  State  has  no  Priobitt  to  the  Payment  of  m  Debts,  by  virtue  of 
the  act  giving  such  priority  to  the  lord  proprietary  of  Maryland,  that  act 
being  confined  to  the  proprietary  and  his  heirs,  and  not  being  in  exist- 
ence at  the  time  of  the  revolution. 

Bt  Virtue  of  the  Common  Law,  Maryland  has  priority  in  the  payment  of 
its  debts,  in  the  course  of  the  distribution  of  the  debtor's  property,  where 
an  individual  creditor  has  no  antecedent  lien. 
Am.  Dxc.  Vol.  XZVI— 86 
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Thb  Prioritt  of  the  Statb  is  Lost  by  the  valid  assignraent  of  the 
debtor's,  a  banking  corporation's,  property  in  trust  for  the  equal  bene, 
fit  of  ail  its  creditors;  and  the  state  can  only  come  in  with  the  other 
creditors. 

Appeal  from  the  equity  side  of  the  county  court.  The 
case  appears  from  the  opinion.  K  pro  forma  decree  was  ren- 
dered, dismissing  the  bill. 

Taney ^  Dioaon^  and  Price^  for  the  state. 

Johnson  and  McMahon^  contra. 

By  Court,  Buchanan,  C.  J.  Before  the  institution  of  thi» 
suit,  there  were  deeds  of  trust  executed  by  the  president  and 
directors  of  the  bank  of  Maryland  to  Thomas  Ellicott,  on  the 
twenty-third  of  March,  1834,  and  the  twenty-sixth  of  March 
of  the  same  year ;  and  by  the  president  and  directors  of  the 
bank  of  Maryland  and  Thomas  Ellicott,  on  the  fifth  of  April 
following,  to  Thomas  Ellicott,  John  B.  Morris,  and  Richard 
W.  Gill,  of  all  the  estate,  property,  funds,  rights,  and  credits 
of  the  bank,  wherever  situated,  in  trust,  to  divide  the  same 
whenever  realized  and  collected,  among  all  the  creditors  of  the 
bank  equally  and  ratably. 

The  object  of  the  bill  is  not  to  set  aside  the  deeds,  or 
either  of  them,  but  to  subject  the  property  and  funds  covered 
by  them,  in  the  hands  of  Ellicott,  Morris,  and  Gill,  as  trustees, 
calling  and  treating  them  as  such  throughout,  to  the  payment 
of  the  entire  debt  due  from  the  bank  to  the  state,  in  prefer- 
ence to  the  other  creditors,  and  to  their  exclusion. 

The  prayer  of  tlie  bill  is,  that  the  president  and  directors  of 
the  bank  of  Maryland,  and  the  trustees,  Ellicott,  Morris,  and 
Gill,  shall  be  compelled  by  decree  to  pay  the  amount  of  the 
state's  claim,  fifty  thousand  and  eighty-nine  dollars  and  ninety- 
six  cents,  with  interest  at  the  rate  of  five  per  centum,  out  of 
the  funds  in  the  hands  and  possession  of  the  trustees ;  and  the 
ground  taken  in  argument  is,  that  the  trustees  took,  and  hold 
the  fund  under  their  deed,  subject  to  the  preference  claimed 
by  the  state,  not  as  against  but  under  that  deed ;  the  question 
as  to  the  validity  of  it  not  being  considered  open  for  discus- 
sion, the  then  members  of  this  court  having  heretofore  deter- 
mined, on  the  application  of  the  Union  Bank  of  Tennessee, 
for  an  injunction  against  the  trustees  of  the  bank  of  Mary- 
land, that  it  was  a  good  and  valid  deed,  and  we  have  perceived 
no  reason  for  changing  that  opinion. 

It  has  been  more  than  once  decided  by  this  court,  that  a  debtor 
in  failing  circumstances  may  pr3fer  one  creditor  to  another,  by 
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a  transfer  of  his  property  made  in  good  faith.  And  if,  ac- 
cording to  circumstances,  one  creditor  may  be  preferred  to  an- 
other, it  would  be  difficult  to  imagine  an  objection  to  the  valid- 
ity of  a  transfer  by  a  debtor  of  his  whole  estate,  to  trustees,  for 
the  equal  benefit  of  all  his  creditors.  Equality  is  equity,  and 
when  a  debtor  makes  a  transfer  of  his  property  for  the  fair 
purpose  of  equal  distribution  among  his  creditors,  he  does  an 
honest  act,  and  discharges  a  moral  duty,  which  none  can  rea« 
Bonably  complain  of;  and  to  which  objection  can  seldom  be  made, 
except  by  such  as  may  seek  to  secure  their  own  claims  at  the 
expense  of  the  other  creditors.  In  such  case,  it  would  not  be 
the  debtor  seeking  to  evade  or  defeat  the  rights  of  the  credit- 
ors, whose  interests,  according  to  the  extent  and  character  of 
their  respective  claims,  he  proposes  to  protect,  but  the  particu- 
lar opposing  creditors  seeking  to  draw  to  themselves  more  than 
their  just  proportions  of  the  debtor's  effects,  to  the  prejudice  of 
the  other  creditors.  So  that  if  there  be  anything  unfair,  it  would 
seem  to  be  chargeable,  not  to  the  debtor  in  attempting  to  secure 
an  equal  and  just  distribution  among  his  creditors,  but  rather  to 
the  creditor  attempting  to  prevent  such  equal  distribution,  and 
to  secure  his  own  claim  to  the  exclusion  of  the  other  creditors. 
For  it  is  only  with  the  view  and  expectation  of  securing  his  own 
debt,  or  advancing  his  interest  beyond  that  of  the  other  credit- 
ors, and  not  to  procure  a  just  and  equal  distribution  of  the 
debtor's  property,  that  a  creditor  will  seek  to  set  aside  such  a 
deed;  since  the  deed  itself,  if  suffered  to  stand  unimpeached,  se- 
cures that  object. 

Looking  beyond  the  decisions  of  this  court,  before  adverted 
to,  which  were  founded  upon  the  insolvent  and  other  existing 
laws  of  the  state,  and  which  it  is  not  thought  necessary  to  ex- 
amine in  this  place,  it  will  be  seen  that  the  same  subject  has 
been  investigated,  and  the  same  principle  maintained  else- 
where. Pickstock  V.  Lyster,  8  Mau.  &  Sel.  872,  is  a  case  in  which 
a  debtor  in  insolvent  circumstances,  being  sued  by  Pickstock, 
one  of  his  creditors,  he  suffered  a  judgment  by  default,  and 
after  a  writ  of  inquiry  executed,  made  an  assignment  by  deed 
of  all  his  effects,  to  trustees,  for  the  benefit  of  all  his  creditors, 
embracing,  of  course,  the  plaintiff  in  the  judgment;  after  which 
9kfi.fa.  was  delivered  to  the  sheriff,  who  levied  under  the^./a., 
and  Pickstock,  the  judgment  creditor,  brought  suit  against  the 
sheriff  to  try  the  validity  of  the  assignment,  and  whether  the 
property  passed  under  it  from  the  debtor  to  the  trustees;  and 
it  was  held  that  the  assignment  was  not  fraudulent  under  the 
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statute  13  Eliz.,  but  passed  the  property,  although  made  with 
intent  to  delay  and  defeat  the  particular  creditor,  by  depriving 
him  of  the  benefit  of  his  execution,  who  would  thereby  have 
gained  an  advantage  over  the  other  creditors,  on  the  ground,  that 
notwithstanding  such  was  the  intention  and  effect  of  the  assign- 
ment, yet  that  it  was  for  the  benefit  of  all  the  creditors,  of  whom 
he  was  one,  and  was  placed  by  the  assignment  in  the  same  situ- 
ation with  the  rest  of  the  creditors,  who  had  an  equal  right  to 
a  fair  distribution. 

In  Hendricks  y.  Bobinson,  2  Johns.  Ch.  289,  an  assignment 
by  a  debtor  in  insolvent  circumstances,  being  bona  fide  to 
secure  a  particular  creditor,  was  held  to  be  good,  and  to  pass 
the  property,  on  the  ground  that  "  the  object  of  the  statute  of 
frauds  was  to  prevent  deeds,  etc.,  fraudulent  in  their  incep- 
tion and  intention,  and  not  merely  such  as  in  their  effect  might 
delay  or  hinder  other  creditors."  So  in  Halliard  v.  Anderson, 
5  T.  B.  233;*  Estunck  y.  CaiUaud,  5  Id.  420;  The  King  in  aid 
of  Braddock  y.  Watson  and  another ,  3  Price,  6.  In  this  last  case 
the  assignment  was  of  all  the  property  of  an  insolvent  debtor, 
for  the  benefit  of  all  his  creditors,  as  here;  and  it  was  held  to 
be  good  and  valid  to  pass  the  property  out  of  the  insolvent 
debtor  to  the  trustees,  notwithstanding  he  was  a  trader,  no 
commission  of  bankruptcy  having  been  sued  out. 

Marbury  v.  Brooks,*  and  Brooks  v.  Marbwry^  was  a  case  of 
attachment  sued  out  by  Brooks,  a  creditor,  against  the  lands, 
tenements,  goods,  chattels,  and  credits  of  Fitzhugh,  an  ab- 
sconding debtor,  and  laid  in  the  hands  of  Marbuiy,  who 
claimed  and  held  the  property,  etc.,  under  a  deed  of  assign- 
ment to  him  by  Fitzhugh,  of  all  his  estate,  executed  before  the 
attachment  was  issued,  for  the  particular  benefit  of  certain 
preferred  creditors,  several  of  the  banks  in  the  district  of 
Columbia;  and  the  question  was,  whether  the  deed  so  given  to 
Marbury,  was  valid  and  effectual  to  pass  the  property  from 
Fitzhugh,  the  debtor,  to  Marbury,  the  trustee,  who  was  not  a 
creditor  of  Fitzhugh,  and  it  was  held  that  it  was,  and  that  it 
vested  ab  initio  the  legal  estate  in  the  trustee,  although  the 
banks,  for  whose  particular  benefit  it  was  made,  had  not  ex- 
pressed their  assent  to  it,  and  were  in  fact  ignorant  of  its  exe- 
cution at  the  time  it  was  given.  The  debts  due  to  the  banks 
having  been  considered  a  valuable  and  fair  consideration,  and 
Chief  Justice  Marshall,  who  delivered  the  opinion  of  the  court, 
using  this  emphatic  language:  '^If  Fitzhugh  might  have  con- 

1.  aiMrird  y.  Andtnon^  6  T.  B.  286.  2.  7  WhMt  ft78.  3.  11  What*.  7& 
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yejed  directly  to  the  banks,  >vith  power  to  sell  for  their  own 
benefit,  why  might  he  not  convey  to  Marbury,  with  power  to 
sell  and  pay  the  money  to  the  banks?  If  a  real  distinction 
exists  between  the  cases,  we  are  incapable  of  perceiving  it." 
And  again,  that  a  debtor  '*  may  sell  to  a  fair  creditor,  or  for 
the  benefit  of  a  fair  creditor."  And  the  same  doctrine  is  main- 
tained in  2  Kent  Com.  420. 

In  neither  of  the  cases  adverted  to  was  the  deed  of  assign- 
ment executed  by  a  corporation,  but  that,  it  is  conceived,  makes 
no  difference,  and  that  the  principle  is  the  same  whether  the 
deed  be  by  a  corporation  or  an  individual.  A  corporation  as 
well  as  an  individual  is  bound  to  provide  for  the  discbarge  of 
its  debts,  and  whether  the  pnyment  is  made  by  sale  of  property 
for  that  purpose,  or  vrith  money  from  its  vaults,  is  not  material. 
Its  property  may  be  seized  and  sold  as  in  the  case  of  an  indi- 
Tidual,  under  an  execution  for  the  payment  of  its  debts.  Why^ 
then,  may  not  the  corporation  itself,  instead  of  waiting  for  a 
judgment  and  execution,  sell  the  same  property  for  the  pay- 
ment of  tbe  same  debt,  for  which  it  is  liable  to  be  sold  under  an 
execution  ?  And  as  a  bona  fide  assignment  of  his  property  by 
an  insolvent  individual  to  a  trustee,  for  the  benefit  of  his  fair 
creditors,  is  a  valid  sale  and  transfer  of  the  property  for  a  valuable 
consideration,  a  like  transaction  by  an  insolvent  corporation,  in 
relation  to  property  subject  to  its  debts,  is  equally  a  good  sale 
and  transfer  of  it.  No  satisfactory  reason  has  been  advanced, 
and  none  is  perceived,  why  a  corporation  in  failing  circumstances, 
unless  restrained  by  some  express  provision  in  the  charter  of 
incorporation,  which  is  not  the  case  here,  may  not  assign  its 
property  to  trustees,  for  the  benefit  either  of  preferred  creditors 
or  of  all  its  creditors  equally,  as  well  as  an  individual  in  insolvent 
circumstances.  The  same  relation  of  debtor  and  creditor  sub- 
sisting in  one  case,  as  in  the  other. 

In  Callin  v.  The  Eagle  Bank,  6  Conn.  233,  the  question 
was  distinctly  raised,  on  a  bill  to  set  aside  a  mortgage  by  the 
Eagle  Bank,  after  it  had  failed,  and  was  in  fact  insolvent,  of  its 
real  estate,  and  an  assignment  of  sundry  promissory  notes  to  a 
savings  institution,  a  preferred  creditor,  and  to  subject  all  the 
funds  that  belonged  to  the  bank  at  the  time  of  its  failure  to  an 
equal  distribution  among  all  its  creditors:  and  the  court  de- 
cided, that  the  mortgage  and  assignment  to  the  savings  institu- 
tion, the  preferred  creditor,  were  good  and  valid,  and  could  not 
be  set  aside  by  chancery,  and  dismissed  the  bill. 

If,  then,  this  had  been  a  bill  by  an  individual  creditor,  there 
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could,  it  is  believed,  be  little  doubt  that  it  could  not  have  been 
sustained.  Indeed,  it  has  already  been  determined  by  the 
judges  of  this  court,  in  the  case  of  The  Union  Bank  of  Tennetssee,  a 
creditor  to  a  very  large  amount,  that  this  very  deed  is  good  and 
valid  in  law  and  equity;  and  th^  bank,  not  being  a  person  capa- 
ble of  taking  the  benefit  of  the  insolvent  laws  of  this  state,  is 
not  within,  or  affected  by  the  provisions  of  the  supplements  of 
1812,  c.  77,  sec.  1,  and  1816,  c.  221,  sec.  6,  which  declares, 
''that  any  deed,  etc.,  made  to  a  creditor  or  security  by  any 
person,  with  a  view,  or  under  an  expectation  of  being  or  be- 
coming an  insolvent  debtor,  and  with  intent  thereby  to  give  an 
undue  and  improper  preference  to  such  creditor  or  security,  shall 
be  void."  The  words,  "  with  a  view,  and  under  an  expectation 
of  being  or  becoming  an  insolvent  debtor,''  being  held  by  settled 
construction  to  mean,  with  a  view,  and  under  an  expectation  of 
taking  the  benefit  of  the  insolvent  laws;  that  is,  of  becoming  a 
technical  insolvent,  and  not  a  mere  insolvent  in  fact;  which 
view  or  expectation  the  bank  could  not  have  had,  as  it  could  not 
become  an  insolvent  in  the  meaning  of  those  laws,  and  the  very 
provision  shows  the  understanding  of  the  legislature  at  least 
to  have  been,  that,  without  it,  a  deed  made  by  an  individual 
debtor,  capable  of  taking  the  benefit  of  the  insolvent  laws,  to 
a  creditor  or  a  suretj,  might  be  valid  and  effectual  to  pass  the 
property;  otherwise  such  a  provision  would  have  been  unneces- 
sary: and  a  deed  for  the  benefit  of  all  the  creditors  equally,  or 
of  a  particular  preferred  creditor,  that  would  be  good  in  the 
«ase  of  an  individual  debtor  in  insolvent  circumstances,  as 
Against  an  individual  creditor  not  having  a  prior  lien,  would  be 
equally  good  in  the  case  of  a  bank  in  the  same  circumstances, 
as  against  the  same  description  of  creditor.  But  it  is  urged, 
that  the  state  has  a  preference  in  the  payment  of  debts  in  cases 
of  insolvency,  and  in  this  case  has  the  right  to  have  the  amount 
of  its  claim  first  paid  out  of  the  funds  of  the  bank,  in  the 
bands  of  the  trustees,  the  bank  being  insolvent  in  fact  when 
the  deed  was  given;  which  right  of  preference  is  supposed  not 
to  be  affected  by  the  deed  of  trust:  and  the  real  question  that 
we  are  called  upon  to  decide  is,  whether  the  state  is  entitled  to 
such  preference. 

This  is  a  question  of  some  delicacy  and  of  much  importance, 
both  as  it  respects  the  amount  in  controversy  and  the  principle 
involved,  and  has  received  all  the  attention  its  importance  enti- 
tles it  to. 

We  have  not  been  distinctly  informed,  by  the  solicitors  for 
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the  Btate,  whether  this  preference,  Bometimes  called  in  argu- 
ment a  prerogative  preference,  or  priority,  is  claimed  as  being 
given  by  the  act  of  the  then  province  of  Maryland  of  1650,  o. 
28,  or  as  being  derived  from  the  common  law;  but  it  has  been 
claimed  and  insisted  upon,  as  a  right  devolved  upon  the  state, 
by  one  or  the  other,  though  it  has  been  principally  asserted  as 
a  common  law  right,  secured  to  the  state  by  the  third  article  of 
the  declaration  of  rights  of  this  state. 

Although,  as  has  been  observed,  this  preference  has  been 
chiefly  insisted  npon  aisr  a  common  law  right,  it  may  be  proper 
to  inquire:  1.  What  rights  were  conferred  by  the  act  of  1650, 
c.  28;  and,  2.  Whether  it  was  in  force  at  the  time  of  the  revo- 
lution. 

First,  then,  looking  to  the  language  of  that  act,  and  it  would 
seem  from  the  expressions  nsed,  that  the  preference  was  given 
to  the  lord  proprietary  personally,  and  to  his  heirs,  as  long,  and 
so  long  only,  as  they  shoiUd  be  the  lords  proprietaries  of  the 
province.  The  words  of  the  act  being,  "that  all  debts  which 
either  are  or  shall  be,  from  time  to  time,  really  and  truly  due  to 
his  lordship,  or  his  heirs,  lords,  and  proprietaries  of  this  province, 
shall  be  first  paid  and  satisfied  within  the  said  province,  before 
any  other  debts  whatsoever. "  And  that  whenever  he  (the  then 
lord  proprietary)  and  his  heirs  shall  cease  to  be  the  lords  pro- 
prietaries of  the  province,  the  preference  given  to  them  was  to 
cease  also,  and  would  not,  under  that  act,  devolve  upon  any 
other.  And  that  when,  by  the  revolution,  the  proprietary  ship 
was  abolished,  the  preference  attached  to  it  sunk  with  it,  and 
was  not  transmitted  to  the  state  if  the  act  giving  it  continued 
to  be  in  force  up  to  the  time  of  the  revolution. 

But  secondly,  was  it  in  force  at  that  period  ?  By  an  act  of 
1676  it  was  made  perpetual.  In  1689  the  colony  revolted,  and 
the  proprietary  government  was  overthrown,  and  became  a  royal 
government,  and  so  continued  until  1716,  twenty-seven  years, 
when  the  proprietary  government  was  restored;  during  the  whole 
of  which  time  the  priority  in  the  payment  of  debts  due  to  the  pro- 
prietary,  given  by  the  act  of  1650,  c.  28,  was  at  least  suspended* 
In  1692,  when  the  colony  was  under  a  royal  government,  free  from 
the  dominion  of  the  proprietary,  by  an  act  of  that  year,  c.  84, 
all  the  laws  made  in  the  province  before  that  session  of  the  leg- 
islature,  including  of  course  the  act  of  1650,  c.  28,  were  re- 
pealed. By  the  act  of  1700,  c.  8,  declaring  what  laws  were  in 
force,  the  repealing  law  of  1692  was  expressly  saved.  The  act 
of  1650,  c.  28,  then,  which  had  been  repealed  in  1692,  was  not 
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in  force  from  that  time  up  to  the  year  1704  when  a  law  of  that 
year  was  passed  declaring  **  all  acts  of  assembly  of  this  prorince^ 
made  and  enacted  at  any  time  before  the  session  of  assembly, 
begnn  and  held  at  the  port  of  Annapolis,  on  the  twenty«sizth  of 
April,  1704,  to  be  repealed  and  made  Toid,  except  the  acts  of 
1702,  c.  1,  and  1696,  c.  24,  and  except  the  act  for  keeping  good 
rales  and  order  in  the  port  of  Annapolis,  and  which  are  not  re- 
TiTed,  saved,  and  enacted  this  present  session  of  assembly/' 
This  act  of  1704,  repealing  all  prior  acts,  but  such  as  sre  em* 
braced  by  the  exception,  was  in  force  at  the  time  of  the  revoln- 
tion.  Bat  it  is  snpposed  that  the  act  of  1650,  c.  28,  was  re- 
Tived  by  the  exception  in  the  act  of  1704,  of  '*  all  acts  rcTi? ed, 
saved,  and  enacted''  daring  tlyt  session;  on  the  groand  thai 
the  repealing  act  of  1692,  being  repealed  by  the  act  of  1704,  the 
effect  was,  to  reviye  all  the  acts  repealed  by  the  act  of  1692,  bat 
the  act  of  1704,  by  repealing  all  laws  passed  before,  necessarily 
repealed  not  only  all  prior  repealing  laws,  bat  precladed  the 
revival  of  all  antecedent  acts  not  saved  by  the  exception.  It 
can  not  be  understood,  as  meaning  at  the  same  time,  both  to 
repeal  and  revive  the  same  law;  and  the  exception  could  only 
have  been  intended  to  save  such  of  the  antecedent  laws  as  had 
before,  but  at  the  same  session,  been  revived,  of  which  there 
were  several,  and  that  is  shown  by  the  express  exception  of  the 
acts  of  1702,  c.  1,  and  1696,  c.  24,  and  the  act  for  keeping  good 
rules  and  order  in  the  port  of  Annapolis.  The  words  '*  revived, 
saved,  and  enacted,"  meaning  such  acts  as  had  been  expressly 
revived  and  enacted,  otherwise  the  language  would  have  been, 
which  are  not  hereby  revived;  to  revive  a  law  by  repealing  a  re- 
pealing law,  not  being  to  enact  it. 

The  fact  that  in  1704,  there  was  no  proprietary  government, 
or  lord  proprietary,  and  had  not  been  for  fifteen  years  before, 
and  was  not  for  twelve  after,  with  no  prospect,  in  1704,  that  it 
would  ever  be  restored,  is  of  itself  suflBcient  to  show,  that  it 
was  not  the  intention  of  the  legislature  to  revive  the  act  of 
1650,  c.  28,  giving  the  priority  which  was  conferred  on  the  lord 
proprietary  by  that  act  as  the  head  of  the  government,  when 
there  was  no  such  government  or  head,  or  prospect  of  it.  Be- 
sides, at  that  very  session  of  1704,  an  act  was  passed,  c.  42, 
stripping  bim,  who,  fifteen  years  before,  had  been  the  lord  pro- 
prietary, of  a  grant  of  duties  on  tobacco,  given  in  1671,  and 
granting  the  same  duties  to  the  crown.  Can  it  then  be  sup- 
poHed,  tbnttbe  same  legislature,  so  dealing  with  other  antecedent 
grants,  intended  to  revive  a  personal  preference  when  there  was 
no  proprietary  to  exert  it? 
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And  again,  if  the  act  of  1704,  bj  repealing  the  act  of  1692, 
revived  the  act  of  1650,  c.  28,  which  had  been  repealed  by  the 
act  of  1692,  it  also  revived  all  the  other  laws  repealed  by  the 
latter  act,  among  which  was  the  act  of  1650,  c.  23,  declaring 
the  then  proprietary  to  be  "true  and  absolute  lord  and  pro- 
prietary of  the  province."  And  will  it  be  said,  that  in  1704, 
when  there  was  no  proprietary  government,  nor  for  twelve  years 
afterwards,  the  government  of  the  province  being  then  a  royal 
government,  the  legislature  intended  to  revive  the  act  of  1650, 
c.  28,  declaring  Csscilius,  lord  baron  of  Baltimore,  to  ''be 
true  and  absolute  lord  and  proprietary  of  the  province."  To 
ascribe  to  them  that  intention,  would  be  to  impute  to  them  a 
gross  absurdity.  And  yet,  if  the  words, "  which  are  not  revived, 
saved,  and  enacted  this  present  session  of  assembly,"  had  the 
effect  to  revive  that  act  of  1650,  c.  28,  they  also  revived  the  act 
of  1650,  c.  23,  being  quite  as  applicable  to  one  as  to  the  other, 
and  which  can  not  be  admitted.  The  priority,  then,  that  is 
claimed  in  this  cmc,  was  not  derived  to  the  state  by  the  act  of 
1650,  c.  28,  which,  it  is  conceived,  was  not  in  force  at  the  time 
of  the  revolution. 

This  brings  us  to  the  inquiry,  whether  it  is  given  by  the  third 
article  of  the  declaration  of  rights,  made  on  the  third  of  Novem- 
ber, 1776,  which  declares  "that  the  inhabitants  of  Maryland 
are  entitled  to  the  common  law  of  England,  and  the  trial  by 
jury,  according  to  the  course  of  that  law,  and  to  the  benefit  of 
such  of  the  English  statutes  as  existed  at  the  time  of  their  first 
emigration,  etc.,  and  also  to  all  acts  of  assembly  in  force  on 
the  first  of  June,  1774,  except  such  as  have  since  expired,  or 
have  been  or  may  be  altered,"  etc.  This  asserted  priority  has 
been  denounced  as  an  odious  prerogative,  springing  up  in  the 
barbarous  and  tyrannical  ages  of  the  British  government,  and 
inconsistent  with  the  genius  of  our  people  and  the  spirit  of  our 
institutions;  and  it  is  contended  that  the  object  of  the  third 
article  of  the  declaration  of  rights  was  only  to  secure  to  the  in- 
habitants of  the  state  the  benefit  of  the  common  law  as  a  sys- 
tem of  laws,  or  rules  of  action,  in  questions  of  meiim  and  iuum 
arising  between  individuals. 

It  is  not  our  purpose  to  inquire  into  the  origin  of  this  royal 
prerogative  right  of  preference  in  the  payment  of  debts,  as  it 
formerly  existed  in  England,  or  to  trace  it  through  its  various 
statutory  modifications.  It  is  enough  that  it  constitutes  a  branch 
of  the  common  law  of  England,  and  that  the  common  law  has 
been  adopted  in  this  state  by  the  general  terms  of  the  declara- 
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tioD  of  rights.  The  only  question  is,  whether  that  branch  of 
the  common  law  has  been  adopted.  To  the  suggestion  that  the 
common  law  was  only  adopted  as  a  rule  of  action  in  controver- 
sies between  individuals,  the  answer  is  this:  if  it  was  only 
(idopted  to  that  extent,  whence  did  we  derive  our  whole  system 
of  criminal  jurisprudence,  depending  upon  the  principles  of 
the  common  law^  and  having  no  relation  to  controversies  in 
civil  suits  between  individuals?  But  in  State  v.  Rogers  and  wife^ 
2  Har.  &  McH.  198,  in  1787;  Murray  and  Sansom  v.  Bidley, 
Adm'x  of  Ridley,  3  Id.  171,  in  October,  1793;  and  Contee  v. 
Chew's  Ea^r,  1  Har.  &  J.  417,  in  1803,  it  was  held,  that  at 
common  law  the  state  had  a  preference  and  a  right  to  be  first 
paid  out  of  the  estates  of  deceased  persons,  where  no  liens  stood 
in  the  way.  These  cases  were  decided  in  the  late  general  court, 
and  were  not  appealed  from  but  acquiesced  in  by  the  parties 
contesting  the  right.  And  in  the  Stais  v.  Biu)hanan,  5  Id.  817, 
868  [9  Am.  Dec.  534],  and  Dashiell  v.  The  AUomey-getieral,  Id. 
892,  401  [9  Am.  Dec.  572],  it  was  decided  by  this  court  that  the 
common  law  was  adopted  by  the  third  article  of  the  bill  of  rights, 
''  so  far  at  least  as  it  was  not  inconsistent  with  the  principles 
of  that  instrument  and  the  nature  of  our  political  institutions." 

It  is  too  late,  therefore,  at  this  day,  to  deny  the  state's  right 
at  common  law  to  have  its  debt  first  paid  out  of  the  property 
of  its  debtor  remaining  in  his  hands,  and  no  lien  standing  in 
the  way.  For,  notwithstanding  all  that  has  been  said  in  dis« 
paragement  of  this  right  of  priority,  it  is  not  perceived  to  be 
inconsistent  with  the  prindples  or  spirit  of  our  political  insti- 
tutions. It  does  not,  indeed,  exist  here  with  all  the  incidents 
to  the  royal  prerogative  right  in  England.  We  have  not  the 
writ  of  protection  nor  the  extent  in  chief,  or  in  aid.  And  the 
priority  of  the  state  is  a  rule  only  in  the  distribution  of  the 
property  of  the  debtor,  requiring  the  debt  due  to  the  state  to 
be  first  paid,  where  the  individual  creditor  has  no  antecedent 
lien  overreaching  it. 

The  government  of  the  state  is  established  for  the  good  of 
the  whole,  and  can  only  be  supported  by  means  of  its  revenue; 
which  revenue  the  good  of  the  whole  requires  to  be  protected. 
And  as  it  can  only  act  by  its  agents,  who,  no  matter  how  vigi- 
lant,  can  not  always  be  present  to  protect  its  rights,  a  priority 
in  the  payment  of  its  debts  (which  must  always  be  of  a  publio 
nature)  is  necessary  to  enable  it  to  accomplish  the  ends  of  ita 
institution. 

It  is  not,  therefore,  opposed  to  a  sense  of  right,  that  the  in« 
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teres ts  of  all  should  prevail  over  that  of  an  individual,  when  it 
can  be  asserted  without  di8turbin<^  vested  rights;  which  diligent 
creditors  can  more  readily  acquire  than  the  government  tbroup^h 
its  agents.  And  the  congress  of  the  United  States,  proceeding 
upon  the  like  principle,  and  feeling  the  necessity  for  it,  has  in 
certain  cases  given  a  preference  to  debts  due  to  the  general 
government. 

Assuming,  then,  this  right  of  priority  to  belong  to  the  state, 
in  cases  to  which  it  can  attach,  the  remaining  inquiry  is, 
whether  this  is  a  case  of  that  description,  or  whether  the  pri- 
ority of  the  state's  claim,  which  would  otherwise  have  existed, 
and  might  have  been  enforced,  has  not  been  defeated  by  the 
act  of  the  bank. 

The  debt  due  from  the  bank  to  the  state,  is  a  debt  on  simple 
contract  only,  and  not  a  lien,  as  is,  and  must  be  conceded. 
The  state,  therefore,  having  no  lien  on  the  property  covered  by 
the  deed  of  trust,  but  a  priority  only,  in  the  payment  of  its 
claim,  if  that  right  of  priority  has  not  been  lost,  it  is  subject, 
claiming  under  the  common  law,  to  the  same  common  law  rule, 
applicable  to  the  royal  prerogative  right  of  priority  in  England, 
of  the  same  description.  That  right  in  England  is  enforced  by 
the  process  in  the  writ  of  extent  in  chief,  or  in  aid,  according 
to  circumstances,  and  may  be  here,  by  proceedings  known  to 
our  courts.  But  in  either  case,  to  make  it  available,  the  pro- 
ceeding must  be  resorted  to,  before  other  vested  rights  to  the 
property  sought  to  be  subjected  to  the  claim  are  required. 

In  2  Tidd  Pr.  1098, 1099,  the  law  upon  that  subject  is  thus 
laid  down:  "  When  goods  are  bona  Jide  sold,  or  fairly  assigned 
by  the  king's  debtor  to  the  trainees  for  the  benefit  of  his  cred- 
itors, before  the  teste  of  the  extent,  they  can  not  be  taken  under 
it,  even  though  in  the  latter  case  the  debtor  was  a  trader  within 
the  bankrupt  laws,  and  the  assignment  was  an  act  of  bank- 
ruptcy." And  the  examples  put  by  that  writer  are  these:  '*  A 
factor  to  whom  goods  have  been  sent  for  sale,  and  who  has  ac- 
cepted bills  of  exchange  drawn  on  him  by  his  principal  to  the 
amount  of  their  value,  has  a  lien  on  such  goods  and  the  pur- 
chase money,  which  lien  is  available  against  the  crown,  when 
the  goods  or  money  have  been  seized  under  an  extent  against 
the  principal  for  a  debt  to  the  crown.  So  goods  pawned  or 
pledged  before  the  teste  of  an  extent,  can  not  be  taken  under 
it,  because  the  pawnee  or  bailee  has  a  special  property  in  them; 
nor  for  the  same  reason  goods  demised,  or  let  to  another,  for  a 
term  certain,  during  the  term.    But  it  seems  that  goods  pawned 
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before  the  teste  of  the  extent,  may  be  taken  as  against  the 
pawnee,  on  satisfaction  of  the  pledge."  And  in  1099:  "  That 
an  extent  will  not  operate  upon  the  goods  of  a  bankrupt  ac- 
tually  assigned  before  the  teste  of  the  extent."  The  same  doc- 
trine is  also  to  be  found  in  Chitty's  Prerogative  of  the  Grown, 
285,  and  iu  281,  284,  that  the  extent  is  an  execution,  and  binds 
the  defendant's  goods  only  from  the  award  of  the  execution. 
And  these  writers  are  fully  sustained  by  the  adjudged  cases 
upon  the  subject. 

The  case  of  the  King  in  aid  of  Braddock  y.  Watson  and  an^ 
other,  in  8  Price's  Beports  of  Cases  iu  the  Exchequer,  6,  was  the 
case  of  an  extent  in  aid  against  the  goods  of  an  insolvent 
debtor  of  the  king's  debtor  (between  the  effect  of  which,  and 
an  extent  in  chief,  there  is  no  difference),  where  the  insolvent 
debtor,  having  before  the  teste  of  the  extent  assigned  his  goods 
for  the  general  benefit  of  all  his  creditors  (which  was  an  act  of 
bankruptcy,  he  being  at  the  time  a  trader,  and  within  the  bank- 
rupt laws),  it  was  held  that  the  goods  were  protected  by  the 
assignment  against  the  operation  of  the  extent. 

T?ie  King  y.  Lee  and  others,  6  Price,  869,  decided  in  the  exche- 
quer, is  the  case  of  an  exten  t  in  chief,  issued  against  an  immediate 
debtor  of  the  crown,  who  before  the  teste  of  the  extent  had  sent 
his  goods  to  a  factor  for  sale,  who  had  accepted  bills  of  exchange 
drawn  on  him  by  the  debtor  to  the  amount  of  the  value  of  the 
goods;  and  it  was  ruled  that  the  factor  had  a  lien  on  the  goods 
that  was  available  against  the  claim  of  the  crown;  with  a  recog- 
nition by  the  court,  of  the  principle,  that  goods  pawned  or 
pledged  before  the  teste  of  the  extent  can  not  be  legally  seized 
under  it.  And  in  Giles  v.  Orover  and  another,  decided  in  the 
house  of  lords,  1  CI.  &  Fin.  72,  it  is  treated  as  a  settled 
doctrine,  that  goods  seized  and  sold  by  the  sheriff  under  aji./a. 
before  the  teste  of  an  extent  in  chief,  or  in  aid,  can  not  after- 
wards be  taken  under  that  writ  to  satisfy  a  debt  due  to  the 
crown.  And  it  is  conceded  throughout,  in  the  elaborate  argu- 
ments of  the  judges,  "  that  the  crown  under  its  process  against 
its  debtor  can  not  seize  the  property  of  another.  That  when 
the  property  has  passed  from  the  debtor  to  another  by  contract, 
or  a  fair  and  bona  fide  transfer  before  the  teste  of  the  extent,  or 
under  a  sale  by  a  sheriff  in  virtue  of  afi^fa.,  the  extent  comes 
too  late,  and  the  priority  of  the  king  is  lost;  and  that  the  crown 
can  not  by  its  extent  avoid  an  antecedent  equitable  mortgage, 
or  lien  of  a  factor,  or  of  a  wharfinger,  or  a  6ona  fide  assignment  in 
trust  for  creditors,  or  any  other  similar  assignment  or  charge;  be« 
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cause  they  are  created  when  the  debtor  has  legal  power  and  au- 
thority to  create  them,  and  attach  upon  the  goods  before  the 
process  of  the  crown;  and  the  crown  can  only  take  the  goods 
subject  to  such  liabilities  as  the  debtor  has  legally  created." 

We  have  endeavored  to  show  that  this  is  a  fair  and  bona  fide 
assignment  for  a  valuable  consideration,  and  passed  the  property 
from  the  bank,  and  beyond  its  power  or  control.  If  so,  and 
a  similar  assignment  in  England  has  the  effect  to  protect  the 
property  against  the  king's  extent,  and  to  defeat  his  priority 
(as  we  have  seen  it  does),  it  has  equally  the  effect  here,  to  pro- 
tect the  property  in  the  hands  of  the  trustees  against  the  com- 
mon law  priority  of  the  state.  But  this  has  been  assailed  as  a 
voluntary  assignment  by  the  bank,  and  is  therefore  supposed 
to  be  void  as  against  the  state's  claim,  not  having  been  made 
on  the  solicitation,  or  by  the  coercion  of  its  creditors. 

We  have  seen,  that  being  in  trust  for  the  equal  benefit  of  all 
the  creditors,  it  is  not  void  under  the  statute  of  13  Eliz.  In 
the  King  {aid  of  Braddock)  v.  Wat9on  and  another,  3  Price, 
6,  the  assignment  was  not  made  at  the  instance  of  creditors, 
but  being  for  their  general  benefit,  it  was  held  to  be  good 
against  the  crown.  In  Marbury  v.  Brooks,  7  Wheat.  556,  and 
11  Wheat.  78,  the  assignment  was  for  the  particular  benefit  of 
certain  creditors  (several  banks),  made  not  only  not  at  their  in- 
stance, but  without  their  privity;  yet  it  was  held  to  be  good, 
and  the  assent  to  it  of  the  preferred  banks  presumed,  they  hav- 
ing expressed  no  dissent. 

The  attempt  to  assimilate  the  condition  of  the  bank,  after 
the  execution  of  the  deeds,  to  that  of  a  deceased  debtor,  on  the 
supposed  ground  that  the  bank,  by  the  transfer  of  all  its  prop- 
erty, thereby  became  dissolved,  and  ceased  to  exist  as  a  corpora- 
tion, rests  on  no  stronger  basis. 

An  executor  or  administrator  takes  the  funds  of  the  deceased 
to  be  distributed  according  to  law,  subject  to  such  preferences  as 
the  law  allows.  The  moment  the  debtor  dies,  the  law  asserts  the 
rights  of  the  creditors,  and  takes  the  property  into  its  hands,  and 
makes  or  directs  the  distribution  of  it,  according  to  their  prior- 
ity, that  being  the  law  of  deceased  persons'  estates,  which  a 
testator  can  not  by  his  will  defeat. 

Not  so  in  the  case  of  a  bank;  its  funds  are  in  its  own  hands, 
and  not  in  the  hands  of  the  law;  and,  like  an  individual,  it  has 
the  power  and  authority  to  pay  or  transfer  them  to  or  for  the 
benefit  of  its  creditors.  And  although  it  should,  by  a  transfer 
of  all  its  property,  render  itself  powerless  to  discharge  the 
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ordinary  purposes  of  its  institution,  it  still  remains  a  living  or 
existing  corporation.  But  if  a  mere  assignment  of  all  its 
property,  could  of  itself  have  the  effect  to  dissolve  a  corpora- 
tion, it  could  only  be  on  the  ground  that  the  deed  of  assign- 
ment was  valid  and  effectual  to  pass  the  property  out  of  the 
corporation  —  otherwise,  if  the  deed  was  void,  the  property 
would  remain  in  the  corporation,  and  it  would  stand  as  if  no 
such  deed  had  been  made. 

The  remaining  ground  taken  Dy  the  solicitors  for  the  state 
is,  that  admitting  the  deed  to  be  good,  and  the  state  entitled 
to  come  in  under  it  paripassUy  with  the  other  creditors,  that 
at  once  brings  the  right  of  the  state  into  conflict  with  the  rights 
of  other  creditors,  and  thereby  entitles  it  to  a  preference  to  the 
whole  amount  of  its  debt  —  which  might  be  answered  by  a  ref- 
erence to  the  case  of  the  Xing  {aid  of  Braddock)  v.  Watson 
and  another^  8  Price,  6,  where  the  assignment  was  for  the 
equal  benefit  of  all  the  creditors. 

But  the  proposition  amounts  to  this,  that  the  deed  is  to  be 
first  set  up  as  good  and  valid,  in  order  to  let  in  the  state  to  a 
just  proportion  of  the  funds  under  it,  and  then  to  be  overthrown 
to  give  to  the  state  the  entire  fund,  which  can  not  be ;  the 
deed  can  not  be  good  and  bad  at  the  same  time.  If  void,  and 
the  state  goes  for  the  whole  of  its  debt  (and  it  can  only  do  so 
on  the  ground  of  its  being  void),  it  must  claim  adversely  to  the 
deed.  If  good  (and  we  have  said  and  endeavored  to  show  that 
it  is)  it  has  lost  its  preference,  and  can  only  take  its  just  propor- 
tion, according  to  the  provisions  of  the  deed.  And  taking  un- 
der the  deed,  there  is,  and  can  be  no  conflict  of  rights  between 
the  respective  parties,  each  creditor's  right  being  only  to  a 
just  proportion,  without  disturbing  the  right  or  claim  of  any 
other.  And  when  neither  has  a  right  to  the  proportion  of  the 
other,  but  each  only  to  his  own  separate  and  distinct  propor- 
tion, how  can  there  be  a  conflict  of  rights  ?  It  is  not  like 
a  case  of  the  concurring  rights  of  the  king  and  subject 
creditor;  each  seeking  to  obtain  and  secure  the  whole  or 
the  same  thing,  would  be  a  case  of  conflict.  As  where 
there  is  an  execution  by  the  subject,  and  an  execution  or  ex- 
tent by  the  king,  before  the  right  or  title  of  tlie  subject  is  con- 
summated ;  in  such  case  the  king's  extent  has  the  preference. 
But  if  the  property  be  fairly  and  bona  fide  changed,  or 
the  right  of  the  individual  creditor  be  completed  before  the 
extent,  eitlier  by  sale  under ^.  fa,^  or  a  valid  conveyance 
to  him  or  to  a  trustee  for  his  benefit,  the  extent  coming 
afterwards  will  be  unavailing.  There  being  no  point  of 
time  at  which  the  two  rights  were  in  conflict,  and  nothing  for 
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the  extent  to  act  upon,  after  the  property  ceases  to  be  the 
property  of  the  debtor.  The  right  of  the  state  beiog  only 
against  the  property  of  its  debtor,  and  not  against  the  prop- 
erty of  its  debtor's  creditor. 

We  are  therefore  of  opinion,  that  the  preference  which  the 
state  had,  so  long  as  the  title  of  the  property  remained  in  the 
bank,  is  defeated  by  the  deed  of  trust,  and  the  decree  must  be 
affirmed. 

Decree  affirmed. 


Cited,  in  regard  to  the  prerogative  of  the  state,  and  especially  upon  the 
proposition  that  a  set-off  will  not  lie  against  the  state,  such  a  claim  being 
enforceable  only  through  the  legislatuie  and  not  by  means  of  an  inde- 
pendent suit,  the  test  of  a  set-off,  in  State  v.  Bali,  and  Ohio  R,  R.  Co.,  84 
Md.  874;  and  in  Foley  v.  Bitter,  Id.  655,  where  it  is  distinguished  from 
the  case  of  an  assignment,  fraudulent  on  the  part  of  the  assignors. 

The  case  of  State  v.  Mayo^'  of  Baltimore,  10  Md.  604,  introduced  a  fea- 
ture into  the  discussion  of  a  state's  priority  as  affected  by  a  trust  deed  in 
favor  of  certain  creditors.  The  clerk  of  the  common  pleas  in  the  city  of 
Baltimore  made  an  assignment  in  favor  of  his  sureties;  the  state  and  the 
city  intervened,  seeking  to  subject  to  their  respective  claims  on  the  clerk's 
bond,  the  amounts  realized  from  a  sale  under  the  assignment.  Says 
Eccleston,  J.,  delivering  the  opinion  of  the  court,  p.  515:  ''Although  in 
the  State  y.  Bank  of  Maryland,  6  GUI  &  J.  205,  the  preference  claimed  by 
the  state  was  defeated,  by  reason  of  the  deed  of  trust,  it  does  not  neces- 
sarily follow  that  the  result  must  be  the  same  here.  That  case  is  very 
different  from  this.  There  the  eeetuis  que  trust  under  the  deed  were 
creditors  generally  of  the  bank;  and  it  did  not  appear  that  such  creditors, 
or  any  of  them,  were  debtors  to  the  state  as  sureties  for  the  bank,  or 
debtors  to  the  state  in  any  other  respect,  and  as  such  having  or  claiming 
an  interest  in  the  property  transferred  for  their  use,  by  the  deed,  or  in  the 
proceeds  thereof.  Here  the  ceetuis  que  truet  who  have  any  interest  in  the 
fund  now  in  controversy  are  debtors  to  the  state,  and  are  claimed  to  be 
debtors  to  the  city  also,  and  with  reference  to  the  question  now  before  us 
must  be  so  considered,  for  otherwise  there  is  an  end  of  the  city^s  claim  by 
the  terms  of  the  deed  itself,  without  a  necessity  for  the  state  to  rely  upon 
the  doctrine  of  preference.  Both  creditors  are  therefore  claiming  through 
the  grantor  in  tiie  deed,  and  through  his  sureties,  the  eestuis  que  trvet  in 
the  deed,  and  under  the  same  bond.  If,  in  view  of  the  facts,  irrespective 
of  the  state's  prerogative  of  priority,  the  city  would  have  a  claim  upon 
the  fund,  the  state  would  certainly  have  one  quite  equal  in  grade  to  that 
of  the  city.  This  being  true,  then  if  the  state's  prerogative  is  taken  into 
consideration,  the  priority  given  by  it  must  exclude  the  city,  when  there 
is  not  enough  to  overpay  the  state.  And  as  the  present  fund  is  not  suffi- 
cient to  pay  the  judgment  of  the  state  upon  the  last  bond,  the  mayor  and 
city  council  can  have  no  right  to  a  portion  of  the  balance  in  dispute." 

Debts  Dub  to  the  State  are  Preferred  in  the  settlement  of  dece- 
dents' estates:  Jones  v.  Jones,  18  Am.  Dec.  827.  The  people  have  succeeded 
to  all  the  rights  of  the  king:  People  v.  Herkimer,  15  Id.  879;  Wend^  v. 
Jackson,  22  Id.  635;  Lansing  v.  Stnith,  21  Id.  89. 

Ahsignment  of  Property  for  the  Benefit  of  Creditors. —  See 
Crawford  v.  Inylor,  post,  and  note. 
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Clarke  v.  State,  use  of  Williams. 

[6  OiLL  k  JOHHBOV,  98&] 

Joint  Administbatobs  abe  Eksponsiblb,  jointly  and  severally,  each  for  hit 
own  act,  and  also  for  the  acts  of  each  other.  To  avoid  this  responsibility 
for  each  other,  they  should  ezecnte  several  bonds. 

AonoN  brought  against  the  personal  representatives  of  Calls- 
tas  Underwood,  the  co-administrator,  vriih  one  Holton,  of  J. 
Underwood,  deceased.  The  bond  on  which  the  action  was 
brought  was  in  the  common  form.  .Plea,  performance.  Reply, 
setting  out  a  judgment  against  Holton,  the  BurTiving  adminis- 
trator, and  a^. /a.  returned  ntdla  bona.  Demurrer  and  joinder. 
Judgment  for  the  plaintiff. 

John  M.  S.  Causin,  for  the  appellants. 
Tuck,  contra. 

By  Court,  Dobset,  J.  We  can  not  adopt  the  anomalous 
character  attempted  to  be  given  to  the  bond  on  which  the  pres- 
ent action  is  founded,  viz. :  that  it  is,  as  it  were,  the  separate 
bond  of  each  administrator,  in  which  the  securities  are  bound 
for  both;  but  the  administrators  are  not  responsible  the  one 
for  the  other.  Had  the  administrators  designed  to  place 
themselves  in  that  attitude,  they  should  have  executed  separate 
bonds.  By  the  unequivocal  import  of  the  present  obligation, 
which  we  can  not  control,  and  are  not  at  liberty  to  depart  from, 
they  are  jointly  and  severally  answerable,  not  only  each  for  his 
own  act,  but  also  each  for  the  acts  of  the  other.  Conourring  in 
opinion,  therefore,  with  the  county  court, 

Judgment  afi&rmed. 


LiABiUTT  OF  ExEOUTOBS  FOB  Each  Othxb's  Aotb. — BtoUen  V.  Batemam, 
22  Axn.  Dec  722,  and  note;  Sutherland  v.Brwh,  II  Id.  ZBS;  LmoirT.Wmm, 

6  Id.  597. 


Ranahan  v.  O'Neale. 

[G  OtLXi  ft  JoBirioN,  298.] 
Shebiff  is  not  Liablb  fob  Attachino  and  selling  property  under  a  /.  /a., 
where  one  claiming  the  property  as  his  own  gives  notice  of  snch  claim  to 
the  sheriff,  but  omits  to  defend  his  title  on  the  return  of  the  attachment 

Tbespass  against  a  sheriff  for  taking  and  selling  the  goods  of 
the  plaintiff.     Verdict  for  the  plaintiff  for  the  amount  of  his 
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claim,  subject  to  the  opinion  of  the  court.  The  officer  had  at- 
tached the  goods  as  the  property  of  another  by  virtue  of  two 
writs  issuing  against  such  other.  The  plaintiff  claimed  the 
property  as  his  own,  and  notified  the  sheriff  of  his  claim.  The 
plaintiff  was  not  warned  to  appear  to  enforce  his  claim,  but  the 
writs  contained  the  usual  clause  of  set.  fa.;  and  on  the  judgment 
of  condemnation  the  property  was  sold  under  writs  of  Ji,  /a. 
The  county  court  gaye  judgment  for  the  defendant. 

Brewer,  for  the  appellant. 
Magruder,  contra. 

By  Court,  Stephen,  J.  It  is  true  that  in  actions  of  trespass 
similar  to  the  present,  the  plaintiff  is  not  bound  to  prove  the 
whole  of  his  gravamen  as  laid  in  his  pleadings,  but  may  recover 
less  than  he  claims,  and  according  to  the  extent  of  his  proof  as 
giveu  to  the  jury;  but  in  this  case  we  are  informed  by  the  state- 
ment of  facts,  that  the  suit  was  brought  for  taking  and  selling 
the  property  in  question,  and  damages  have  been  assessed  by 
the  jury  co-extensive  with  the  plaintiff's  claim;  and  the  question 
submitted  to  the  court  was,  whether  the  plaintiff  was  entitled, 
upon  the  facts  agreed,  to  retain  the  verdict  and  to  have  a  judg- 
ment entered  upon  it.  The  question  therefore  presented  to  the 
court  for  their  decision  seems  to  have  been,  whether  the  plaintiff 
was  entitled  to  recover  generally,  or,  in  other  words,  whether 
he  was  entitled  to  recover  to  the  whole  extent  of  his  demand. 

We  do  not  think  that  his  right  to  recover  can  be  sustained  to 
that  extent,  as  it  would  involve  the  responsibility  of  the  sheriff 
for  an  act,  as  a  tort,  which  as  an  officer  of  the  law  he  was  bound 
to  perform.  In  selling  the  property  under  the  Jieri  facias,  he 
can  not  be  considered  as  a  trespasser  or  wrong-doer,  and  re- 
sponsible in  damages  to  the  party  claiming  title  to  the  prop- 
erty. He  acted  only  in  obedience  to  the  mandate  of  the  law, 
aud  it  would  be  strange  if  the  law,  whose  mandate  he  obeyed, 
should  hold  him  responsible  in  damages  for  such  obedience. 
Nor  was  it  essential  to  justice  in  this  case,  that  the  appellant 
shoulcnL)e  entitled  to  call  in  question  the  legality  of  the  sale  so 
made,  in  order  to  vindicate  his  rights  of  property,  if  wrong- 
fully seized  or  illegally  violated;  because,  having  had  notice  of 
the  attachment  of  his  property,  as  claimed  by  him,  he  had  a 
right,  on  the  return  of  that  attachment,  to  have  appeared  in  court, 
and  there  moved  to  have  quashed  the  attachment. 

In  3  Har.  and  McH.  652,  553,  the  former  chief  judge  of 
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this  coorty  in  delivering  the  opiiiion  of  the  ckratt'  ix(  the  late 
general  court,  upon  the  case  of  an  attachment  then  pending 
before  him,  lays  down  the  following  principles  in  ;relation  to 
that  species  of  process,  and  the  mode  of  proeeedia^  under  it. 
He  there  sajs,  that  "  for  an  apparent  defect  itf^tlie  prbceed-  ' 
ings  before  the  court,  the  attachment  taaj  be^qbashed,  upon 
suggestion  of  such  defect  to  the  court,  either  by  the  defendant 
himself,  or  a  third  person  claiming  an  interest  in  the  property 
attached.  The  attachment  beiog  a  summary  proceeding,  not 
changing  its  nature  until  there  is  an  appearance  with  bail,  eTerjr 
fact  is  cognizable  by  the  court  which  will  show  the  attachment 
issued  irregularly,  or  to  show  the  property  attached  does  not 
belong  to  the  defendant,  and  evidence  dehors  or  ektrinsic,  the 
proceedings  may  be  resorted  to,  and  the  proof  is  to  b^  made  to 
the  court,  because  the  proceeding  is  siimtnaiy  and  without  the 
intervention  of  a  jury.''  The  appellant,  then,  in  this  ckse,  hav- 
ing full  knowledge  in  fact  of  the  attachment  dl  his  ^rop^rty,  al- 
though it  may  be  that  he  was  not  legally  warned  by  the  sheriff, 
might  have  appeared  if  he  had  thought  fit,  and  dioved  the  court 
to  release,  or  exonerate  it  from  the  effect  Und  operation  of  the 
attachment.  This  he  did  not  do,  in  consequence  of  which  it 
was  condemned,  and  rendered  liable  to  execution  and  sale,  for 
the  purpose  of  satisfying  the  plaintiff's  claim.       ^ 

Upon  the  best  and  most  mature  consideration  we  have  been 
able  to  give  the  subject,  we  think  that  there  is  loo  error  in  the 
judgment  of  the  court  below,  and  that  the  eaiae  ought  to  be 
aflbmed;  the  sheriff  having  sold  the  properly  by  virtue  of  a 
fieri  faciaa,  issued  upon  the  judgment  of  a  court  of  competent 
jurisdiction,  can  not  be  responsible  in  damages  for  making  such 
sale:  10  Johns.  138.  In  that  case  the  rule  is  cftated  to  be, 
that  "  where  a  court  has  jurisdiction  of  the  subject-matter,  it  is 
sufficient  to  justify  the  officer  executing  its  process,  for  the  offi- 
cer is  not  bound  to  examine  into  the  validity  of  Hb  proceedings, 
or  the  regularity  of  its  process.''  To  the  same  effect,  see  10 
Ck>ke,  76,  where  the  distinction  is  stated  to  be  this:  "  Where  a 
court  hath  jurisdiction,  of  the  cause,  and  proceedeth  inverso  or- 
dine,  or  erroneously,  there  the  party  who  sueth,  or  the  officer, 
or  minister  of  the  court  who  executeth  the/pr^ept  or  process 
of  the  court,  no  action  lieth  against  them.  .  Bi|t  when  the  court 
hath  not  jurisdiction  of  the  cause,  then  the  whole  proceeding  is 
coram  nonjudice,  and  actions  lie  against  them,  without  any  le- 
gard  of  the  preceptor  process."  The  authorities  above  cited 
clearly  show,  that  the  sheriff  in  thp  case  before  this  court,  was 
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jastified  in  making  the  sale,  and  of  oourse  was  not  responsible^ 
in  damages  for  that  act. 
Judgment  affirmed. 

Bight  or  Third  Persons  to  Test  the  Vauditt  of  ak  Attachment 
on  tbe  return  thereof,  ia  considered  settled  by  onifomi  practice,  and  by  au- 
thority in  Maryland:  Hovoard  v.  Oppenheimer,  25  Md.  366;  Clarke  v.  MeHa^- 
uUy  29  Id.  229,  each  following  the  principal  case. 

JusTincATiON  OF  OFFICERS  BT  THEIR  PROCESS. — See  Scnococl  V.  B&ugk^ 
ton,  21  Am.  Dea  181,  and  note,  wherein  the  subject  is  fully  considered^, 
Wataon  ▼.  Wataon,  23  Id.  324;  Miller  v.  Brown^  Id.  693. 


Crawford  t;.  Taylor. 

[6  OiLL  k  JOBIIBOH,  8X1.] 

A  Voluhta&t  Assioiiicsnt,  or  an  assignment  with  an  intent  to  give  aoi 
undue  preference  to  a  creditor  by  a  debtor  in  contemplation  of  bank- 
ruptcy, is  Toid. 

Air  Assxonxent  is  not  Voluntary  when  made  under  the  urgent  demand* 
of  the  creditors. 

That  the  Claim  is  not  Dux  for  the  seonrity  of  which  the  assignment  wae. 
made,  does  not  vitiate  it 


Bill,  by  Taylor,  trnstee,  and  others,  creditors  of  Ford,  to 
aside  assignments  made  by  him  to  certain  preferred  creditora. 
The  decree  of  Bland,  chancellor,  was  that  the  assignments  to 
Grawfords  and  Bellman  were  Toid,  and  that  the  title  to  tha 
property  be  vested  in  Taylor.    The  fiiots  appear  from  thet 
opinion. 

Johnson  and  Kennedy,  for  the  appellanta. 
Mayer  and  OiU,  conira. 

By  Gourt,  Gbaxbibs,  J.  The  appeal  from  the  decision  of  tha 
chancellor  in  these  cases,  is  prosecuted  by  three  of  the  defend* 
ants  below,  Hugh  and  William  Crawford  and  James  C.  Sell- 
man,  and  seeks  to  reyerse  the  decree  of  second  of  January,. 
1833,  the  report  of  the  auditor,  and  the  order  ratifying  that 
report. 

The  cases  were  coDSolidated  by  an  order  of  the  chancellor,, 
and  so  far  as  the  decree  affects  the  other  parties.  Ford,  Fran- 
ciscas,  and  the  Commercial  and  Farmers'  Bank,  it  has  beeii^ 
acquiesced  in.  The  only  questions,  therefore,  for  the  decision, 
of  this  court,  are  such  as  arise  oat  of  the  transactions  of  H. 
and  W.  Crawford,  and  those  of  Sellman.  The  two  cases  are- 
subject  to  the  same  considerations,  and  the  objections  urged 


r 
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apply,  if  at  kll,  witk  ^tud  force  to  both.  The  slight  variationfl 
in  their  history  as  detailed  in  the  eridence,  are  not  of  a  charac- 
ter to  affect  the  legal  principles  upon  which  they  depend. 

The  transfers  made  by  Ford  to  the  appellants  are  chaiged  in 
the  bills  to  have  been  made,  **  with  a  view  or  nnder  an  ex- 
pectation of  being  or  becoming  an  insolvent  debtor,  and  with 
an  intent  thereby  to  give  an  undue  and  improper  preference/' 
and  to  be  therefore  void  by  the  express  provisions  of  the  in- 
solvent laws  of  this  state. 

The  bills  assert,  and  the  argument  has  endeavored  to  estab- 
lish as  auxiliary  2)ropositions:  That  Ford,  at  the  date  of  the 
transfers,  was  in  fact  unable  to  pay  his  debts;  that  he  well  knew 
his  condition;  and  that,  being  thus  insolvent  in  fact,  and  ap- 
prised of  his  condition,  he  made  the  transfer  without  solicita- 
tion, and  of  his  own  mere  motion.  The  testimony  in  the  cause 
is  submitted  as  establishing  these  allegations,  and  as  proving 
also  the  knowledge  by  the  appellants  of  Ford's  pecuniary  situa- 
tion when  the  property  was  received. 

It  may  be  conceded  that  the  testimony  does  establish  the 
fact  of  Ford's  inability  to  discharge  his  debts  on  the  seventeenth 
of  Maj',  1830,  the  date  of  the  transfers.  That  his  property  at 
that  time  was  insufficient  in  value  for  that  purpose.  That  Ford 
was  perfectly  informed  of  bis  insolvent  condition;  and  that  the 
appellants,  if  they  did  not  certainly  know,  had  every  reason  to 
apprehend,  and  did  apprehend,  his  embarrassments  and  failure. 
There  is  no  ground  to  contend  from  any  facts  in  the  case,  that 
actual  fraud  has  been  committed  by  the  appellants  and  Ford, 
wbicb,  exclusive  of  the  positive  provisions  of  the  insolvent 
laws,  will  vitiate  the  transfers.  The  effort  which  seems  to  have 
been  at  one  time  intended  to  prove  a  secret  delivery  of  the 
pro2)erty,  at  unusual  hours  of  the  day,  so  as  to  escape  observa- 
tion, has  altogether  failed,  and  the  nature  and  amount  of  the 
claims  due  the  appellants  from  Ford,  and  the  full  and  fair 
value  at  which  the  property  was  taken,  negative  all  idea  of  that 
kind. 

The  court  do  not  perceive  any  difficulty  in  the  fact,  that  large 
purchases  were  made  by  Ford  within  a  short  period  of  the  trans- 
fers. The  articles  purchased  were  in  the  way  of  his  trade,  and, 
as  is  proved,  were  such  as  persons  pursuing  the  same  business 
kept  in  store,  and  such  as  at  that  period  of  the  year  were 
usually  purchased  by  the  particular  class  of  customers  to  whom 
he  principally  sold. 

The  ground  mainly  relied  upon  in  the  argument,  and  upon 
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-  which  alone  anj  sembhiDoe  of  ezoeption  can  be  ui^fed  against 
the  transfers,  is,  that  they  are  in  violation  of  the  provisions  and 
spirit  of  our  insolvent  laws.  It  has  been  justly  remarked,  that 
these  provisions  have  been  suggested  by,  and  adopted  from  the 
English  bankrupt  system.  The  foundation  upon  which  that 
system  rests  is,  that  a  debtor  has  no  right  to  prefer  one  creditor 
to  another,  when  he  is  honestly  and  equally  bound  to  pay  all. 
The  courts  have  therefore  properly  adjudged,  that  a  debtor, 
contemplating  an  act  of  bankruptcy,  shall  not,  to  gratify  his 
personal  partialities,  select  a  favorite  creditor  and  secure  him, 
by  an  assignment  of  a  part  of  his  property,  leaving  others  to 
share  a  dividend  of  what  remains,  when  that  favorite  creditor 

•  had  no  higher  or  better  claim  in  law  or  equity,  than  the  others. 
But  the  bankrupt  laws,  while  thus  prohibiting  to  the  debtor  the 
voluntary  preference  of  one  creditor  to  auother,  never  intended 

'  to  deny  to  any,  the  advantage  of  an  active  pursuit  of  his  claim. 
The  maxim,  " vigilaTUilmSy  non  dormierUibua  gervat  lex"  is  as 
Bound  and  as  applicable  since,  as  before  the  introduction  of  the 
bankrupt  system.  The  voluntary  assignment  to  a  creditor  has 
universally  been  considered  "an  undue  preference,"  whilst  an 
involuntary  assigument  is  not  so.  Indeed,  the  very  terms  of 
the  rule  would  seem  to  exclude  from  its  operation  an  act  not 
voluntary;  for  a  party  can  not  be  said  to  **  prefer,"  or  "  give  a 
preference,"  by  doing  an  act  not  the  result  of  his  own  volition. 
The  rule,  therefore,  Tvhich  may  be  regarded  as  running 
through  all  the  cases  on  those  laws  is,  that  a  voluntary  assign- 
ment, or  an  assignment  with  an  intent  to  give  an  undue  prefer- 
ence to  a  creditor,  by  a  debtor  in  contemplation  of  bankruptcy, 
is  void.  Some  difference  may  be  found  to  exist  in  the  facts  to 
which  the  principle  of  voluntary,  or  involuntary  assignments 
has  been  applied,  but  the  rule  is  distinctly  recognized  in  all  the 
cases.       This  rule   is   incorporated  in  the  acts  of  assembly 

*  constituting  the  insolvent  system  of  this  State.  The  act  of 
1812,  c.  77,  makes  void  any  deed,  assignment,  etc.,  to  a 
creditor,  by  any  person,  **  with  a  view,  or  under  an  expectation, 
of  being  or  becoming  an  insolvent  debtor,  and  with  an  intent 
thereby  to  give  an  undue  and  improper  preference  to  such 
creditor." 

Former  decisions  in  this  court  have  concluded  the  question, 
as  to  the  meaning  and  construction  of  the  words,  **  insolvent 
debtor,"  here  used.  The  case  of  Hickley  v.  Farmers  and  Mer* 
chants'  Bank,  5  Gill  and  J.  377,  decides,  according  to  the  settled 
construction  to  which  it  alludes,  that  they  mean,  "  taking  the 
benefit  of  the  insolvent  laws." 
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If,  therefore,  the  intent  to  give  an  undue  preference,  is  to  be 
received  as  subject  to  the  distinctions  which  have  obtained  un- 
•<ler  the  bankrupt  laws,  between  a  yoluntary  and  involuntaiy 
transfer  or  assignment,  as  we  think  it  should,  it  will  be  necessary 
to  the  appellees  to  establish,  that  Ford  made  the  transfers  with 
a  view  or  expectation  of  taking  the  benefit  of  the  insolvent  laws, 
and  also  that  he  voluntarily  made  these  transfers,  to  prefer  the 
appellants.  We  do  not  think  either  of  these  positions  is  es- 
tablished by  the  facts  and  circumstances  in  the  case.  There  is 
.  so  evidence  to  prove,  that  he  had  the  expectation  of  being  an 
iusolvent  petitioner  in  point  of  fact.  He  had  before  been  em- 
barrassed, and  had  failed,  without  resorting  to  such  a  means  of 
relief.  He  surrendered  to  his  creditors  the  property  which  re- 
mained in  his  hands,  and  acted  as  if  he  seriously  desired  and 
'expected  their  acquiescence  to  his  proposed  arrangement  with 
4bem.  He  knew  that  such  an  arrangement  was  usual,  and  aa 
his  misfortunes  were  the  result  of  accidents,  over  which  he 
<:uuld  exert  no  control,  the  failure  of  the  fisheries  on  the 
Susquehanna  for  several  successive  years,  and  no  dishonesty  or 
extravagance  appears  to  be  chargeable  to  him,  we  can  not 
adopt  the  suggestion  of  the  appellee's  counsel,  that  he  could 
look  to  no  other  event,  but  to  be  driven  to  the  alternative  of 
becoming  an  applicant  for  the  benefit  of  the  insolvent  laws,  or 
of  lying  in  jail.  His  examination  before  the  commissioners  has 
lieen  used  as  evidence  in  this  case,  by  consent,  and  denies,  as 
Lis  several  answers  to  the  several  bills  in  chancery  also  deny, 
that  be  had  such  a  view  or  expectation,  nor  do  we  find  the  tee- 
timouy  of  any  witness  to  impeach  this  statement. 

While  pursuing  his  effort  to  obtain  a  release  by  arrangement 
^'ith  his  creditors,  he  was  availing  himself  of  every  means  in 
liis  power,  and  calling  upon  such  friends  as  he  could  enlist,  to 
avert  the  proceedings  of  his  creditors  at  law,  and  did  in  fact,  by 
adjusting  the  most  pressing  demands  upon  him,  keep  himself 
ifrom  being  taken  in  execution  until  the  first  of  January  follow- 
ing, being  more  than  seven  months  after  it  is  supposed  he  in- 
dulged the  view  and  expectation  of  petitioning,  and  being  also 
after  all  hope  of  compromise  vdth  a  large  part  of  his  creditors 
was  at  an  end. 

Nor  do  we  regard  the  transfers  as  voluntarily  made.  In  the 
-case  of  the  Crawfords,  the  advances  were  made  under  circum- 
stances very  peculiar.  At  a  moment  of  most  pressing  necessity, 
'when  the  immediate  use  of  money  was  of  the  last  importanc< 
to  his  credit,  and  when  by  the  testimony  of  two  of  the  witnesses 
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he  ootdd  nbi  obtain  it  elsewhere,  he  receiyed  a  loan  from  them 
on  the  most  solemn  pledge,  which  could  bind  his  honor  and 
his  conscience,  to  secure  this,  and  all  their  other  advances, 
whenever  and  however  thej  might  demand.  Thej  did  after- 
wards demand  it,  and  were  urgent  and  pressing  for  payment, 
and  prescribed  the  particular  mode,  and  the  particular  time  for 
the  redemption  of  his  pledge;  neither  the  time  nor  the  mode 
being  inconsistent  with  his  ability  or  his  obligation.  He  paid 
them  not  all  that  he  was  indebted,  but  to  the  amount  that  he 
had  pledged — ^the  amount  of  their  loans;  and  paid  them  in 
goods  at  a  fair  and  full  value,  and  indeed  at  a  price  of  which 
they  complained,  and  at  which  they  were  not  able  to  sell  them 
afterwards. 

In  Sellman's  case,  there  is  no  proof  of  such  a  solemn  pledge 
previously  given,  but  it  was  for  a  debt  of  precisely  the  same 
kind  ^s  Crawford's,  and  when  Sellman  insisted  on  being  paid, 
as  one  of  the  witnesses  has  said,  was  **  urgent  and  pressing  for 
payment,  or  security,"  he  satisfied  so  much  of  Bellman's  debt 
as  arose  from  loans,  in  the  same  manner  as  he  had  satisfied 
Crawford's,  leaving  each  of  them  other  debts  still  unpaid, 
which  arose  in  the  usual  and  ordinary  transactions  between 
them  as  merchants. 

It  has  been  said  that  these  appellants  never  would  have  been 
paid,  except  for  the  peculiar  relation  in  which  they  stood  to 
Ford.  But  this  does  not  vitiate  the  payment.  A  man  may 
yield  more  readily  to  the  solicitation  of  a  creditor,  to  whom 
he  is  under  peculiar  pecuniary  obligations,  and  it  is  perfectly 
probable  that  Ford  was  gratified  to  have  an  opportunity  to 
place  these  peculiar  debts  in  a  state  of  comparative  security. 
But  there  is  not  in  the  whole  testimony  one  solitary  fact  that 
goes  to  show  he  ever  moved  in  the  matter,  or  suggested  to  him 
the  necessity  of  making  a  demand  upon  him;  nor  indeed  is 
there  the  least  evidence  of  his  intention  to  do  this,  or  any  other 
act,  which  should  make  it  necessary  for  him  to  discontinue  his 
business  and  trade,  or  to  diminish  its  extent,  until  the  appel- 
lants required  of  him  the  delivery  of  so  much  of  his  stock  of 
goods  as  was  necessary  to  discharge  their  claims.  It  was  also 
strongly  insisted  that  the  notes  on  which  the  appellants  were 
liable  for  the  advances  made  to  Ford  were  not  due.  The  cases 
referred  to  in  the  argument  show  that  this  is  not  material.  The 
creditor  is  entitled  to  use  vigilance  and  obtain  security,  as  well 
before  as  after  the  debt  is  payable,  and  it  was  expressly  a  part 
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of  the  contract  with  the  Crawfords,  to  secnre  them  at  any  time, 
as  well  as  in  any  mode  they  might  require. 
Decree  reyersed,  and  bill  diamissed  with  costs. 


Pbefbkences  to  Creditobs. — That  a  party  in  failing  drcnmstanoes  may 
prefer  one  or  more  creditors  by  conveying  a  portion  or  the  whole  of  his  prop- 
erty to  him  or  them,  to  the  ezclnsion  of  other  creditors — ^provided  the  trans- 
action be  honafidCf  is  an  elementary  principle  of  law  recognized  by  the  com- 
mon law,  and  by  the  courts  of  the  various  states:  Crawford  v.  Kirhtey,  55 
Ala.  282;  S.  C,  28  Am.  Rep.  704;  WUliama  v.  Buzzard,  11  Ark.  718;  Cook 
V.  Cook,  12  Id.  387;  King  v.  Payne,  18  Id.  589;  Iltif  v.  Boane,  22  Id.  184; 
Oox  V.  Fraley,  26  Id.  20;  Bates  v.  Coe,  10  Conn.  280;  Dana  v.  Stan/ords, 
10  CaL  277;  Wheaton  v.  NevilU,  19  Id.  41;  Meeker  v.  Harris,  Id.  278;  Row- 
land v.  Coleman,  45  Ga.  204;  Embry  v.  Clapp,  38  Id.  245;  Monis  v.  Tilison, 
81  111.  607;  Ilessing  v.  McCloskey,  37  Id.  341;  Waddams  v.  Humphrey,  22 
Id.  661;  Davis  Y.  Gibbon,  24  Iowa,  257;  Johnson  v.  McOrew,  11  Id.  151; 
Fromme  v.  Jones,  13  Id.  474;  Kayser  v.  Heavenrich,  5  Kan.  325;  Whitehead 
v.  Woodr^f,  11  Bush,  210;  Bull  v.  Harris,  18  B.  Mon.  195,  201;  French 
V.  Motley,  63  Id.  326;  Ferguson  v.  Spear,  65  Id.  277;  Hanscom  v.  Buffum, 
66  Id.  246;  (?/«?»  v.  (7rorcr,  3  Md.  212;  Mayfield  v.  Kilgour,  31  Id.  240; 
G'vi^  v.  Leonard,  18  Pick.  611;  G'rec/i  v.  Tanner,  8  Met.  411;  Banfield  v, 
Whipple,  14  Allen,  13;  Oiddings  t.  ^ear«,  115  Mass.  505;  //t/^  v.  Bowman, 
35  Mich.  191;  (7awii  v.  Murray,  15  Mo.  378;  Hendersonv.  Henderson,  55  Id. 
534;  ^w/«wi  v.  Cfreen,  20  Am.  Deo.  662;  S.  C,  5  N.  H.  71;  Garrets&n  v. 
^roim,  2  Dutch.  (26  N.  J.  L. )  425;  Vreeland  v.  Jacobus,  4  C.  K  Green  (19  N. 
J.  Eq.)  231;  Stillman  v.  Stillman,  6  Id.  (21  N.  J.  Eq.)  126;  IftiifcM  v.  Ferris, 
4  Am.  Dec.  364;  S.  C.,  5  Johns.  335;  Mackie  v.  Coinw,  15  Am.  Deo.  477; 
S.  C.,  6  Cow.  647;  Grover  v.  Wakeman,  25  Am.  Dec.  624;  S.  C,  11  Wend. 
187;  flaydock  v.  Coope,  63  N.  Y.,  69;  Hopkins  v.  Beebe,  26  Pa.  St.  85;  York 
County  Bank  v.  Carter,  38  Id.  446;  Keen  v.  KUehner,  42  Id.  529;  JB«n«z  v. 
/?oci-fy,  69  Id.  71;  Thornton  v.  2'amfy,  39  Tex.  644;  Reeves  v.  Shry,  Id.  634; 
Tan  //ooi  v.  Walton,  28  Id.  59;  MitcheU  v.  ^ca/,  8  Yerg.  417;  GaU  v.  Dift- 
reZ/;  10  Id.  147;  Rindskqf  v.  Guggenheim,  3  Coldw.  284;  i/oTM  v.  Slason,  13 
Vt.  296;  Sliedd  v.  Bank  of  Brattleboro,  32  Id.  709;  Tompkins  v.  H'Aec/er,  16 
Pet.  106;  Marbury  v.  i?rooX:«,  7  Wheat.  666;  S.  C,  11  Id.  78.  As  is  said  in 
Wliealon  v.  Neville,  19  Cal.  41,  46,  quoting  from  Dana  v.  Star^fords,  10  Id. 
277,  *'a  conveyance  giving  a  preference  is  not  fraudulent,  though  the  debtor 
be  insolvent,  and  the  creditor  be  aware  at  the  time  that  it  will  have  the  effect 
of  defeating  the  collection  of  other  debts.  To  avoid  the  conveyance,  there 
must  be  a  real  design  on  the  part  of  the  debtor  to  prevent  the  application  of 
his  property,  in  whole  or  in  part,  to  the  satisfaction  of  his  debts.  A  creditor 
violates  no  rule  of  law,  when  he  takes  payment  or  security  for  his  demand, 
though  others  are  thereby  deprived  of  all  means  of  obtaining  satisfaction  of 
their  own  equally  meritorious  claims."  Many  of  the  above  decisions  use 
similar  language:  Glenn  v.  Grover,  3  Md.  212;  Johnson  v.  McGrew,  11  Id. 
151;  Nicholson  v.  Leavitt,  4  Sandf.  252;  Covanltovan  v.  Hart,  21  Pa.  St.  495; 
Warland  v.  Kimberlin,  6  B.  Mon.  608;  Kinnaird  v.  Adams,  11  Id.  102. 

The  right  of  a  debtor  to  give  a  preference  springs  from  his  ownership,  and 
his  dominion  over  his  property;  and  if  he  acts  in  good  faith,  pays  an  honest 
debt,  and  reserves  no  advantage  to  himself,  the  payment  is  valid.  The 
right  of  a  creditor  to  secure  himself,  io  obtain  payment  of  a  just  debt  by 
activity  and  vigilance,  is  not  affected  by  the  debtor^s  insolvency,  or  hit 
knowledge  of  it,  or  by  the  fact  tliat  by  securing  himself  he  defeats  another. 
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He  is  not  bomid  to  protect  other  creditors;  if  be  merely  obtains  what  is  due 
him,  there  can  not  be  said  to  be  fraud  in  the  transaction:  Oiddings  v.  Sears,  1 15 
Kass.  605.  This  right  of  a  debtor  to  prefer  a  creditor,  and  the  limitation  of 
the  principle,  are  thos  stated  by  Chief  Justice  Bigelow  in  Banjldd  v.  Whip* 
pie,  14  Allen,  13,  14,  and  reiterated  in  the  decision  from  115  Mass.,  above 
dted:  "The  preference  of  one  creditor  over  another  does  not  constitute  a 
fraud  at  common  law.  If  a  debtor  is  unable  to  pay  all  his  debts,  he  commits 
no  fraud  (in  the  absence  of  any  statute  provision  regulating  the  ^stribution 
of  insolvent  estates)  by  appropriating  his  property  to  the  satisfaction  of  one. 
or  more  of  his  creditors  to  the  exclusion  of  all  others.  Nor  does  it  make  any 
difference  that  both  the  creditor  and  debtor  know  that  the  effect  of  such  ap- 
propriation will  be  to  deprive  other  creditors  of  the  power  of  reaching  the 
debtor's  property  by  legal  process  in  satisfaction  of  their  claims.  If  there  is 
no  secret  trust  agreed  upon  or  understood  between  the  debtor  and  creditor 
in  favor  of  the  former,  but  the  sole  object  of  a  transfer  of  property  is  to  pay 
or  secure  the  payment  of  a  debt,  the  transaction  is  a  valid  one  at  comnion  law. 
The  distinction  is  between  a  transfer  of  property,  made  solely  by  way  of  prefer- 
ence of  one  creditor  over  others,  which  is  legal,  and  a  similar  transfer,  made 
with  a  design  to  secure  some  benefit  or  advantage  therefrom  to  the  debtor, 
which  is  fraudulent  and  illegal." 

The  fact  that  other  creditors  may  lose  their  claims,  by  reason  of  the  pref- 
erence, can  not  avoid  it:  Thornton  v.  Tandy,  39  Tex.  544;  Hopkina  v.  Beebe, 
26  Pa.  St.  85;  Waddams  v.  Humphreij,  22  111.  C61;  Wheaton  v.  Neville,  19 
Cal.  41;  Oiddings  v.  Sears,  115  Mass.  505;  nor  does  the  manner  in  which  the 
preference  is  given  affect  its  validity,  provided  it  is  tainted  with  no  mala  fides, 
and  with  no  reserved  benefit  for  the  debtor.  Thus  the  preference  may  be 
given  by  the  simple  transfer  of  property;  as  was  the  case  with  a  majority  of 
the  decisions  first  referred  to  in  this  note;  it  m'^y  be  given  by  deed :  Buffum 
V.  Qreen,  20  Am.  Dec  562;  S.  C,  5  N.  H.  71;  Covanhovan  v.  I/aj't,  21  Penn. 
495;  Morse  v.  Slaaon,  13  Vt.  296;  by  mortgage:  Funk  v.  Staafs,  24  111.  632; 
Kennaird  v.  Adams,  11  B.  Mon.  102;  Camall  v.  Duvall,  22  Ark.  136;  by 
judgment:  York  County  Bank  v.  Carter,  38  Pa.  St.  446;  Keen  v.  Kleckner,  42 
Id.  529;  Bentz  v.  Rockey,  69  Id.  71;  Meeker  v.  Harris,  19  Cal.  278;  Shedd  v. 
Bank  of  BrattUhoro,  32  Vt.  709;  or  the  debtor  may  give  his  note  for  the  debt, 
in  order  that  it  may  be  put  in  suit,  and  his  effects  attached :  SJiedd  v.  Bank 
q/*  Brattleboro;  and  this,  although  the  debt  had  not  matured:  Id.  A  claim 
against  which  the  statute  of  limitations  had  run,  may  be  preferred:  Keen  v. 
Kleckner,  42  Pa.  St.  529;  the  statute  being  for  the  benefit  of  the  debtor,  not 
of  the  creditors.  And  a  deed  of  property  may  be  delivered  to  a  third  per- 
son, to  be  delivered  to  the  creditor  grantee  on  the  grantor's  death,  unless  the 
grantor  shall  otherwise  direct  in  his  life- time:  Morse  v.  Slason,  13  Vt.  296. 
The  preference  may  be  given  after  suit  brought:  Vreeland  v.  Jacobus,  4  C.  E. 
Green  (19  N.  J.  Eq.),  231;  though  it  may  defeat  an  attachment:  Wheaton  v. 
Neville,  19  Cal.  41;  or  a  writ  of  replevin:  Moi^is  v.  Tillson,  81  HI.  607.  Nor 
does  it  impair  the  preference  that  it  was  given  for  the  purpose  of  defeating 
other  creditors.  As  is  said  in  Tfwniton  v.  Tandy,  39  Tex.  544:  ''The  law 
favors  a  creditor  who  is  attempting  to  collect  or  secure  a  just  debt  and  the 
rigid  rules  in  regard  to  the  intent  of  the  debtor  or  the  knowledge  of  that  in- 
tent, which  would  control  a  purchase  by  a  stranger,  can  not  be  properly  ap- 
plied to  a  creditor."  That  the  intent  of  the  debtor  in  this  respect,  in  making 
the  preference,  does  not  affect  it,  it  being  otherwise  valid,  is  also  affirmed  in 
Funk  V.  Stoats,  24  HI.  632;  Kennaird  v.  Adams,  11  B.  Men.  102;  Dana  ▼. 
Staf{fords,  10  CaL  269;  Jones  v.  Naitghright,  2  Stock.  (10  N.  J.  Eq.)  298; 
Young  v.  Dumas,  39  AJa.  60. 
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The  preference  may  be  given  to  any  aetoal  bonajide  creditor.  A  man  who 
18  indebted  to  his  wife  may  prefer  her  to  other  crediton:  Ferguaon  v.  Spear, 
65  Me.  277;  ^t^  v.  Bowman,  35  Mich.  191;  Mayfield^.  KHgour,  31  Md.  240; 
or  a  son,  his  mother:  Lloyd  v.  WiUiatna,  21  Pa.  St.  327.  And  tl^e  same  rales 
in  regard  to  the  creditor's  knowledge  that  other  creditors  may  lose  their 
claims  by  the  preference,  are  applied  in  this  as  in  other  preferences.  But  by 
reason  of  the  closeness  of  the  parties'  relations,  courts  will  scratiniso  criticsUy 
transactions  of  this  character. 

But  if  the  preference  reserves  any  benefit  to  the  debtor,  or  to  any  one  fot 
his  benefit,  it  is  void:  Embry  v.  Clapp,  38  Ga.  245;  Bentu  v.  Boebsy,  69  Fa. 
St.  71,  and  the  long  list  of  cases  first  above  cited.  The  law  pennits  a  man 
to  pay  his  debts  in  what  order  he  may  please,  bnt  will  not  allow  him  to  take 
advantage  of  this  right  to  enrich  himself  at  the  expense  of  his  creditors.  Bat 
the  conveyance  of  property  to  a  creditor,  with  a  stipulation  respecting  so  moch 
as  is  Qot  needed  for  the  discharge  of  the  debt,  is  valid:  Bowiand  v.  Coleman,  45 
Ga.  204.  Any  agreement  by  which  the  control  of  the  property  is  to  be  in  the 
debtor,  vitiates  the  preference.  This  is  illustrated  by  the  following  case  of 
Haj/doch  v.  Coope,  53  K.  Y.  69.  A  debtor  made  an  assignment  in  favor  of 
certain  preferred  creditors,  having  made  an  agreement  with  the  creditors  that 
they  should  loan  the  moneys  so  assigned  to  the  assignor's  son,  one  of  the  as- 
siguecs  in  trust,  and  receive  therefor  the  son's  notes  indorsed  by  the  assignor, 
payable  in  five  years.  The  arrangement  was  made  for  the  benefit  of  the  as- 
signer,  his  son's  name  being  used  colorably;and  in  the  son's  name  the  assignor 
proposed  to  continue  his  business.  The  preferred  creditors  acted  without  any 
fraudulent  intent  whatever;  but  the  assignment  was  deemed  fraudulent  and 
executed  with  the  intent  to  hinder,  delay,  and  defraud  the  other  creditors. 
The  court  considered  that  the  preference  was  conditional,  and  the  same  as  il 
the  debtor  had  made  it  on  the  condition  of  the  creditors'  loaning  to  him  the 
whole  or  a  part  of  what  they  should  receive  from  him.  The  court,  comment- 
ing upon  the  transaction,  say,  per  Grover,  J. :  "To  hold  that  a  debtor  may 
exercise  his  right  of  giving  preferences  among  his  creditors  so  as  to  secure 
to  himself  the  future  control  of  the  property  assigned,  or  of  its  proceeds,  would 
give  facilities  for  the  grossest  frauds,  and  utterly  defeat  the  ends  for  which 
assignments  have  been  sustained,  which  are  the  application  of  the  property 
of  insolvents  to  the  payment  of  their  debts.  It  would  enable  insolvent  debt- 
ors to  coerce  creditors  into  almost  any  agreement  which  they  desired.  Un- 
der such  a  rule  such  a  creditor  could  not  only  compel  a  release  of  the  whole 
upon  preferring  a  part  of  the  debti  but  could,  as  in  the  present  case,  compel 
the  creditor  to  leave  the  property  in  his  hands  subject  to  his  control  upon 
such  terms  as  he  should  dictate." 

It  may  be  stated  as  a  general  principle  of  the  law  upon  the  subject  of 
preferences,  that  no  contrivance  will  be  tolerated  whereby  a  creditor  devotes 
his  property  to  certain  creditors  in  preference  to  the  rest,  with  the  secret 
reservation  of  a  possible  interest  to  himself:  Bump  on  Fraud.  Con.  190. 
Any  such  contrivance  avoids  the  preference.  The  onus  of  proving  the  illegal 
nature  of  the  transaction  rests  upon  him  who  seeks  to  impeach  it:  Olenn  v. 
Orov('i\  3  Md.  212;  Johnson  v.  AfcOrew,  11  la.  151.  And  in  determining  the 
good  faith  of  the  parties,  the  amount  of  the  property  conveyed  compared 
with  the  debt  intended  to  be  secured  or  paid,  and  the  number,  amount,  and 
character  of  the  other  debts,  are  proper  questions  for  consideration:  Olenn  v. 
Grocer,  3  Md.  212;  Edritigtonv,  Bogcrs,  15  Tex.  188;  Beeves  v.  Shry,  39  Id. 
634;  Kuyhmtdall  v.  McDonald,  15  Mo.  41G,  where  it  is  affirmed  that,  "  the 
law  will  not  suffer  a  creditor,  although  he  inav  have  a  just  demand  against 
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Ida  debtor,  to  use  that  debt  as  a  soreen  to  protect  the  debtor's  estate  from  his 
other  creditorsi  when  that  estate  ezoeeds  mnch  in  yalne  the  amoont  of  the 
debt" 

The  insolTent  laws  of  different  states  contain  provisions  which,  while  not 
overthrowing  the  common  law  principles  in  re^^urd  to  preferences,  as  con- 
sidered here,  yet  hold  them  inoperative  when  made  by  way  of  assignments 
to  third  persons  in  trost  for  certain  specified  preferred  creditors.  Such  as- 
signments have  in  some  states  been  prononnoed  mere  general  assignments, 
operating  for  the  benefit  of  ail  creditors.  In  these  states  a  conveyance  abso- 
Intely  to  a  preferred  creditor  in  consideration  of  a  subsisting  debt  is  looked 
open  as  valid  and  binding,  while  an  assignment  in  trust  does  not  inure  to 
the  benefit  of  one,  but  to  that  of  all  creditors:  ffarkina  v.  Bailey,  48  Ala. 
876;  Fromme  v.  Jone^  13  HI.  474;  York  County  Bank  v.  Carter,  38  Pa.  St.  446. 
In  some  of  the  statutes  on  bankruptcy  and  insolvency  is  found  a  section 
avoiding  preferences  directly  to  a  creditor  made  within  a  certain  specified 
period,  where  such  creditor  has  a  **  reasonable  cause  to  believe  the  debtor  to 
be  insolvent"  This  phrase  has  received  judicial  interpretation  by  the 
supreme  court  of  the  United  States  as  follows:  '*  A  creditor  may  be  said  to 
have  reasonable  cause  to  believe  his  debtor  to  be  insolvent  when  such  a  state 
of  facts  is  brought  to  his  notice  respecting  the  affiurs  and  pecuniary  condition 
of  his  debtor  as  would  lead  a  prudent  man  to  the  conclusion  that  the  debtor 
is  unable  to  meet  his  obligations  as  they  mature  in  the  ordinaiy  course  of  his 
business:"  DtUcherv.  Wright,  94  U.  S.  553,  557;  MerehanU^  NaJL  Bank  ▼. 
Cook,  95  Id.  322;  Orani  v.  National  BatJs,  97  Id.  80,  and  Stoan  v.  Bobinson, 
5  Fed.  Bep.  287,  Cir.  Ct.  of  Del.,  Jan.  1 1, 1881.  Knowledge  is  not  necessaiy, 
nor  even  belief,  but  simply  ressonable  cause  to  believe:  Mearxkcadi  Nal,  Bank 
V.  CoiAt  tupr(».  But  mere  suspicion  that  the  debtor  is  insolvent  is  not 
sufficient:  Cfrant  v.  National  Bank,  Mipra. 
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[6  OxLL  k  JaanofK,  007.] 

Ijbqaoibs  Payable  out  of  Pebsonaltt  differ  from  legacies  payable  out  of 
the  realty,  in  that  the  latter,  on  the  death  of  the  legatee  before  the  day 
of  payment,  lapse  and  merge  in  the  land  for  the  benefit  of  the  heir,  while 
the  former  would  be  transmissible  to  the  legatee's  personal  representa- 
tives. 

LiQACiES  Chabokabls  UPON  Laiom  given  in  remainder  after  a  life  estate, 
the  remainder  being  upon  a  certain  condition,  can  not,  upon  the  happen- 
ing of  the  condition  during  the  life  of  the  first  devisee,  be  recovered  in 
equity;  for  such  remainder-man  is  not  obliged  to  pay  such  legacies, 
though  vested,  until  the  lands  have  come  into  Ids  possessioiL 

Bill  in  equity.    The  opinion  states  the  case.    The  bill  i^aa 
dismissed  pro  forma. 

BuUei  and  Page,  for  the  appellant. 

Martin^  contra. 

By  Court,  Stiephen,  J.    The  question  arising  in  this  case  is 
important  and  interesting  to  the  parties,  and  the  decision  of  it 
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has  been  fotind  not  free  from  difficulty.  It  arises  upon  the 
construction  to  be  given  to  the  will  of  the  late  Judge  Bobins, 
in  that  part  of  it  which  contains  the  following  devises  and  be- 
quests. After  giving  to  his  wife  a  life  estate  in  certain  of  his 
lands,  he  devises  the  same  iu  the  following  manner:  *'  From  and 
after  her  decease  I  give  and  devise  the  said  real  estate  and 
lands  which  I  have  hereinbefore  given  to  her  during  her  nat* 
ural  life,  to  my  youngest  son  during  his  natural  life,  and 
no  longer;  and  from  and  immediately  after  my  said  youngest 
son's  decease,  I  give  and  devise  the  same  to  my  said  youngest 
son's  first  son,  and  the  heirs  male  of  his  body  begotten; 
and  in  case  my  said  son's  first  son  should  die  without  such 
issue  male,  as  aforesaid,  then  I  devise  the  same  to  my  said  son'e 
second  son,  and  the  heirs  male  of  his  body  begotten;  and  in 
case  my  said  son's  second  son  should  die  without  such  male 
issue  as  aforesaid,  then  I  give  and  devise  the  same  lands  last 
mentioned  to  my  said  son's  third  son  and  the  heirs  male  of  his 
body;  and  iu  case  my  said  son's  third  son  should  die  without 
such  issue  male  as  aforesaid,  then  I  devise  the  said  lands  to  my 
said  son's  fourth  son  and  his  heirs  male  begotten  forever,  and 
so  on,  with  like  limitations  as  aforesaid,  on  the  contingencies 
aforesaid,  to  my  said  son's  fifth,  sixth,  or  other  sons.  And  in 
case  my  said  youngest  son  should  die  without  leaving  such 
heirs  male,  then  I  give  and  devise  the  said  lands  last  men- 
tioned to  my  said  youngest  son's  daughter  or  daughters,  as 
tenants  in  common,  if  more  than  one,  in  special  tail  male  to 
each  daughter.  And  in  case  my  said  youngest  son  should  die 
without  leaving  at  the  time  of  his  death,  either  sons  or  daughters, 
or  such  issue  as  aforesaid,  of  said  sons  or  daughters,  then  I 
give  and  devise  the  said  lands  to  my  eldest  son,  John  P.  Robins 
and  his  heirs  forever,  on  his  paying  my  three  daughters  three 
dollars  per  acre  for  all  the  said  lands  lying  on  the  west  side 
of  the  county  road,  and  excluding  all  mortgaged  lands,  adjoin- 
ing said  lands  included  in  this  devise  which  I  may  hold,  it  not 
being  my  intention  to  pass  said  mortgaged  lands  by  this  my 
will." 

In  the  discussion  of  this  case,  several  questions  have  been 
raised  by  the  solicitors  for  the  parties,  and  argued  with  great 
legal  learning  and  ability;  but  the  most  prominent  and  im« 
portant  one  depends  upon  the  character  of  the  bequest  to  the 
daughters  of  the  testator;  that  is  to  say,  whether  it  was  a  legacy 
in  its  nature  purely  and  absolutely  contingent,  or  whether  it 
vested  prior  to  the  happening  of  the  contingency,  so  as  to  be 
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transmissible  to  their  repiesentatiyes  in  case  of  their  deaths,  or 
the  death  of  either  of  them  before  the  contingency  happened. 
The  decision  of  this  question,  and  the  principle  invoWed  in  it, 
particularly  affects  the  complainant  in  this  cause,  whose  wife 
departed  this  life  before  the  contingency  happened,  upon  which 
the  contingent  limitation  to  the  testator's  eldest  son  was  to  take 
effect  according  to  tbe  provisions  of  the  will.  The  rules  of  law 
in  relation  to  legacies,  make  unquestionably  a  distinction  be- 
tween such  as  are  payable  out  of  real,  and  such  as  are  payable 
out  of  personal  estate;  and  legacies  which  they  hold  to  be 
vested  and  transmissible  when  payable  out  of  the  latter,  will 
sink  for  the  benefit  of  the  heir  or  deyisee,  when  charged  on  the 
real  estate,  as  if  a  legacy  is  given  to  a  legatee  by  words  of  im- 
mediate or  present  gift,  but  payable  at  a  future  period,  as  at  the 
age  of  twenty-one,  it  is  deemed  a  vested  legacy;  and  if  payable 
out  of  the  personal  estate,  will  not  lapse,  though  the  legatee 
should  die  before  the  period  arrives,  designated  for  the  payment 
of  it,  but  on  his  death  will  be  transmissible  to  the  personal  re- 
presentative; but  if  such  legacy  be  charged  upon  land,  it  will 
merge  in  the  land  for  the  benefit  of  the  heir  or  devisee.  This 
is  the  general  rule,  and  it  is  applied  in  all  cases  where  the  time 
of  payment  is  postponed  on  account  of  considerations  having 
a  personal  reference  to  the  legatee,  unless  it  is  controlled  by 
some  express  provision  of  the  will,  or  the  manifest  intention  of 
the  testator  to  the  contrary,  as  where  the  legacy  is  payable  at 
twenty-one  or  marriage,  then,  if  the  legatee  die  before  the  age  of 
maturity  or  marriage,  the  legacy  sinks  in  the  land,  and  will  not 
be  raised;  for,  in  the  language  of  the  books,  the  law  will  not 
load  or  burden  the  heir  or  devisee  for  the  benefit  of  the  executor. 
But  the  principle  seems  to  be  equally  well  established,  par- 
ticularly by  the  more  modem  authorities,  that  wherever  it  is 
apparent  that  the  gift  was  not  made  immediate,  but  that  the 
time  of  payment  was  postponed  for  the  convenience  of  the  es- 
tate, and  not  from  considerations  of  a  personal  nature  applica- 
ble to  the  legatee,  the  legacy  shall  not  lapse,  though  the  legatee 
should  die  before  the  contingency  happens,  upon  the  occur- 
rence of  which  it  is  made  payable.  In  such  case  it  does  not 
seem  to  be  necessary,  where  the  legacy  is  charged  upon  the  land, 
that  there  should  be  express  words  of  immediate  gift  to  con- 
stitute the  legacy,  so  far  vested  as  to  make  it  transmissible;  but 
that  tbe  legatee  may  acquire  without  them  such  an  interest  in 
the  legacy  as  will  go  to  the  personal  representative,  and  prevent 
its  merger.    It  is  true  that,  in  many  of  the  cases  to  be  found  in 
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the  books,  the  legacies  have  been  charged  upon  vested  remain- 
ders, and  it  has  been  said  that  the  remainder  being  Tested,  the 
legacies  charged  upon  them  shall  be  deemed  vested  likewise:  as 
where  an  estate  has  been  limited  to  A.  for  life,  remainder  to  B., 
and  a  legacy  has  been  charged  upon  the  remainder  limited  to 
B.,  there  the  legacy  will  be  held  to  be  vested,  because  the  re- 
mainder upon  which  it  is  charged  is  vested.  But  it  does  not 
appear  to  be  necessary  that  the  legacy  should  absolutely  vest  in 
order  to  become  transmissible  in  case  of  the  death  of  the  lega- 
tee before  the  contingency  happens  upon  which  it  is  made 
payable:  2  Feame  on  Remainders,  631,  632.  The  case  of  King 
V.  Withers  establishes  the  same  principle,  because  the  event  upon 
which  the  additional  legacy  was  given  to  the  daughter  might 
never  have  happened,  and  yet  the  lord  chancellor  determined 
that  it  so  far  vested  as  to  be  transmissible  upon  the  death  of 
the  daughter,  before  the  contingency  happened:  Gas.  Temp. 
Talb.  117.  This  is  a  case  strikingly  analogous  to  the  present, 
and  was  strongly  pressed  upon  the  argument  as  decisive  of  the 
question  in  this  case.  That  it  establishes  the  principle  that  a 
possibility  is  transmissible,  was  the  opinion  of  Lord  Kenyon,  as 
may  be  seen  in  the  opinion  delivered  by  him  in  3  T.  B.  94. 

In  that  case  he  quotes  a  decision  of  C.  J.  Willes,  where  he 
says:  "  The  question  is,  whether  an  executory  devise  be  trans- 
missible ?  Most  of  the  old  cases  which  hold  that  they  are  not 
devisable,  were  before  executory  devises  were  well  established. 
But  that  doctrine  is  now  exploded.  Executory  devises  are  not 
naked  possibilities,  but  are  in  the  nature  of  contingent  remain- 
ders; and  there  is  no  doubt  but  that  such  estate  are  trans- 
missible, and  consequently  devisable.''  Lord  Kenyon  then 
uses  the  following  language:  "Here,  then,  the  chief  justice 
gave  a  clear  opinion  that  a  possibility  was  devisable.  That 
it  is  also  transmissible  appears  from  the  cases  of  King  v. 
Withers,  and  Marks  v.  Marks,  as  establishing  the  same  prin- 
ciple. It  is  also  referred  to  in  2  Fearne,  631.''  In  the  same 
volume,  629,  in  treating  of  the  qualities  incident  to  executory 
devises,  he  says:  *' There  still  remains  another  property  of 
executory  devises  to  be  taken  notice  of,  which  belongs  to  them 
iu  common  with  contingent  remainders:  what  I  mean  is,  that 
an  executoiy  interest,  whether  in  real  or  personal  estate,  is 
transmissible  to  the  representative  of  the  devisee,  when  such 
devisee  dies  before  the  contingency  happens;  and  if  not  before 
disposed  of,  will  vest  iu  such  representative  when  the  contin- 
gency happens."    As  proving  and  illustrating  this  principle,  he 
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then  refers  to  the  cases  of  Pivbury  t.  £LUn,  and  King  t. 
WUhers,  So  in  1  Wms.  on  Ex'rs,  576,  a  Teiy  recent  work,  and 
one  of  established  reputation,  the  case  of  King  v.  Withers  is 
also  referred  to  as  establishing  the  same  principle.  Williams,  in 
noticing  the  case  of  King  v.  WUhers,  holds  the  following  lan- 
guage: *'In  King  t  Withers,  Lord  Talbot  decreed  that  the 
legacy  should  be  raised  for  the  benefit  of  the  administrator  (the 
husband)  of  the  daughter;  and  he  held  that  though  it  did  not 
absolutely  vest,  because  it  might  never  arise,  yet  it  so  far 
Tested  as  to  be  transmissible  to  the  representative.  This  decree 
was  afterwards  affirmed  in  the  house  of  lords."  The  case  of 
King  y.  Wilhers,  as  reported  in  8  P.  Wms.  414,  contains  the 
following  facts:  **  Charles  Withers,  the  father,  was  seised  of  a 
real  estate  of  nine  hundred  pounds  per  annum,  and  possessed 
of  a  great  personal  estate;  and  by  his  will,  dated  June  8,  1697, 
duly  executed,  gave  to  his  daughter,  Henrietta  Maria,  two 
thousand  five  hundred  poands  at  her  age  of  twenty-one,  or 
marriage,  which  should  first  happen;  declaring  his  intention 
and  meaning  to  be,  that  if  his  son,  Charles  Withers,  should  die 
without  issue  male  of  his  body  then  living,  or  which  afterwards 
should  be  bom,  then  his  said  daughter  should  have  and  receive 
at  her  age  of  twenty-one,  or  marriage,  which  should  first 
happen,  three  thousand  five  hundred  pounds  over  and  above 
the  said  two  thousand  five  hundred  pounds.  After  which  he 
entailed  his  real  estate  on  the  heirs  of  his  body,  with  remainder 
to  bis  brother,  Andrew  Withers,  in  fee;  and  directed  that  in 
case  the  said  contingency  of  his  son's  dying  without  issue  male 
should  not  happen  before  his  daughter's  age  of  twenty-one  or 
marriage,  then  she  should  receive  and  be  paid  the  said  three 
thousand  five  hundred  pounds,  whenever  it  might  after  hap- 
pen; and  made  his  wife,  Dorothy,  his  brother,  Andrew  Withers, 
aud  one  John  White,  executors.  Declaring  further,  that  his 
land  before  mentioned  in  his  will  should  be  liable  and  charge- 
able with  the  payment  of  this  three  thousand  five  hundred 
pounds  whenever  it  might  become  due  or  payable." 

It  is  observed,  that  in  this  case  the  legacy  of  two  thousand 
five  buudred  pounds  was  given  to  the  daughter  at  the  age  of 
twenty-oue  or  marriage;  it  of  course  did  not  vest  until  the 
daucfhter  arrived  at  the  specified  age  or  married.  The  addi- 
tional legacy  of  three  thousand  five  hundred  pounds  she  was 
to  have  at  the  same  period:  it  likewise  never  vested  until  one  or 
other  of  the  events  of  marriage  or  maturity  occurred;  for  until 
then  she  had  no  rigbt  or  capacity  to  take  the  legacy;  if  she  had 
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died  before  either  e^ent  happened,  her  personal  representative 
would  not  have  been  entitled  to  the  legacy.  See  2  Williams  on 
Executors,  767,  where  he  says:  "  If  the  words,  payable,  or  to  be 
paid,  are  omitted,  and  the  legacies  are  given  at  twenty-one,  or 
if,  in  case  of,  when,  or  provided,  the  legatees  attain  twenty-one, 
or  any  other  future  definite  period,  these  expressions  annex  the 
time  to  the  substance  of  the  legacy,  and  make  the  legatee's 
right  to  it  depend  on  his  being  alive  at  the  time  fixed  for  its 
payment,  consequently,  if  the  legatee  happens  to  die  before 
that  period  arrives,  his  personal  representative  will  not  be  en* 
titled  to  the  legacy."  In  the  case,  therefore,  of  Kingy,  WUherSf 
there  were  two  contingencies,  and  the  daughter  was  not  en- 
titled to  receive  the  legacy  unless  both  had  happened.  She 
had  no  capacity  to  take  until  she  married  or  attained  the  age  of 
twenty-one.  In  the  case  now  before  this  court,  the  capacity  to 
take  existed  whenever  the  contingency  happened.  No  event  or 
contingency  was  mentioned,  upon  the  happening  of  which  such 
capacity  depended.  Whenever  the  youngest  son  died  without 
leaving  issue,  as  mentioned  in  the  will,  she  had  a  right  to  de- 
mand aud  receive  the  legacy. 

It  is  true,  in  the  case  before  this  court  there  are  no  words  of 
immediate  gift  to  the  daughter,  nor  were  there  in  the  case  of 
King  v.  Withers,  as  the  case  has  been  reported  in  P.  Wms.,  in 
reference  to  the  additional  legacy  of  three  thousand  five  hun- 
dred pounds.  The  reporter  says: ''  Charles  Withers  gave  to  his 
daughter,  Henrietta  Maria,  two  thousand  five  hundred  pounds 
at  her  age  of  twenty-one  or  marriage,  which  should  first  happen, 
declaring  his  intention  and  meaning  to  be,  that  if  his  son, 
Charles  Withers,  should  die  without  issue  male  of  his  body 
then  living,  or  which  afterwards  should  be  born,  then  his  said. 
daughter  should  have  and  receive  at  her  age  of  twenty-one  or 
marriage,  which  should  first  happen,  three  thousand  five  hun- 
dred pounds,  over  and  above  the  said  two  thousand  five  hun- 
dred pounds."  The  will  of  Judge  Bobins  provides,  that  if  his 
youngest  son  should  die  without  leaving,  at  the  time  of  his 
death,  certain  specified  issue,  then  the  lands  should  go  to  his 
oldest  son  and  his  heirs,  on  his  paying  to  his  three  daughters 
the  legacy  directed  by  the  will.  The  fair  import  of  the  will 
seems  to  be,  that  upon  the  lands  passing  to  John  P.  Robins, 
according  to  the  limitations  contained  in  the  will,  the  daughters 
would  be  entitled  to  have  and  receive  from  him  the  legacies 
as  specified,  so  soon  as  that  event  should  occur  by  the  failure  of 
issue  as  stated.     That  is  to  say,  the  legacies  would  then  become 
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absolutely  vested,  and  that  upon  the  death  of  the  testator,  they 
acquired  such  an  inchoate  right  or  interest  as  was  transmissible 
to  their  representatives,  aud  would  not  merge  in  the  land  in 
case  of  their  death  before  the  contingency  happened.  Fon* 
blanquG,  488,  speaking  upon  the  subject  of  legacies  charged  upon 
lands,  says:  "Courts  of  equity,  looking  for  the  intent  of  the 
parties,  are  naturally  influenced  by  a  variety  of  prudential  con- 
siderations, which  can  not  be  brought  within  the  range  of  any 
general  rule.  Where  the  time  of  payment  is  prescribed  in  ref- 
ence  to  the  person,  the  rule  of  the  civil  law,  catLsa  data  non 
secuien,  ma}'  be  reasonably  applied;  but  when  the  time  of  pay- 
ment is  postponed  from  the  circumstances,  not  of  the  person, 
but  of  the  fund,  that  rule  can  not  be  applied  without  putting  the 
general  intent  of  the  testator  at  hazard.  To  ascertain  the  real 
motive  may  be  difficult,  but  whenever  it  can  be  ascertained  that 
the  time  of  payment  was  not  made  immediate,  because  it  might 
overcharge  the  estate,  it  should  seem  to  be  too  much  to  contend 
that  the  heir  or  devisee  should  have  the  further  advantage  of 
the  possibility  of  the  legatee's  dying  before  the  time  of  pay- 
ment." 

In  support  of  these  principles  he  refers  to  a  number  of  au- 
thorities, and  among  the  number  to  the  case  of  King  v.  Withers, 
The  devise  of  the  land  being  to  John  P.  Bobins,  on  his  paying 
the  legacies,  it  seems  to  be  clear  that  the  testator  intended  to 
make  them  a  charge  on  Uju  laud.  To  constitute  such  a  charge, 
it  is  sufficient  that  lauds  are  devised  after  payment  of  debts 
and  legacies,  or  where  lands  are  devised,  debts  and  legacies 
being  first  or  previously  paid:  See  2  Johns.  Ch.  623.  But 
although  the  legacies  are  a  charge  upon  the  land,  and  would 
become  absolutely  vested  upon  the  death  of  the  youngest  son, 
without  leaving  issue,  as  stated  in  the  will,  in  the  life-time  of 
the  daughters,  yet  there  is  nothing  in  the  will  which  indicates 
the  intention  of  the  testator  that  the  devisee  should  be  forced 
to  pay  the  legacies  before  the  land  falls  into  his  possession,  and 
considering  the  amount  of  the  legacies,  to  force  a  sale  of  the 
property  pending  the  continuance  of  the  life  estates,  would 
produce  a  loss  of  interest  to  which  the  devisee  ought  not  to  be 
subjected  in  the  absence  of  such  an  intention  expressly  de- 
clared by  the  testator,  or  fairly  to  be  inferred  from  the  circum- 
stances of  the  case.  And  it  appears  that  in  England,  in  the 
case  of  portions,  the  courts  of  equity  are  not  disposed  or  in- 
clined to  sell  reversionary  interests  for  the  purpose  of  raising 
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tbem,  where  any  other  constraction  can  reasonably  be  adopted: 
1  P.Wms.  448,  709;  2  Id.  24;  Fonbl.  487. 

The  bill,  therefore,  in  this  case  has  been  prematurely  filed, 
and  ought  to  be  dismissed. 

Bill  dismissed  with  costs. 


Cited,  among  other  cases  in  support  of  the  general  rale,  "that  the  law 
Cavoca  the  vesting  of  estates,  and  to  make  an  estate  contingent^  it  must 
appear  from  the  laagoage  used  and  the  nature  and  circumstanoes  of  the  case, 
that  the  payment  was  made  the  substance  of  the  gift^  and  that  the  testator 
meant  that  time  as  the  period  of  vesting,"  in  Tayloe  v.  Mother^  29  Md.  457- 

Ck)NTiKOBNT  Leoaciss,  Examplks  OF:  Dayton  v.  Orimkey  24  Am.  Deo.  419. 

Legacies  Chaboeaslb  upon  Lands:  Bray  ▼.  Lamb,  25  Am.  Dec  718^  aad 
note;  Birdsall  v.  IlewUU,  19  Id.  393;  McCampbeil  ▼.  McCampbeU,  15  Id.  48; 
CastieU  V.  Cooke,  11  Id.  610.  Legacies  charged  on  lands  are  not  recoverable 
by  joint  action  against  devisee  and  terre-tenant  without  an  express  promise 
to  pay  it:  Brown  v.  Furer,  8  Id.  693.  L^aoies  chargeable  on  land  and  pay- 
able tA  futurot  are  not  vested,  and  lapse  upon  the  legatee's  death  before  the 
day  of  payment:  BircUaU  v.  HewkU^  19  Id.  393. 


ELlothobp  t;.  Nealb. 

17  OxLL  k  JomnoH,  18J 

A  Dbbd  CovYKTiXQ  A  LiASBHOLD  AND  PXRSONAL  UsTATB  upon  the  terms 
that  the  indentnre  is  to  be  void  if  the  grantee,  his  ezecntors  or  assigns, 
shonld  omit  to  pay  certain  debts,  is  not  a  mortgage,  but  a  conveyance 
upon  condition  to  be  avoided  by  proof  of  the  omission  to  pay  the  debts. 

An  Administbatob  db  bonis  non  is  bound  by  the  agreement  of  his  pre- 
decessor in  regard  to  the  disposition  of  the  estate^  and  the  remedy  for 
loss  is  against  the  predecessor. 

Bill  filed  by  Neale,  administrator  d.  b.  n.  of  ADthony  Hook, 
to  obtain  an  accounting  for  a  certain  leasehold  and  personal 
estate,  conveyed  by  Anthony  Hook  to  John  Hook,  his  son,  by 
deed  dated  August  17,  1797,  in  consideration  of  love  and  affec- 
tion, five  shillings,  and  of  the  payment  of  certain  specified 
creditors,  whom  the  grantee  had  agreed  to  pay,  ^*  for  and  dur- 
ing all  the  rest,  residue,  and  remainder  of  the  original  terms, 
*  *  *  to  have  and  to  hold  the  personal  property  unto  him, 
the  said  John  Hook,  his  executors,  etc.,  forever;  provided, 
always,  and  it  is  the  true  intent  and  meaning  of  these  pres- 
ents, and  of  the  parties  hereto,  that  if  the  said  John  Hook, 
his  executors,  administrators,  or  assigns,  shall  absolutely  omit, 
neglect,  and  refuse  to  pay  the  said  recited  creditors  of  the  said 
Anthony  Hook,  their  several  and  respective  just  debts  and  de- 
mands against  said  Anthony  Hook,  then  this  indenture,  and 
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every  matter,  clause,  and  thing  herein  contained^  shall  cease, 
determioe,  and  be  utterly  null  and  yoid,  to  all  intents  and  pur* 
poses  vrbatsoeyer,  anything  herein  contained  to  the  contrary 
thereof,  in  any  wise,  notwithstanding."  Anthony  Hook  died 
in  June,  1798,  and  John  Hook,  the  grantee,  took  out  adminis- 
tration. John  dying  in  1800,  administration  de  bonis  non  was 
taken  out  on  Anthony's  estate  by  his  widow.  John's  widow, 
Barbara,  took  out  administration  on  his  estate,  and  Mary  aud 
Barbara,  the  respective  representatives,  having  some  contro- 
versy in  regard  to  the  property  conveyed  by  the  deed,  agreed 
that  it  should  be  sold  by  Barbara  at  public  sale,  and  divided 
among  the  representatives  of  Anthony's  estate,  as  if  the  prop- 
erty were  his,  and  that  each  of  the  parties  should  be  at  liberty 
to  bid  at  the  sale.  The  property  was  purchased  by  the  defend- 
ants in  this  case,  or  those  under  whom  they  claimed.  The 
chancellor  having  rendered  a  decree  setting  aside  the  sales  and 
deeds,  the  defendants  appealed. 

Moale^  Martin^  and  Mayer ^  for  the  appellants. 

WHUams  and  Learned^  contra. 

By  Court,  Abohxb,  J.  From  the  most  deliberate  examina- 
tion which  we  have  been  enabled  to  give  the  proceedings  in  this 
cause,  we  have  brought  our  minds  to  the  conclusion,  that  the 
deed  of  August,  1797,  is  neither  a  mortgage  nor  an  instrument 
of  writing,  which,  from  its  nature  or  character,  combined  with 
all  the  circumstances  attending  it,  can  be  considered  as  throw- 
ing upon  the  grantee  any  of  the  duties  of  a  trustee. 

It  is,  in  our  view,  a  deed  upon  condition  that  the  grantee 
would  pay  certain  specified  debts. 

In  this  point  of  view,  the  estate  was  cast  upon  John  Hook, 
and  could  only  be  defeated  by  proof  that  the  debts  of  Anthony 
Hook  were  either  unpaid,  or  that  he  had  refused  to  pay  them. 

The  record,  we  apprehend,  furnishes  no  evidence  whatever 
of  any  refusal  to  pay  these  debts.  On  the  contrary,  it  is  in 
proof,  that  in  carryiug  into  efTect  the  agreement  between  the 
administratrix  of  Anthony  Hook  and  John  Hook,  the  latter  was 
permitted  to  retain  out  of  the  contemplated  sales  the  full 
amount  of  the  specified  debts. 

This  would  scarcely  have  been  done,  had  the  debts  been  un- 
paid, or  had  they  been  paid  by  any  one  else  than  John  Hook 
or  his  administratrix.  The  allowance  claimed  by  John  Hook, 
as  administrator  of  Anthony  Hook,  for  a  sum  paid  the  assignee 
of  Melbourne,  furnishes  evidence,  we  think,  of  too  slight  a 
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character  to  enable  ns  to  Baji  that  this  was  one  of  the  specified 
debts  in  the  deed  of  August,  1797.  There  should  have  been 
some  proof  offered  that  it  constituted  the  same  debt.  In  esti- 
mating* this  evidence,  it  must  not  escape  our  recollection,  that 
the  consequence  of  this  testimony  would  be  to  defeat  an  estate, 
and  that  therefore  the  deductions  should  be  reasonably  certain, 
and  should  not  rest  on  probability  or  conjecture. 

Throwing  this  out  of  the  question,  as  per  se  too  feeble  to 
work  a  forfeiture  of  the  condition,  and  there  is  no  evidence 
whatever  to  show  that  a  dollar  of  these  debts  was  ever  left 
unpaid  by  John  Hook.  They  could  not  have  been  paid  by  the 
estate  of  Anthony  Hook,  for  the  accounts  show,  that  he  had 
not  enough  of  assets  left  to  have  paid  them.  Indeed,  the  great 
lapse  of  time  from  the  deed  of  1797,  to  the  filing  of  this  bill,  a 
period  of  twenty-three  years,  would  lead  to  the  presumption 
that  they  had  been  all  paid.  If  these  views  are  correct,  it 
would  follow  necessarily  that  the  respondents  could  in  no  man- 
ner be  accountable  to  the  complainants,  according  to  the  ob- 
jects and  purposes  of  his  bill. 

But  supposing  the  deed  to  have  been  one  of  the  character, 
which  the  solicitors  of  the  complainants  have  contended  that  it 
is;  it  was  certainly  competent  for  Mary  Hook,  administratrix  of 
Anthony  Hook,  to  have  made  the  agreement,  which  it  is  in 
proof  she  did  make,  with  the  administratrix  of  John  Hook,  and 
to  sell  the  whole  property  conveyed,  or  authorize  the  person  in 
whom  was  the  legal  title  to  dispose  of  it  upon  such  terms,  as 
she  mi^'bt  desi^ifnute;  and  if  any  loss  or  injury  has  been  sus- 
tained l)y  such  agreement,  the  remedy  of  all  interested  would 
be  against  the  ud minis tratrix  of  Anthony  Hook.  The  adminis- 
trator de  bonis  non  of  Anthony  Hook,  could  surely  never  again 
claim  the  property,  which  had  been  thus  sold  by  the  agreement 
and  consent  of  his  predecessor  in  the  administration.  Nor  do 
we  apprehend  in  this  aspect  of  the  case,  could  any  purchasers 
ever  be  disturbed  in  the  enjoyment  of  such  purchase,  at  the  sale 
of  her  acknowledged  agent. 

It  would  indeed  appear  that  the  administratrix  of  John  Hook 
did  purchase  at  the  sale  of  these  lots,  a  greater  portion  thereof 
than  by  the  terms  of  the  agreement  it  was  allowable  for  her  to 
have  done;  and  to  that  extent  the  sales  were  objectionable. 
But  after  the  lapse  of  seventeen  years,  when  considerable  por- 
tions of  the  property  have  actually  passed  into  the  hands  of 
purchasers,  some  of  whom  may  have  been  wholly  ignorant  of 
the  terms  upon  which  she  was  permitted  by  the  agreement  to 
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purchase,  and  the  more  especially  after  the  administratrix  of 
Anthony  Hook  had,  by  her  course  of  conduct,  sanctioned  what 
had  been  done,  it  appears  to  us  it  would  be  entirely  too  late 
now,  to  demand  that  the  property  must  be  given  up,  and  the 
rents  and  profits  accounted  for. 

Aud  even  to  the  extent  of  over-purchases,  by  the  administra- 
trix of  John  Hook,  and  where  she  and  her  assigns  conusant  of 
this  agreement  may  be  still  in  possession,  we  are  led  to  the 
conclusion  from  the  acts  and  conduct  of  the  parties,  that  this 
was  sanctioned  by  the  administratrix  of  Anthcmy  Hook.  We 
are  at  a  loss  otherwise  to  account  for  the  releases  which  have 
been  executed,  and  for  several  of  the  conveyances. 

In  any  aspect,  therefore,  which  we  have  been  enabled  to  take 
of  this  case,  we  are  of  opinion  that  the  complainant  is  not  en« 
titled  to  a  decree,  and  do  therefore  reverse  the  decree  of  the 
chancery  court,  and  dismiss  the  bill  vrith  costs  in  both  courts, 
as  respects  the  appellants,  Hagthorp  and  wife. 

Decree  reversed. 

ADMnnsTBATOBS  Ds  Bovis  KON,  their  powers,  liabilitieB,  and  dnties:  PatU 
V.  Smith,  24  Am.  Deo.  359,  and  note,  379. 

Conditions  in  Dsbds. — A  clause  in  a  lease  in  fee,  that  in  ease  the  lessee 
shall  dispose  of  the  premises,  or  any  part  thereof,  he  will  give  the  lessor 
or  his  heirs  a  pre-emption  right  of  purchase,  and  Ciat  the  estate  demised 
shall  cease  and  he  void,  if  the  condition  is  not  observed,  is  valid  and  bind- 
ing: Jucknonv.  SchuUzy  9  Am.  Deo.  195,  in  the  note  to  which,  conditions,  ini» 
posing  restraints  upon  alienation,  are  discussed,  together  with  certain  other 
miscellaneous  conditions.  In  Jacknoii  v.  Topping^  19  Id.  515,  a  condition  in 
a  deed,  similar  to  that  in  the  principal  case,  providing  that  the  grantor  in  a 
deed  from  father  to  son  should  have  the  right  to  re-enter  in  case  of  the  grantee's 
failure  to  pay  the  grantor's  debt,  was  construed  to  give  a  right  of  entry  on  the 
non-performance  of  the  condition,  but  was  further  construed  to  permit  the 
grantee  to  insist  upon  having  the  justice  of  the  debt  established  before  pay* 
ing  it. 
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Hall  v.  ELwooge. 

[15  Pimwmfo,  36S.] 

Child  is  Considkbed  in  ssbx  job  Nikb  Mouths  bxiobi  Boob,  and  tfai 

presumption  is  oonolasiYe  if  there  is  no  evid^ioe  to  lebat  it. 

DiflTINCnON   BETWEEN    PbBGNANCT  AND  BEIKO  QUIGK  with  ohild,   SppUst 

mainly,  if  not  exclnsiYely,  to  criminal  cases,  and  not  to  oases  of  devises, 
descents,  and  gifts. 
Child  en  Ventre  sa  Mbbe  is  Considebed  a  Livino  Child,  so  as  to  take  a 
beneficial  interest  in  a  beqnest  to  "children  livinfc " at  the  testator's  de- 
cease, and  generally,  where  to  be  so  considered  is  for  the  child's  benefit. 

Debt  on  a  probate  bond.    The  case  is  stated  in  the  opinion. 

Mstcalf,  for  the  defendant. 

Dexter  and  Oardiner,  for  the  plaintiff. 

Bj  Coart,  Shaw,  0.  J.  The  single  question  is,  whether 
Charles  L.  Hancock,  for  whose  benefit  this  suit  on  a  probate 
bond  is  brought,  is  entitled  to  a  share  with  his  four  brothers,  in 
a  bequest  of  his  grandfather  James  Scott.  The  bequest  was 
to  certain  grandchildren,  'Hhat  is  to  say,  to  such  of  them  as 
may  be  living  at  my  decease,  in  equal  portions,  be  their  number 
more  or  less."  The  claimant,  being  born  within  nine  months 
after  the  death  of  the  testator,  the  question  is,  whether  he  was 
then  living,  within  the  meaning  of  the  law,  so  as  to  be  entitled 
to  a  share. 

Li  the  first  place,  we  think  the  jury  were  rightly  instructed, 
that  a  child  is  to  be  considered  in  esse  at  a  period  commencing 
nine  months  previously  to  its  birth,  and  where  there  is  not  evi- 
dence to  rebu^  the  presumption,  it  is  conclusive.     We  are  also 
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of  opinion  that  the  distinction  between  a  woman  being  preg^ 
nant  and  being  quick  with  child,  is  applicable  mainly,  if  not 
ezclusiTely,  to  criminal  cases;  and  that  it  does  not  apply  to 
cases  of  descents,  devises,  and  other  gifts;  and  that  generally 
a  child  will  be  considered  in  being  from  conception  to  the  time 
of  its  birth,  in  all  cases  where  it  will  be  for  the  benefit  of  such 
child  to  be  so  considered. 

In  a  recent  case  it  was  held,  that  where  a  gift  was  to  children 
born,  etc.,  a  child  en  ventre  sa  mere^  should  take  a  share. 
Among  other  considerations  it  was  suggested,  that  a  child  en 
%>etdTe  sa  mere,  even  in  the  early  stages  of  pregnancy,  should  be 
deemed  living,  because  the  potential  existence  of  such  child 
places  it  within  the  reason  and  motive  of  the  gift.  And  the 
maxim  of  the  civil  law  was  cited,  posthumus  pro  nolo  habeiur: 
Trojoer  v.  BiUts^  1  Sim.  &  Stu.  181.  Whether  the  court  would 
feel  justified  in  going  to  this  extent,  when  the  gift  is  to  children 
bom,  etc.,  it  is  not  now  necessary  to  decide;  but  the  court  are 
of  opinion,  that  a  child  en  ventre  sa  mere  is  to  be  considered  a 
child  living,  so  as  to  take  a  beneficial  interest  in  a  bequest, 
where  the  description  is  **  children  living.'' 

A  child  en  ventre  sa  mere  is  taken  to  be  a  person  in  being, 
for  many  purposes.  He  may  take  by  descent;  by  devise:  Long 
V.  BlackaU,  7  T.  B.  100;  or  under  the  statute  of  distributions: 
WaUis  V.  jabJson,  2  Atk.  117;  TheUusaon  v.  Woodford, iYes.  322; 
Doe  V.  Lancashire,  5  T.  B.  49;  and  generally  for  all  purposes 
where  it  is  for  his  benefit. 

Lord  Hardwicke  says,  in  WaUis  v.  Bodaon,  the  principal  rea- 
son I  go  upon  is,  that  a  child  en  ventre  sa  mere  is  a  person  in 
rerum  natura,  so  that,  both  by  the  rules  of  the  civil  and  com- 
mon law,  he  is  to  all  intents  and  purposes,  a  child,  as  much  as 
if  bom  in  the  father's  life-time.  And  Buller,  J.,  in  delivering 
his  opinion,  in  TheUusson  v.  Woodford^  4  Yes.  324,  after  citing 
various  oases,  says,  the  efiect  is,  that  there  is  no  difference  be- 
tween a  child  actually  bom  and  a  child  en  ventre  sa  mere. 

The  case  of  Doe  v.  Clarke,  2  H.  Bl.  399,  is  directly  in  point. 
The  devise  was  by  the  testator  to  his  brother  for  life,  and  from 
bis  decease,  to  all  and  every  such  child  or  children  «s  should 
be  living  at  the  time  of  his  decease.  The  brother  died  in  Oc- 
tober, 1782,  and  the  plaintiff  was  bom  in  May,  1783,  and  it  was 
held  that  she  was  entitled  to  a  share  as  a  child  living.  And  it 
was  stated  as  a  fixed  principle,  that  wherever  such  considera- 
tion would  be  for  his  benefit,  a  child  en  ventre  sa  mere  shall  be 
considered  as  absolutely  bom. 
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The  court  are  all  of  opinion  that  Charles  L.  Hancock,  for 
whose  benefit  the  suit  was  brought,  was  entitled  to  a  bhare^  and 
that  the  plaintiff  is  entitled  to  judgment. 


Child  eit  Vkntrjb  ba  Mebb,  afterwarda  bom  alive,  is  oonaidered  in  fgse  for 
every  pnrpoee  which  is  for  its  own  benefit,  but  not  when  to  be  so  considered  is 
for  another's  benefit,  and  such  child  is  afterwards  bom  dead  or  too  soon  after 
conception  to  be  capable  of  living.  Children  born  within  six  months  after 
conception  are,  by  the  civil  law,  deemed  incapable  of  living,  for  the  purpose 
of  inheriting  or  transmitting  property,  unless  they  actually  survive  long 
enough  to  rebut  the  presumption:  Marsellia  v.  TItal/iimer,  21  Am.  Dec  66^ 
and  see  the  note  to  that  case. 

Distinction  between  Pregnanct  and  BEiNa  "  Quick  with  Child.'* — In 
Commontvealth  v.  Parker^  9  Mete.  267,  it  was  held  that  an  indictment  for  pro- 
ducing an  abortion  was  bad,  because  it  averred  that  the  woman  who  was  the- 
victim  of  the  offense  was  pregnant,  but  did  not  aver  that  she  was  "quick 
with  child;"  and  the  court,  in  discussing  some  of  the  cases  cited  to  sustain 
the  indictment,  said  that  an  averment  that  a  woman  was  pregnant  and  **  big 
with  child,"  was  equivalent  to  an  averment  that  she  was  '*  quick  with  child,** 
the  child  being  presumed  from  such  averment  to  be  so  far  advanced  as  to  ba 
regarded  in  law  as  having  a  separate  existence,  referring  to  Hall  v.  Haneoek. 


Eastman  v.  Coopeb. 

[15  PxoKXBliio.  376.] 

Plea,  in  Bab,  of  a  Former  Acquittal  or  Conviction,  must  not  only  show 
that  the  same  question  was  tried,  but  that  the  same  cause  of  action  wm 
adjudicated  between  the  parties. 

FoBMsa  Judgment  for  Defendants  not  Pleadable  in  Bab,  When. — A 
plea  by  two  of  three  partners,  sued  on  sundry  notes,  that  in  a  former  ac- 
tion by  the  plaintiff  against  the  same  defendants  on  another  note,  the 
said  two  partners  pleaded  that  they  did  not  promise  with  the  tliird 
partner,  and  that  it  was  x)roved  that  the  said  note  vr&a  given  by  the  said 
tliird  partner,  as  a  substitute  for  those  now  in  suit,  which  were  not  then 
due;  that  said  notes  were  given  in  evidence  by  the  plaintiff,  and  that  tha 
defendants  showed  that  tiicy  wero  given  by  the  said  third  partner  for  his 
own  debt  and  in  fraud  of  them,  with  the  plaintifiTs  knowledge,  and  these 
facts  beinp^  in  issue,  that  the  jury  found  that  the  defendants  did  not 
promise  with  the  said  third  partner,  upon  which  verdict  judgment  was 
rendered  in  their  favor,  which  had  not  been  reversed  or  annulled,  is  not 
good  as  a  pica  in  bar,  because  tlie  former  judgment  was  not  for  the  same 
cause  of  action. 

Plea  of  tue  Same  Facts  as  an  Estoppel  is  not  good,  the  same  point  not  be* 
ing  in  is8ue  on  the  record,  and  directly  found  by  the  jnry. 

Rec(  rd.  Verdict,  and  Jud(;ment  may  be  Givex  in  Evidence  under  the 
general  issue,  in  such  a  case,  with  parol  evidence  as  to  what  was  claimed 
and  proved  l>cforo  tlio  jniy  in  the  former  action,  to  show  the  identity  of 
the  subject-matter  uf  tliu  two  actions. 
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Report  o?  thb  Jwaa  who  Tbied  the  Cause,  assented  to  by  the  parties 
and  stating  the  prooeedings  iu  the  former  snit,  duly  anthenticatcd  by 
the  judge,  is  competent  evidence  to  show  tlie  grounds  relied  on  in  such 
former  suit. 

Evidence  of  Knowledge  of  a  Former  Abuse  of  the  Partnership  Sio- 
KATURE,  for  private  purposes,  by  a  partner,  on  the  part  of  a  plaintiff 
suing  on  a  note  made  in  the  firm  name  by  such  partner,  and  contested 
by  the  other  partners  as  being  made  for  the  private  use  of  such  partner, 
with  the  knowledge  of  the  plaintiff,  is  admissible  as  tending  to  show 
scienter. 

Partner's  Use  of  the  Firm  Name  for  a  Pitrposb  Entirely  Distinci 
from  the  partnership  business,  is  prima /acie  evidence  that  the  act  was 
unauthorized  and  a  fraud  upon  the  partnership,  and  such  evidence  must 
be  rebutted  by  one  seeking  to  hold  the  other  partners  bound  by  the  con- 
tract, by  showing  their  assent  thereto. 

Assumpsit  on  seven  notes,  signed  in  the  firm  name  of  Cooper, 
Gould  &  Bobbins,  amouuting  to  four  thousand  seven  hun- 
dred dollars,  x)ajable  to  Bobbins,  and  indorsed  by  him  to  the 
plaintiff.  Pleas  by  Cooper  and  Gould,  defendants:  1.  The 
general  issue.  .  2.  That  in  July,  1826,  the  plaintiff  sued  the  de- 
fendants on  a  note,  dated  May  11, 182G,  for  four  thousand  seven 
hundred  dollars,  purporting  to  be  signed  in  the  firm  name  of 
the  defendants,  payable  on  demand  to  the  plaintiff,  and  also 
upon  a  count  for  money  had  and  received  and  a  count  of  insimuJ 
computassent ;  tbat  Bobbins  was  defaulted,  and  the  other  de- 
fendants ^^leaded  that  they  did  not  promise  with  him;  that  on 
the  trial  the  plaintiff  alleged  and  proved  that  the  note  sued  on 
was  given  by  Bobbins  iu  the  firm  name  as  a  substitute  for,  and 
in  consideration  of  the  notes  now  sued  on,  which  were  not  then 
due;  that  said  notes  were  given  in  evidence  by  the  plaintiff; 
that  the  defendants  denied  the  making  and  all  knowledge  of 
said  notes,  or  that  Bobbins  was  authorized  to  make  them  in  the 
name  of  tbo  firm,  or  that  the  other  defendants  received  any  part 
of  the  consideration,  and  alleged  that  they  were  made  and  in- 
dorsed by  said  Bobbins  for  his  private  use  and  in  fraud  of  the 
partnership,  which  the  x^laintiff  well  knew;  that  these  facts,  as 
well  as  whether  the  said  Cooper  and  Gould  were  liable  on  said 
notes,  or  had  made  the  promises  set  forth  in  the  former  action, 
were  put  in  issue  on  the  trial;  that  the  jury  found  by  their  ver- 
dict that  Cooper  and  Gould  never  promised  with  Bobbins  as 
alleged,  upon  which  verdict  a  judgment  was  rendered  which  had 
not  been  reversed  or  annulled,  wherefore  the  said  two  defend- 
ants prayed  judgment,  whether  the  plaintiff  should  be  admitted 
to  say,  contrary  to  said  verdict  and  judgment,  that  the  said  de- 
fendants had  promised  with  Bobbins  as  alleged.     3.  The  same 
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facts  pleaded  as  an  estoppel.  Special  demuzrer  to  the  second 
and  third  pleas,  on  grounds  sufficiently  appearing  from  the 
opinion  of  Bhaw,  0.  J. 

Rand  and  Fisbe,  for  the  demnrrer. 
8.  D.  Parker ^  covUra. 

By  Ck>urt,  Shaw,  0.  J.  The  court  are  of  opinion,  that  neither 
of  the  two  pleas  can  be  sustained,  as  a  good  bar  to  the  present 
action.  It  can  not  be  sustained  as  a  plea  in  bar  of  a  former 
acquittal,  because  it  sufficiently  appears  from  the  record,  that 
the  cause  of  action  was  not  the  same.  Had  the  plaintiff  relied 
upon  these  notes  as  his  ground  and  cause  of  action,  upon  the 
money  counts,  or  in  any  form  of  declaring,  he  must  have  failed, 
because  at  the  time  of  the  action  brought,  these  notes  were  not 
due.  Still  the  notes  were  offered  in  evidence,  and  to  a  certain 
extent  their  validity  was  tried.  It  having  been  heretofore  de- 
cided as  a  rule  of  law,  that  the  existence  of  a  note,  not  yet  due, 
is  a  good  consideration  for  a  new  note  payable  on  demand, 
upon  which  the  holder  may  presently  commence  a  suit  aud  at« 
taeh  property,  the  plaintiff  gave  these  notes  in  evidence,  not  as 
notes  due,  upon  which  he  could  bring  suit,  but  to  show  a  good 
subsisting  debt,  due,  but  not  payable,  from  the  same  firm,  as  a 
consideration  for  the  note  on  demand,  on  which  thi§  suit  was 
in  fact  commenced.  Although,  therefore,  the  validity  of  these 
notes,  as  an  existing  consideration  for  the  note  sued,  was 
drawn  in  question  and  in  effect  tried,  yet  it  was  a  question  col- 
lateral to  the  one  in  issue.  A  plea  in  bar  of  former  acquittal 
or  former  conviction,  must  not  only  show  that  the  same  ques- 
tion was  tried,  but  that  the  same  cause  of  action  was  ad- 
judicated between  the  parties.  Here  it  is  very  clear  that  the 
cause  of  action  is  not  the  same;  that  action  being  upon  a 
promissory  note,  payable  on  demand,  and  this  on  several  notes 
payable  on  time,  and  not  due  when  that  action  was  brought. 

Nor  can  the  plea  of  the  same  matter,  by  way  of  estoppel,  be 
sustained.  In  order  to  constitute  an  estoppel,  the  same  point 
must  be  put  in  issue  upon  the  record,  and  directly  found  by  the 
jury.  Wherever  a  point  of  fact  has  been  so  put  in  issue,  and 
found  by  a  jury,  there  the  record  is  regarded  as  conclusive  oi 
that  fact,  whenever  it  is  again  drawn  in  question  by  the  parties 
or  their  privies.  But  it  results  from  the  established  rules  of 
pleading,  that  this  rule  must  be  strictly  confined  to  facts  put 
directly  in  issue,  and  can  not  be  extended  to  collateral  facts,  or 
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iacts  to  be  dedaced  by  inference  from  the  verdict:  Ouiram  v. 
Marewood,  8  East,  846;  Spooner  y.  Davis,  7  Pick.  147. 

This  opinion  is  confined  solely  to  the  question  upon  the  de- 
murrer, whether  the  matter  pleaded  is  a  good  bar,  and  has  no 
bearing  upon  the  question,  whether  the  verdict  and  judgment 
may  be  given  in  evidence,  which  depends  upon  different  consid- 
erations: Parker  v.  Standish,  8  Pick.  288. 

Pleas  adjudged  bad. 

At  the  trial  under  the  general  issue,  after  proof  of  the  mak- 
ing of  the  notes  and  the  partnership  of  the  defendants,  the 
present  defendants  claimed  that  the  notes  were  given  by  Bob- 
bins for  private  purposes,  and  in  fraud  of  his  partners,  of  which 
the  plaintiff  had  knowledge.  They  offered  in  evidence  the 
record,  verdict,  and  judgment  in  the  former  action  mentioned 
in  the  second  and  third  pleas,  and  proposed  to  show  that  the 
note  then  sued  on  was,  in  that  action,  proved  to  have  been 
given  in  consideration  of,  and  as  a  substitute  for,  the  notes  now 
in  suit;  that  the  defense  then  was  that  said  notes,  as  well  as  the 
one  of  May  11, 1826,  were  given  by  Bobbins  for  private  pur- 
poses, and  in  fraud  of  his  partners,  with  the  plaintiff's  knowl- 
edge; and  that  this  fact  was  litigated  on  the  trial,  and  it  was 
insisted  that  the  verdict  then  rendered  against  the  plaintiff,  as 
to  the  invalidity  of  the  note  then  sued  on,  was  in  effect  a  de- 
cision against  the  validity  of  the  notes  now  in  suit.  The  ver- 
dict and  judgment  were  held  by  the  presiding  judge,  against 
the  plaintiff's  objection,  to  be  competent  evidence,  though  not 
a  bar,  if  the  same  questions  were  in  fact  passed  on  in  that  suit, 
the  weight  of  the  evidence,  in  connection  with  such  other  evi- 
dence as  should  now  be  given ,  being  a  question  for  the  j  ury .  The 
report  of  the  late  chief  justice  Parker,  before  whom  the  former 
action  was  tried,  was  offered  and  admitted,  against  the  plaintiff's 
objection,  to  show  that  the  same  questions  were  litigated  in 
that  action  as  in  the  present  one.  To  show  that  the  plaintiff 
had  reason  to  believe  that  the  notes  now  in  suit  were  given  by 
Bobbins  for  private  purposes,  the  defendants  offered  evidence 
to  prove  that  the  plaintiff  knew  that  Bobbins,  who  was  indi- 
vidually engaged  in  the  tobacco  business,  a  business  wholly 
distinct  from  that  of  the  partnership,  had  previously  given  notes 
in  the  firm  name,  in  connection  with  that  business.  One  Lor- 
ing  testified  to  a  conversation  with  the  plaintiff  on  that  point 
before  or  after  the  failure  of  the  defendants.  The  evidence 
was  admitted  against  the  plaintiffs  objection,  and  the  sub- 
stance of  the  conversation  referred  to  is  stated  in  the  opinioa 
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Verdict  for  the  defendants,  Cooper  and  Oould,  after  instruo 
tionu  by  the  couii,  nud  iiiotion  for  a  new  trial:  1.  Because  the 
record  find  ju figment  above  referred  to,  were  improperly  ad- 
mitted; 2.  Becuusu  of  error  iu  admittiDg  the  report  of  Chief 
Justice  Parker  in  the  former  suit;  3.  Because  the  evidence  re- 
lating to  previous  notes  given  by  Bobbins  in  the  firm  name,  in 
his  private  business,  and  Lining's  testimony  in  connection  there- 
with, were  improperly  admitted;  4.  Because  the  court  erred  in 
instructing  the  jury,  that  where  notes  were  given  by  a  partner 
iu  the  firm  name,  for  a  purpose  distinct  from  the  firm  business, 
the  act  was  prima  facie  unauthorized,  and  in  fraud  of  the  other 
partners,  and  if  the  assent  of  the  other  partners  was  relied  on 
to  render  the  notes  binding  upon  them,  such  assent  must  be 
proved  to  rebut  the  prima  facie  presumption. 

Rand  and  Fiske,  for  the  motion. 

S.  D.  Parker,  contra. 

By  Court,  Putnam,  J.  The  first  question  arising  upon  the 
plaintifiTs  motion  for  a  new  trial,  is,  whether  the  record  in  the 
former  action  was  properly  received  as  evidence  in  the  present 
case. 

The  law  applicable  to  this  subject  is  well  stated  in  Bull.  N. 
P.  232,  in  the  case  of  Shenoin  v.  Clarges:  **  If  a  verdict  be  had 
on  the  same  point,  and  between  the  same  parties,  it  may  be 
given  in  evidence,  though  the  trial  were  not  had  for  the  same 
lands,  for  the  verdict  in  such  case  is  a  very  persuading  evidence, 
because  what  twelve  men  have  already  thought  of  the  fact  may 
be  supposed  fit  to  direct  the  determination  of  the  present  jury; 
but  then  this  verdict  ought  to  be  between  the  same  parties,  be- 
cause otherwise  a  man  would  be  bound  by  a  decision,  who  had 
not  the  liberty  to  cross-examine;  and  nothing  can  be  more 
contrary  to  natural  justice,  thau  that  anyone  should  be  injured 
by  a  determination,  that  he,  or  those  under  whom  he  claims, 
was  not  at  liberty  to  controvert.  But  it  is  not  necessary  that 
the  verdict  should  bo  iu  relation  to  the  same  land,  for  the  ver- 
dict is  only  set  up  to  prove  tlje  point  in  question,  and  every 
matter  is  evidence  that  amounts  to  a  proof  of  the  point  in  ques- 
tion." But  "  no  verdict  shall  be  given  in  evidence,  but  be- 
tween such  who  are  parties  or  privies  to  it:"  Id.  And  **  it  is 
not  necessar3'  that  the  fact  to  be  proved  by  the  record  should 
have  been  solely  and  specifically  put  in  issue  on  the  former 
trial;  it  is  sufUcieut  if  it  was  a  fact,  essential  to  the  finding  of 
that  verdict:"  1  Stark.  Ev.  (^ih  Am.  od.)  200. 
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And  it  is  not  necessary  that  the  form  of  the  action  in  the 
former  suit  should  be  the  same  as  iu  the  latter.  Thus,  a  recov- 
ery in  an  action  of  assumpsit  is  a  good  bar  to  an  action  of  debt 
brought  upon  the  same  contract:  Blade's  case,  4  Co.  94,  b. 

So  a  judgment  in  trespass  will  be  a  good  bar  to  an  action 
for  the  same  taking  in  trover:  1  Stark.  Ev.  (4th  Am.  ed.),  198, 
n.  (b),  and  the  cases  there  cited. 

So  a  judgment  in  trespass  de  bonis  asportatis  is  a  good  bar  to 
assumpsit  for  the  same  goods.  In  the  former  action,  it  ap- 
peared that  the  plaintiff  had  not  the  right  of  property  in  the 
goods;  and  it  was  held  that  without  further  and  different  proof, 
he  had  no  right  to  the  value  of  them  in  the  action  of  assumpsit: 
Bice  V.  King,  7  Johns.  20.  And  the  court  say,  that  by  the 
same  cause  of  action  is  meant,  where  the  evidence  will  support 
both  actions,  although  they  happen  to  be  grounded  on  differ- 
ent writs:  KUchen  v.  Campbell,  3  Wils.  808;  Sparry* s  case,  6 
Co.  61,  S.  P. 

It  is  necessary  that  the  merits  of  the  case  should  have  been 
submitted  to  the  jury,  and  ascertained  by  the  former  verdict, 
and  parol  evidence  is  admissible  to  show  what  was  claimed  and 
proved  before  the  jury;  because,  the  record  being  general,  it 
could  not  be  known,  without  the  aid  of  parol  evidence,  what 
was  the  matter  in  controversy,  and  what  proof  was  offered  to 
maintain  the  issue  on  the  one  part  and  on  the  other.  When 
there  has  been  a  full  hearing,  verdict,  and  judgment  upon  1  he 
point  essential  to  the  right  determination  of  the  controversy, 
**  expedil  reipublicce  ut  sU  finis  lUium," 

We  have  no  doubt  but  that  the  record,  verdict,  and  judgment 
in  the  former  action  may  be  given  in  evidence  under  the  gen- 
eral issue  in  this  action:  Young  v.  Black,  7  Cranch,  667;  Parker 
V.  Standish,  3  Pick.  288. 

We  proceed  to  consider  whether  the  former  case  necessarily 
involved  a  point  which  is  decisive  of  the  present  action. 

The  plaintiffs'  counsel  denies  that  the  former  suit  was  for  the 
same  cause  of  action. 

The  record  shows  that  the  declaration  in  that  suit  was  upon  a 
promissory  note  dated  May  11,  1826,  for  four  thousand  seven 
hundred  dollars,  payable  on  demand,  with  interest,  to  the  plaint- 
iff. And  there  are  money  counts  also.  The  declaration  in  the 
present  action  is  for  seven  notes  of  hand,  amounting  in  the  whole 
to  the  sum  of  four  thousand  seven  hundred  dollars,  but  which 
were  not  due  at  the  time  when  the  former  action  was  com- 
menced.   So  that,  unless  the  records  should  be  explained  by 
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parol  or  other  legal  evidence,  it  would  not  appear  that  the 
former  had  any-  relation  to  the  present  suit. 

We  have  decided  that  the  former  verdict  and  judgment  could 
not  be  pleaded  in  bar,  as  conclusive.  But  the  defendants  may 
show  that  a  point  was  settled  in  the  former  action  in  his  favor, 
which  is  essential  to  be  maintained  by  the  plaintiff  in  the  pres- 
ent action. 

It  is  for  the  defendants  to  introduce  that  evidence.  They  are 
to  prove  that  the  subject-matter  in  controversy  in  the  former 
suit  was  the  same  as  in  the  present,  and  that  the  verdict  in  the 
former  suit,  which  was  for  them,  was  rendered  upon  an  inquiry 
into  the  merits  of  the  plaintiff's  present  claim. 

They  propose  to  show  those  things  by  a  report  of  the  late 
chief  justice,  which  was  assented  to  by  the  parties,  and  which 
states  the  proceedings  in  the  former  suit.  And  it  is  objected  by 
the  counsel  for  the  plaintiff,  that  the  report  is  not  competent 
evidence  for  the  purpose  for  which  it  is  offered.  It  is  insisted 
that  the  report  so  authenticated  by  the  chief  justice  who  tried 
the  cause,  is  not  to  be  received  in  evidence,  any  more  than  the 
notes  of  a  judge  would  be;  and  on  the  authoriiy  of  MUes  v. 
(yHara,  4  Binn.  108,  which  decides  that  the  notes  of  a  judge 
are  not  to  be  received,  unaccompanied  by  the  oath  of  the 
judge. 

Now,  the  best  evidence  which  the  nature  of  the  case  admits, 
should  be  given.  The  report  so  authenticated  is  an  official  act 
of  the  judge,  made  at  the  request  of  the  plaintiff,  and  used  at 
the  argument  on  the  hearing  of  his  motion  for  a  new  trial.  It 
comes  in  a  more  full  and  intelligible  manner  than  the  notes  of 
a  judge,  which  are  taken  during  the  hurry  of  a  trial.  It  is  un- 
questionably of  a  character  more  satisfactory  than  the  parol  dec- 
laration of  an  individual  who  might  have  been  present  at  the 
trial,  and  testified  from  his  recollection  merely. 

We  are  satisfied  that  it  is  competent  evidence  to  show  upon 
what  grounds  or  consideration  the  plaintiff  relied,  in  the 
former  action,  in  support  of  the  note  for  four  thousand  seven 
hundred  dollars  then  in  controversy.  It  has  been  considered 
on  the  former  hearing  for  a  new  trial,  as  an  authentic  account 
of  what  took  place  at  the  former  trial,  as  well  by  the  court  as 
by  the  parties,  and  we  think  it  ought  not  now  to  be  repudiated 
by  either. 

From  that  report,  we  know,  that  the  plaintiff  produced  in 
evidence  the  seTeral  promissory  notes  which  are  declared  upon 
in  the  present  action;  and  also  a  receipt,  which  stated,  that  the 
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note  for  four  ihoasand  seven  hundred  dollars  was  receiTed  as 
collateral  security  for  the  other  seven  notes,  which  were  to  be 
given  up  when  that  note  should  have  been  paid.  And  we  know 
furUier,  from  an  amendment  to  the  report,  in  the  handwriting 
of  the  late  chief  justice,  that  these  papers  were  received  without 
objectioD,  and  no  evidence  was  offered  to  impeach  them,  on  the 
ground  that  they  were  not  genuine  aa  between  Eastman  and 
Bobbins. 

So  that  it  appears  clearly  that  the  plaintiff  had  a  claim  only 
for  one  sum  of  four  thousand  seven  hundred  dollars,  and  not 
for  double  that  sum;  that  if  the  note  for  that  sum  should  be 
paid,  it  would  operate  as  a  payment  of  the  seven  notes,  which 
altogether  amounted  to  that  sum.  It  would  follow,  that  a  re- 
covery and  satisfaction  of  the  one  would  be  a  satisfaction  of  the 
other,  and  that  a  defense  to  the  merits  involving  the  considera- 
tion of  the  one  should  be  a  defense  against  the  others.  The 
plaintiff  bad  a  double  security  for  one  and  the  same  sum  of 
money;  but  the  debt  secured  by  these  notes  was  identically  the 
same.  It  has  been  contended  for  the  plaintiff,  that  when  the 
former  action  was  commenced,  no  cause  of  action  had  accrued 
on  the  notes  which  are  now  declared  upon;  that  the  breach  of 
the  promise  is  the  cause  of  action,  and  so  that  the  cause  of  the 
present  action  is  different  from  the  cause  of  action  in  the  former 
suit,  and  therefore  that  the  verdict  in  that  suit  ought  not  to  be 
received  as  evidence  in  this  action.  But  the  promise,  without 
a  good  consideration,  is  invalid,  and  the  breach  of  it  can  not  give 
a  good  cause  of  action.  The  promise  is  necessarily  connected 
with  the  consideration,  and  there  must  be  a  breach  of  a  promise 
upon  a  good  consideration  before  any  cause  of  action  can  accrue. 
Now,  we  have  seen  that  the  consideration  of  all  the  notes  was 
identically  the  same;  the  note  which  was  declared  upon  in  the 
former  action  being  given  as  collateral  security  for  the  seven 
notes  now  declared  upon;  so  that  we  are  satisfied  that  the  sub- 
ject-matter of  the  former  suit  was  identical  with  that  of  the 
present  action. 

We  know,  from  the  report  above  mentioned,  the  grounds  of 
the  defense  to  the  former  suit.  ^  **  The  defendants  stated  that 
the  note  was  made  by  Bobbins  in  the  copartnership  name, 
without  any  consideration  to  the  copartnership*  or  for  their 
use,  and  without  the  knowledge  or  consent  of  said  Oooper  and 
Oould;  all  which  was  known  to  the  plaintiff.''  And  the  de- 
fendants then  introduced  and  read  the  articles  of  copartnership, 
dated  March  25, 1823,  by  which  the  firm  was  to  continue  until 
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Soplember  25,  1826.  The  indenture  is  made  part  of  the  report, 
and  is  in  ilie  case;  by  which  it  appears  that  they  entered  into 
a  copartnership  in  the  business  of  brewing,  under  the  name 
and  £rm  of  Cooper,  Gould  &  Bobbins. 

It  appears  from  the  report,  that  the  defendants  offered  evi- 
dence tending  to  prove  that  these  seven  notes  were  made  by 
bobbins  in  tbo  partnership  name,  for  his  own  debt,  and  not  for 
the  debt  of  the  firm,  and  that  the  plaintiff  knew  them  to  be  so 
made  to  defraud  Gould  and  Cooper.  And  the  plaintiff  offered 
evidence  tending  to  rebut  the  evidence  produced  by  the  defend- 
ants. And  the  jury  found  a  verdict  for  the  defendants,  as  ap- 
pears by  the  record,  and  so  they  afiirmed  the  grounds  which 
were  maintained  by  the  defendants.  So  that  it  was  judicially 
settled,  that  those  seven  notes  were  given  in  fraud  of  the  part- 
nership, and  without  any  consideration  which  the  firm  had  re- 
ceived for  the  same. 

So  the  very  merits  of  the  present  case  have  been  decided  in 
the  former  suit  between  these  parties. 

The  verdict  was  offered  as  evidence,  but  not  as  an  estoppel, 
or  as  conclusive  evidence.  It  was  without  doubt  considered 
by  the  jury  in  the  last  trial  as  **  very  persuading  evidence." 
But  the  plaintiff  had  a  full  opportunity,  and  availed  himself  of 
it,  to  offer  evidence  to  induce  the  jury  to  come  to  a  different 
result. 

These  considerations  dispose  of  the  first  and  second  reasons 
alleged  by  the  plaintiff  for  a  new  trial. 

The  third  and  fifth  reasons  may  well  be  considered  together. 
They  relate  to  the  allegation  of  the  defendants,  that  Bobbins, 
during  the  time  of  the  partnership,  carried  on  a  tobacco  busi- 
ness on  his  own  account,  which  had  no  concern  whatever  with 
the  partnership  business  (before  the  origin  of  the  notes  now  in 
suit),  upon  which  he  had  given  notes  in  the  name  of  the  part- 
nership, and  that  the  plaintiff  knew  that  to  be  the  ease.  Now 
we  think  that  evidence  that  Bobbins  abused  the  partnership  sig- 
nature to  private  purposes,  and  that  such  misconduct  was  known 
to  the  plaintiff,  was  relevant  to  the  question  then  to  be  tried. 
No  objection  was  made  to  the  testimony  of  Loring  when  it  was 
offered.  It  was  stated  by  him,  that  in  conversation,  whether 
before  or  after  the  failure  the  witness  could  not  say,  the  plaintiff 
told  him,  **  he  had  advised  Bobbins  to  give  up  his  tobacco  busi- 
ness and  take  his  notes  out  of  the  market,  and  not  have  his  mind 
BO  much  embarrassed."  It  is  wholly  immaterial  whether  the 
plaintiff  made  that  confession  before  or  after  the  failure.    It  re- 
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farred  to  advice  which  he  must  hare  giyen  before  the  failure, 
for  after  the  failure  it  would  have  been  entirely  miaplaced.  It 
can  Dot  be  supposed  that  after  the  failure  he  advised  Bobbins 
to  take  up  his  tobacco  notes.  Bobbins  had  no  means  to  do  so. 
The  advice  was  well  meant,  and  had  a  tendency  to  show  that 
the  plaintiff  was  acquainted  with  Bobbins  and  his  private  deal- 
ings, and  was  upon  friendly  and  intimate  terms  with  him.  It 
had  a  tendency  to  prove  the  scienter,  which  made  a  part  of  the 
defense  in  the  former,  as  well  as  in  the  present  action. 

In  regard  to  the  fourth  reason  for  a  new  trial,  we  ean  not 
think  that  the  argument  of  the  plaintiff's  counsel  should  pre- 
vail. It  assumes  as  a  fact,  that  there  was  no  evidence  in  the 
case  to  show  that  Bobbins  had  misused  the  partnership  name. 
It  supposes,  that,  in  the  absence  of  other  evidence,  the  law  will 
presume  that  the  partnership  name  was  fairly  and  honestly 
used  for  partnership  purposes,  and  not  for  the  private  purpose 
of  Bobbins.  But,  as  it  was  proved  that  Bobbins  used  the  name 
of  the  firm  for  a  purpose  entirely  distinct  from  the  brewing  or 
partnership  business,  the  presumption  of  the  law  before  stated 
was  removed,  and  such  apparent  misuse  or  abuse  of  the  part- 
nership name,  we  think,  was  prima  /auie  evidence  that,  in  that 
respect,  he  acted  without  authority,  and  in  fraud  of  the  part- 
nership. And  we  think,  that  if  the  plaintiff  would  show  an 
assent  on  the  part  of  the  other  partners,  he  should  be  held  to 
give  satisfactoiy  evidence  of  such  assent,  to  rebut  such  prima 
fade  evidence  of  fraud  on  the  part  of  Bobbins  upon  hia  co- 
partners. 

We  are  all  of  opinion  that  there  is  no  legal  and  sufficient 
ground  for  the  court  to  disturb  the  Terdict.  The  judgment 
must  therefore  be  rendered  for  the  defendants,  Oooper  and 
Qould,  accordingly. 


FoBua  JunoMiNT,  Wnir  a  Bab  on  Ebtoffsl,  and  wbek  not.- 
Le  Oven  y.  Oouoemmtr^  1  Am.  Deo.  121;  -fieOtT.  Siarrt  13  Id.  Oi,  and  note; 
SUuidkhv.  Parker,  Id.  393,  and  note;  LrndtU  y.  LiggeU,  14  Id.  298;  Bcmdim 
V.  RoUff,  Id.  181;  Oardner  y.  Buckbee,  15  Id.  256;  Burt  y.  SUmburgh,  Id. 
402,  and  note;  Thompson  y.  Clay,  16  Id.  108;  Kilh^er  y.  Jlerr,  17  Id.  658; 
Chtuft^s  ca&e.  Id.  277;  CwA  v.  Vimont,  Id.  157;  Cutler  y.  Oox,  18  Id.  152; 
Wright  y.  BvHer,  21  Id.  323;  Valatun  y.  ClouUer,  22  Id.  179;  Wood  y.  Jaeh- 
eon.  Id.  603,  and  note;  Mwteaqweu  y.  Htil,  23  Id.  471;  Ouemeey  y.  Carver, 
24  Id.  60,  and  note;  EetiU  y.  Taul,  Id.  498;  JXxon  v.  Smekur,  Id.  610,  and 
note;  Bridge  v.  Gray,  25  Id.  358;  Careon  y.  Clark,  Id.  79;  DormeU  v. 
Thompeon,  Id.  216;  Uolmte  v.  BrwgUan,  Id.  636;  Laisrenctf  v.  Hwl^  Id. 
539;  Badger  Y.  Titeomb,  poet. 

The  principal  caae  la  cited,  aa  an  authority  for  the  position  that  a  former 
judgment  between  the  aame  partiea  ia  not  cooolnsiye  aa  a  bar  orestoppal  in 
Am.  Daa  Yol.  ZZYI— S9 
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mother  mdt,  unless  it  was  for  the  same  cause  of  action,  or  nnlees  the 
point  was  put  in  issae  on  the  record,  and  directly  found  by  the  jniy,  m 
OilbeH  V.  Thompson^  9  Cash.  di9;  Norton  ▼.  Huxley,  13  Gray,  290;  TVodbr. 
Hartford  etc  B.  R.  Co.,  2  Allen,  332;  Boston  Mfg.  Co,  ▼.  Burgin,  114 
Mass.  344;  McDonald  v.  Dear  River  etc.  Co.,  15  CaL  148;  Richardson  ▼. 
City  <if  Boston,  19  How.  U.  S.  268;  but  that  where  the  cause  of  action  is  tha 
same  in  both  suits,  though  the  form  of  the  action  is  different,  such  former 
judgment  is  conclusive,  is  held,  citing  Ea^man  ▼.  Cooper,  in  Smith  v.  ffdjf, 
9  Allen,  473. 

FoBMXR  Rboovebt  a8  Evidencb  under  Qenbral  Issue,  admissibility  and 
eCbct  of:  See  Bette  ▼.  Starr,  13  Am.  Dea  94,  and  note;  Gardner  ▼.  Buekbee, 
15  Id.  256;  Burt  v.  Stemhurgh,  Id.  402;  Cook  v.  Vimont,  17  Id.  157;  Wri^^ 
y.  Butler,  21  Id.  323,  and  note;  Wood  v.  Jaekeon,  22  Id.  603,  and  note; 
Montesquieu  y.  Heil,  23  Id.  471;  EstiU  y.  Taul,  24  Id.  498;  Lawrence  v.  HuMt^ 
25  Id.  539.  In  Dutton  y.  Woodman,  9  Cush.  262,  it  is  held,  dting  the  princi- 
pal case,  that  a  former  judgment  between  the  same  parties,  involving  the 
same  question,  is  admis&ible  but  not  conclusive  evidence  under  the  general 
issue  in  another  action.  8o^  in  Sawyer  v.  Woodbury,  7  Gray,  503,  where  it  is 
said  that  such  former  judgment,  though  not  pleadable  as  an  estoppel,  where 
the  same  point  was  not  directly  put  in  issue  in  both  suits,  is,  in  many  oases, 
very  strong  evidence  as  to  a  controverted  question  of  fact  submitted  to  the 
jury  in  the  former  action,  and  embraced  in  the  verdict  returned  by  them. 
But  the  same  question  raised  in  the  second  suit  must  have  arisen  and  been 
determined  in  the  first:  Sage  v.  MeAlpin,  11  Gush.  166.  In  Walker  y.  Chase, 
53  Me.  261,  it  was  held  that  in  the  principal  case  the  effect  of  the  fonner  ad- 
judication as  evidence  was  not  before  the  court,  and  that  therefore  the  intima- 
tion thrown  out  by  Putnam,  J.,  that  it  was  not  condustve  evidence,  was  dic- 
tum. That  oourt  held,  contrary  to  this  intimation,  that  a  former  judgment 
between  the  same  parties  was  not  only  admissible  but  conclusive  evidence  in 
another  suit,  upon  proof  aliunde  that  the  same  point  was  tried. 

Admissibilitt  of  Evidknob  ALinin>B  as  to  what  Mattxbs  wsbb  Pabbbd 
UPON  in  a  former  action  between  the  same  parties,  a  recovery  in  which  is  re- 
lied upon  as  a  bar:  See  on  this  point,  Gardner  v.  Buckbee^  15  Am.  Dec.  256; 
Wood  V.  Jackson^  22  Id.  603,  and  citations  in  note  thereto;  BstiU  v.  Taml,  24 
Id.  498,  and  citations  in  note;  Bridge  v.  Cray,  26  Id.  358.  That  parol  evi- 
denoe,  or  evidence  cUiunde,  is  admissible  in  connection  with  the  record  d  a 
former  recovery  between  the  same  parties,  in  another  suit,  to  show  that  a 
question  raised  in  the  second  suit  was  tried  and  determined  in  the  former  one, 
where  it  was  within  the  issue,  and  might  have  been  tried,  is  held,  on  the  au- 
thority of  Eastman  v.  Cooper,  in  Butterfield  v.  Caverly,  0  Gush.  278;  DutUm 
y.  Woodman,  9  Id.  261;  Barry  v.  Adams,  14  Allen,  210;  Boston  ete.R.R.Co. 
y.  Dana,  1  Gray,  100;  MerriU  v.  Morse,  108  Mass.  276.  The  case  is  relied 
on  as  authority  for  the  same  position  in  Wcuhington  etc  Co.  v.  Sickles,  24 
How.  U.  &  344. 

Pabtneb*s  Usb  of  Fibm  Namb  fob  Pitbposb  DiSTDrcT  FBOM  FiBM  Bmn- 
NBSS. — ^Where  one,  seeking  to  chaige  a  partnership,  is  apprised  that  the 
transaction  is  not  on  the  firm's  account^  or  for  their  benefit,  or  in  the  usual 
course  of  business,  prima  fade  the  firm  is  not  holden:  Huntington  v.  Lyman, 
12  Am.  Dec.  716.  Generally,  a  note  in  the  firm  name,  made  by  one  partner 
for  what  the  creditor  knows  is  his  private  debt,  without  his  copartner's  con- 
sent, does  not  bind  the  latter:  Poindexter  v.  Waddy,  8  Id.  749;  Livingston  v. 
Roosevelt,  4  Id.  273.  Where  one  partner  indorses  ft  note  in  the  firm  name, 
£or  the  benefit  of  a  stranger,  the  indorsee,  seeking  to  hold  the  firm  on  sncb 
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note,  must  ihow  that  the  partner  bo  naing  the  firm  name  had  authority  to  do 
■o:  N,  T,  Firemen  /m.  Co,  y,  BenneU^  13  Id.  109,  and  note.  But  in  Howes 
V,  Dunton,  19  Id.  663,  it  is  held  that  a  mercantile  partnership  is  liable  on  a 
note  in  the  firm  name,  made  by  one  of  its  members,  without  the  knowledge  or 
consent  of  the  others,  for  the  debt  of  a  stranger  to  the  partnership.  In 
Shaw  V.  Cooper,  100  Mass.  390,  and  Gray  v.  Ward,  18  HI.  34^  it  is  held,  citing 
the  principal  case,  that  a  party  taking  a  note  given  by  a  partner,  in  the  firm 
name,  for  such  partner's  individual  debt^  must  show  that  it  was  given  with 
the  assent  of  the  other  partners,  or  he  will  be  deemed  a  party  to  the  frand 
piBotioed  <»i  them. 


Badoeb  v.  Titoomb. 

(IS  PiosaBDio,  IOQl 

F6b  a  Bbxaob  of  Air  Enrnti  CoirrRAor,  oklt  Oini  Aohoh  oaa  be  mala* 
tained,  unless  it  be  in  its  nature  divisible. 

Ov  A  CoNTBACT  TO  DO  Sbvbral  Thivos  AT  SxvBRAL  TnoB^  aiiiimpeit  lies 
for  every  default;  for,  though  the  agreement  is  entire,  the  performanoe 
isseveraL 

DnrmBLi  Coht&aot.— A  oontrsot,  by  one  engaged  in  procuring  orewa  for 
vessels,  to  pay  to  another  making  advanoes  and  furnishing  supplies,  a  oer- 
tain  sum  for  every  man  procured,  and  to  refund  the  advances,  is  divisible 
as  to  perf onnanoe,  and  an  action  will  lie  for  every  breach. 

EuimKO  AooouNT  fob  Qooim,  money  loaned,  or  money  had  and  received  at 
different  times,  is  not  an  entire  and  indivisible  demand,  unless  made  so 
by  an  express  agreement,  or  one  impliad  from  a  usage  or  oourse  of 
dealing. 

FbBMiB  Judgmutt  fob  Pabt  of  thb  Itimb  in  such  an  aooonnt^  is  not  a 
bar  to  a  subsequent  action  for  other  item%  in  the  absence  of  such  an 
agreement. 

GuKBirssT  «.  Gabvxb,  24  Am.  Dec  60,  denied. 

Wbxbb  Itsms  Claixbd  im  an  Action  could  hayb  bben  Tbotxd  in  a 
Fobxib  Action  between  the  parties,  the  presumption  is  that  they 
were  so  proved,  but  this  presumption  may  be  rebutted  by  proof  that 
such  items  were  not  submitted,  and  that  no  evidence  to  support  them 
was  offered  in  the  previous  action. 

Whbbb  it  Appbabs  that  Evidbncb  Rbsfbctino  such  Iteus  was  offered 
in  the  former  action,  the  plaintiff  may  show  that  it  was  not  for  the  pur* 
pose  of  supporting  the  demsnd  in  that  action,  but  merely  as  affecting 
the  application  of  certain  payments,  and  that  none  of  the  items  now 
claimed,  were  iujoluded  in  the  bill  of  particulars  in  that  action. 

AssDXPsrr  on  an  account  for  supplies  and  advances  furnished 
by  the  plaintiff  to  seamen,  and  for  brokerage  under  a  contract 
entered  into  in  January,  1830,  whereby  the  defendant,  who  was 
engaged  in  proooring  crews  for  vessels,  was  to  pay  to  the  plaintiff, 
in  consideration  of  his  agreement  to  furnish  such  advances  a:  d 
supplies,  a  certain  sum  for  each  man  shipped,  and  to  repay  the 
advanoes,  etc.    Plea,  a  former  judgment  for  the  same  cause  of 
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action.  The  former  action  was  for  advances  and  supplies  under 
the  same  contract.  If  such  judgment  was  not  a  bar  to  the 
claim,  or  any  part  of  it,  the  case  was  to  be  sent  to  an  auditor. 
The  positions  relied  on  are  sufficiently  stated  in  the  opinion. 

BarUeU,  for  the  defendant. 

S.  D.  Parker,  for  the  plaintiff. 

By  Court,  Wn<DB,  J.  This  is  an  action  of  assumpsit  on  an 
account  annexed  to  the  writ,  in  which  the  defendant  is  debited 
with  sundry  supplies  and  advancee  furnished  seamen,  and  for 
brokerage,  in  pursuance  of  a  certain  contract  made  between  the 
parties  before  the  charges  and  items  in  the  plaintiff's  account 
now  claimed  to  be  recovered.  The  defendant  pleads  a  former 
judgment  in  a  suit  brought  by  the  plaintiff  for  the  same  identi- 
cal cause  of  action;  and  the  general  question  is,  whether  this 
plea  is  a  sufficient  bar.  And  this  question  depends  on  two 
positions  assumed  by  the  defendant's  counsel,  either  of  which, 
if  well  maintained,  is  decisive  in  his  favor. 

The  first  position  is,  that  the  several  items  in  the  plaintiff's 
account,  and  those  sued  for  in  the  former  action,  are  parts  of 
one  entire  and  indivisible  demand,  the  whole  being  due  and 
payable  at  the  time  of  the  commencement  of  the  plaintiff's  first 
action.  The  defendant's  second  position  is,  that,  admitting  the 
demands  to  be  several  and  independent,  still  all  the  demands 
were  due  and  payable  at  the  time  of  the  commencement  of  the 
first  action,  and  might  have  been  recovered  in  that  action,  and 
evidence  touching  them  was  laid  before  the  referee,  to  whom 
that  action  was  submitted. 

With  respect  to  the  first  point,  it  is  undoubtedly  true,  that 
only  one  action  can  be  maintained  for  the  breach  of  an  entire 
contract^  unless,  by  the  terms  of  it,  it  is  in  its  nature  divisible. 
But  if  one  contracts  to  do  several  things,  at  several  times,  an 
action  of  assumpsit  lies  upon  every  default;  for,  although  the 
agreement  is  entire,  the  performance  is  several,  and  the  con« 
tract  is  divisible  in  its  nature.  Thus,  on  a  note  or  other  con- 
tract payable  by  installments,  assumpsit  lies  for  non-payment 
after  the  first  day;  or  where  interest  is  payable  annually,  the 
payment  of  the  principal  being  postponed  to  a  future  time,  as- 
sumpsit lies  for  the  non-payment  of  interest,  before  the  princi- 
pal becomes  due  and  payable.  In  all  such  cases,  although  the 
oontraet  is  in  one  sense  entire,  the  several  stipulations  as  to 
payment  and  performance  are  several,  and  are  considered,  in  re* 
•pect  to  the  remedy,  as  several  contracts.    This  principle  htm 
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long  been  well  settled,  although  the  law  in  Uub  respect  has 
been  very  much  modiQed  by  modern  decisions. 

Still,  however,  the  law  seems  to  remain  unchanged  in  respect 
to  obligations  to  pay  money  by  installments,  so  that  debt  will 
not  lie  till  all  the  days  of  payment  are  past.  A  distinction  has 
been  made  between  a  contract  to  pay  five  sums  of  twenty 
pounds  each,  on  five  different  days,  and  a  contract  to  pay  one 
hundred  pounds  by  five  sums  of  twenty  pounds,  on  different 
days;  a  distinction,  as  Lord  Loughborough  remarks,  in  the  case 
of  Budder  v.  Frice^  1  H.  Bl.  650,  which  is  merely  verbal,  the 
substantial  meaning  being  the  same  in  each. 

After  the  action  of  assumpsit  was  introduced,  a  more  liberal 
construction  of  contracts  not  under  seal  was  adopted.  But  at 
first  it  was  held,  that  although,  where  the  contract  was  to  pay 
by  installments,  assumpsit  would  lie  on  default  of  the  first  pig- 
ment, yet  the  plaintiff  was  obliged  to  demand  his  whole  dam- 
ages, although  only  one  of  the  several  installments  was  paya- 
ble; on  the  ground  that  the  contract  was  entire,  and  that  no 
new  action  could  be  maintained.  In  the  case  of  Peok  v.  Redman^ 
I)yer,  113,  the  judges  were  equally  divided.  That  was  as- 
sumpsit on  a  contract  to  deliver  twenty  quarters  of  barley  an- 
nually, during  the  lives  of  the  contracting  parties.  The  breach 
was  for  non-delivery  of  the  twenty  quarters  of  barley  for  three 
years,  and  the  question  was,  whether  the  plaintiff  was  entitled 
to  damages  in  recompense  of  the  whole  bargain,  as  well  for 
the  time  to  come  as  for  the  past.  The  case  does  not  appear  to 
have  been  decided;  the  whole  doubt  and  difficulty  arose  from 
considering  the  contract  entire  and  indivisible.  This  doubt  does 
not  appear  to  have  been  finally  removed  till  the  case  of  Cooke  t9. 
Whonvood,  2  Saund.  837,  where  the  court  determined,  that  in 
assumpsit  to  perform  an  award,  whereby  the  defendant  was 
awarded  to  pay  the  plaintiff  several  sums  of  money,  at  several 
times,  an  action  might  be  maintained  for  such  sum  only,  as  was 
due  at  the  time  when  the  action  was  brought;  and  that  the 
plaintiff  should  recover  accordingly,  and  have  a  new  action  as 
the  other  sums  became  due,  Mies  quotiea.  Li  the  case  of  Rud- 
der V.  Prvce,  before  cited,  the  cases  on  this  point  are  reviewed 
by  Lord  Loughborough  in  a  very  able  opinion,  and  I  am  not 
aware  that  any  question  has  since  been  made  as  to  the  law  in 
this  particular.  So  that  the  principle  is  well  established,  that 
a  contract  to  do  several  things,  at  several  times,  is  divisible  in 
its  nature;  and  that  an  action  will  lie  for  the  breach  of  any  one 
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of  the  BtipulationSy  each  of  these  stipulations  being  eonsidered 
as  a  several  contract. 

This  we  consider  decisiTe  as  to  the  entirety  of  the  contract 
set  up  by  the  defendant's  coansel. 

We  do  not»  however,  consider  this  or  the  former  action,  as 
founded  on  the  contract  in  question.  That  contract  or  agree- 
ment, it  is  true,  was  intended  to  regulate  the  dealings  between 
the  i>arties  as  to  profits,  compensation,  etc.,  while  they  con- 
tinued to  deal  together,  without  making  any  new  agreement. 
But  we  do  not  understand  that  the  parties  were  bound  by  the 
agreement  for  any  particular  time;  and  if  it  were  otherwise, 
this  is  not  an  action  for  a  breach  of  the  agreement;  the  agree- 
mcDt  is  only  important  as  to  the  measure  of  damages.  But 
the  action  is  founded  on  the  advances  made  by  the  plaintiff 
and  Ihe  other  items  in  the  account  annexed  to  the  writ.  For 
these,  the  plaintiff  would  be  entitled  to  recover,  whether  there 
was  or  was  not  such  an  agreement  as  that  relied  on  by  the  de- 
fendant's counsel. 

The  defendant  next  contends,  that  a  running  account  for 
goods  sold,  money  paid,  etc.,  is  an  entire  demand,  incapable  of 
being  split  up  for  the  purpose  of  bringing  separate  suits,  and 
the  case  of  Ouemsey  v.  Carver,  8  Wend.  492  [24  Am.  Dec.  60], 
is  relied  on  in  support  of  this  position;  and  if  that  case  was 
rightly  decided,  we  think  it  would  maintain  the  present  de- 
fense. But  we  know  of  no  principle  of  law,  nor  of  any  other 
decided  case,  on  which  the  decision  in  that  case  can  be  sus- 
tained. It  is  said  that  the  law  abhors  a  multiplicity  of  suits; 
and  this  seems  to  be  the  only  ground  of  the  decision  in  that 
case.  But  that  reason  would  apply  to  notes  of  hand  and  other 
demands,  unquestionably  several  and  independent.  If  auy 
evils  should  arise  from  multiplying  suits  which  might  be  joined, 
it  is  for  the  legislature  to  provide  a  remedy.  There  is  al- 
ready a  law  on  this  subject,  by  which  a  plaintiff,  who  brings 
several  actions  on  demands  which  may  be  joined,  is  restricted 
in  the  recovery  of  his  costs;  and  if  the  provisions  of  this  law 
are  not  sufficient,  it  is  for  the  legislature  to  supply  the  defi- 
ciency. As  the  law  is,  we  think  it  can  not  be  maintained,  that 
a  running  account  for  goods  sold  and  delivered,  money  loaned, 
or  money  had  and  received,  at  different  times,  will  constitute 
an  entire  demand,  unless  there  is  some  agreement  to  that  effect, 
or  some  usage  or  course  of  dealing,  from  which  such  an  agree* 
ment  or  understanding  may  be  inferred.  No  such  agreement, 
or  course  of  dealing,  is  set  up  in  this  case,  and  consequently, 
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the  defendant's  plea,  that  the  canse  of  action  in  this  suit  is 
identical  with  that  of  the  former  action,  can  not  be  main- 
tained. 

With  regard  to  the  second  ground  of  defense,  we  think  the 
principle  of  law  on  which  it  depends  is  well  settled.  If  the 
items  now  claimed  could  have  been  proved  in  the  former  action, 
the  presumption  is  that  thej  were  so  proved.  But  this  presump* 
tion  may  be  rebutted;  and  if  the  plaintiff  can  prove  that  the 
claims  now  made  were  not  submitted  to  the  referee  in  the  former 
action,  and  that  no  evidence  was  offered  to  support  them,  he 
may  well  recover  them  in  this  action.  This  principle  is  laid 
down  in  the  case  of  Webster  v.  Lee,  6  Mass.  834;  and  the  same 
principle,  with  similar  limitations,  is  laid  down  in  OolighUy  v. 
JeUicoe,  4  T.  B.  147,  note;  and  afterwards  in  the  case  of  Seddon 
V.  TiUop,  6  Id.  607.  In  that  case,  the  plaintiff  in  a  former  ac- 
tion declared  on  a  promissory  note,  and  for  goods  sold  and  de- 
livered; but  upon  executing  a  writ  of  inquiry,  after  judgment 
by  default,  gave  no  evidence  on  the  count  for  goods  sold  and 
delivered,  and  took  his  damages  for  the  amount  of  the  promis* 
Bory  note  only.  The  court  ruled  that  judgment  thereupon  was 
no  bar  to  his  recovering  in  a  subsequent  action  for  the  goods  sold. 

We  do  not,  however,  understand  that  the  defendant's  counsel 
deny  the  general  principle,  but  they  contend  that  evidence  was 
offered  before  the  referee,  touching  a  part  or  the  whole  of  the 
present  claim.  But  the  plaintiff  offers  to  prove  that  this  evi- 
dence was  not  offered  in  support  of  his  claim  in  the  former  ac- 
tion, but  diverso  intuitu,  as  affecting  the  application  of  the  sums 
of  money  given  in  evidence  as  payment  by  the  defendant.  And 
that,  at  the  hearing  before  the  referee,  the  bill  of  particulars  in 
the  former  action,  not  comprising  any  item  of  account  now 
claimed,  was  stated  by  the  plaintiff  as  the  subject-matter  of 
controversy,  and  as  including  all  the  demands  he  sought  to  re- 
cover in  that  suit.  The  defendant  agrees  that  the  fact  is  so,  if 
it  is  competent  for  the  plaintiff  to  prove  it;  as  to  which  we 
think  there  can  be  no  doubt. 

Auditor  appointed. 

SPLrmKO  Enhbx  Docakd  dtto  Sxvsral  Causbs  of  AcnoN.— See  on  this 
•abject,  Ouerruey  v.  Carver,  24  Am.  Dec  60,  and  note  thereta  In  Bobbins 
Y,  Uarriion,  31  Ala.  163,  Badger  v.  Titeomb  ia  referred  to  as  an  authority  for 
the  principle,  that  although  an  entire  and  indivisible  demand  csn  not  be  split 
into  several  causes  of  action,  yet  where  a  party  has  several  causes  of  action 
sgainst  the  same  person,  he  is  not  bound  to  unite  them,  but  may  bring  sepa- 
rate suits.  So,  for  the  general  doctrine  that  where  one  contracts  to  do  sev* 
end  things  at  several  times,  aasumpsit  lies  for  each  default,  for  though  the 
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Agreement  £■  entire,  the  perfonnance  is  seTsnl:  Knighi  ▼.  New  Englamt 
Worsted  Co,^  2  Cush.  290;  Perry  v.  Harrington,  2  Meto.  370;  Denny  v.  IFtf- 
UarM,  5  Allen,  4.  So,  that  a  judgment  for  part  of  the  items  in  a  Fanning  ac» 
ooont  is  no  bar  to  a  snbeequent  action  for  other  items:  InAabUants  qf  Cunning* 
ion  ▼.  InkahUanla  qf  Wareham,  9  Cnsh.  590.  But  the  doctrine  of  the  prind* 
pal  case  on  this  point  is  denied,  and  that  of  Ouenuey  y.  Carver,  24  Am  Dee. 
60,  approved  in  BendemagU  v.  Cocka,  19  Wend.  210,  per  Cowen,  J.,  and 
Borngesser  ▼.  Harriaon^  12  Wis.  548.  On  the  other  hand,  Welles,  J.,  in  Mc* 
Jntash  V.  Lown,  49  Barb.  357,  in  the  extract  given  from  his  opinion  in  the 
note  to  Ouemsey  ▼.  Carver,  disapproyes  that  case,  and  approves  Badger  ▼. 
TUamb,  In  Pitt  t.  Berksfdre  Life  Ins.  Co,,  100  Mass.  504,  the  principal  case 
is  cited  on  the  point  as  to  whether  or  not  a  note  payable  in  installments  be- 
comes overdue  as  soon  as  the  first  installment  is  due  and  unpaid. 

FoRMKB  Rbcx>vbrt  A3  A  Bas  OB  EsTOPPEL  Qbiixballt. — ^The  cases  in  tbe 
American  Decisions  on  this  point  are  collected  in  the  note  to  Ff^^^Jman  ▼• 
Cooper,  ante,  000. 


Hunt,  Adh's,  v.  Nevebs,  Adm'b. 

[lSPtonBDro,fiOO.) 
NoTB  OF  A  Thibd  Pebson  Ikdobsbd  and  Deuvsrsd  as  SacTTBiTT  to  a  ored« 

iter  for  the  payment  of  a  debt  dne  from  the  payee,  no  time  for  redemp> 

tion  being  specified,  may  be  collected  by  the  creditor  if  not  redeemed 

before  it  becomes  due. 
QoxsTioir  AS  TO  WHITHSB  THE  Bkbiob'b  Rioht  OF  BBDOfPTioir  of  snch  note 

is  forfeited  if  not  exercised  in  lus  life-time,  does  not  arise,  where  the 

note  is  collected  in  the  life-time  of  both  the  parties,  and  there  has  been 

no  demand  or  tender  of  the  amount  of  the  debt  secured. 
Monet  Collected  bt  a  Cbbditob  on  a  Note  Bbcbivxd  as  Goulatsbal  Se- 

ciTBrrr,  which  the  creditor  has  power  to  convert  into  money,  operateE 

pro  tanto  as  pasrment  of  the  secured  debt. 
Scbplus  of  Money  so  Collected  is  Monet  Had  and  Beoeived  to  the  use 

of  the  beneficial  owner  of  the  note,  which  the  law  implies  a  promise  to 

pay  over  on  demand. 
Special  Demand  is  Unnecbssabt  before  bringing  an  action  on  such  implied 

promise. 
Intebest  is  Collectible  only  fbomtbb  Sebtige  of  the  writiinsaehaosssb 

in  the  absenoe  of  a  special  demand. 

AssTJXPSiT  on  the  general  counts.  Plea,  the  general  issne. 
The  money  demanded  bad  been  collected  bj  the  defendant's 
intestate,  Jonathan  Hunt,  in  his  life-time,  on  a  note  for  five 
hundred  dollars,  made  by  one  Wheeler,  to  Samuel  Hunt,  the 
plaintiff's  intestate,  which  the  said  Samuel  had  indorsed  and 
delivered  to  the  said  Jonathan  as  security  for  two  notes  of  one 
hundred  dollars  each,  made  by  Samuel  to  Jonathan,  the  said 
Jonathan  having  given  a  receipt  promising  to  deliver  up  said 
note  of  Wheeler  '*  when  Samuel  Iluut  shall  pay  me  his  notes/' 
etc.      It  did  not  appear  that  Jonathan  had  ever  demanded,  on 
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that  Samuel  had  ever  tendered,  the  sums  due  to  Jonathan,  oi 
that  Samuel  ever  took  any  steps  to  redeem  Wheeler's  note  be- 
fore it  was  paid.  The  note  was  paid  in  the  life-time  of  both 
the  parties.  No  demand  was  proved  to  have  been  made  by  the 
plaintiff  on  the  defendant  before  bringing  this  action.  The 
judge  who  presided  at  the  trial,  held  that  Jonathan  Hunt  was 
liable,  as  for  property  pledged,  for  the  surplus  collected  beyond 
what  was  necessaxy  to  pay  the  notes  of  Samuel  to  him;  with  in- 
terest on  such  balance  from  the  date  of  the  writ.  Verdict  ac- 
cordingly, which  was  to  be  set  aside  if  the  instructions  were 
wrong  as  to  Jonathan  Hunt's  liability  for  the  surplus,  and  was 
to  be  amended  if  the  role  laid  down  for  computing  the  interest 
was  erroneous.  The  points  raised,  so  far  as  necessaiy  to  the 
decision  of  the  cause,  sufficiently  appear  from  the  opinion. 

/.  O.  Boies f  for  the  defendant. 

WeUaand  Alvord,  for  the  plaintiff. 

By  Court,  Shaw,  0.  J.  There  is  perhaps  no  branch  of  law 
which  has  more  unsettled  points  and  difficulties,  than  that 
which  embraces  the  subject  of  pledges  and  mortgages  of  per- 
sonal property;  and  this  is  in  some  measure  manifested  by  the 
learned  and  ingenious  arguments  in  the  present  case.  But  the 
court  are  of  opinion,  that  upon  its  peculiar  circumstances,  the 
case  may  be  decided  upon  grounds  in  a  good  degree  free  from 
doubt. 

Although  the  indorsement  of  Wheeler's  note  to  Jonathan 
Hunt  transferred  the  legal  interest  in  it,  and  vested  the  prop- 
erty in  the  indorsee,  this  is  not  inconsistent  with  the  position, 
that  it  was  a  defeasible  interest,  or  an  interest  in  trust,  and 
that  a  defeasance  or  declaration  of  trust  was  contained  in  the 
receipt  given  by  Jonathan  Hunt  to  Samuel  Qunt,  at  the  same 
time. 

Had  the  note  remained  in  specie,  and  uncollected,  until  the 
death  of  one  or  both  of  the  original  parties,  or  had  the  receipt 
of  Jonathan  Hunt  stipulated  to  redeliver  the  note,  on  payment 
of  the  sum  for  which  it  was  security,  within  any  limited  time, 
and  the  money  had  not  been  paid  or  tendered  within  the  time, 
the  case  would  have  presented  the  question,  whether  this  was 
a  pledge  or  a  mortgage,  and  in  either  case,  whether  the  whole 
right  of  the  original  owner  was  forfeited,  and  the  right  of  re- 
demption gone,  in  either  of  these  events.  But  in  the  actual 
case,  these  questions  do  not  arise.    No  time  was  limited  for  the 
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redemption;  no  demand  or  tender  was  made  on  either  side; 
and  both  parties  were  living  when  the  money  was  paid. 

What,  then,  was  the  effect  of  this  payment?  The  indorse- 
ment of  the  note,  and  receipt  or  defeasance,  are  to  be  taken 
together  as  one  transaction.  Every  contract  is  to  be  constraed 
according  to  the  subject-matter,  and  the  intent  of  the  parties; 
and  where  not  expressed,  such  intent  must  be  inferred  from 
the  relation  in  which  they  stand  to  each  other,  and  the  obvious 
purposes  they  have  in  view.  The  indorsement  of  the  note  was 
intended  to  place  the  amount  at  the  control  of  the  indorsee, 
and  to  operate  as  security  for  the  sum  advanced.  It  could 
only  operate  as  such  by  being  collected,  and  it  must,  therefore, 
have  been  the  intention  of  the  paiTties,  that  he  should  collect 
it.  Indeed,  it  is  argued  by  the  defendant's  counsel,  in  another 
part  of  his  case,  that  it  was  the  duty  of  the  promisor  to  make 
and  of  the  holder  to  receive  payment,  when  the  note  became 
due,  and  this  is  urged  to  show  that  the  condition  of  the  note 
was  not  voluntarily  changed  by  the  holder.  The  note,  indeed, 
might  have  been  redeemed  before  it  was  due,  by  Samuel,  by 
payment  of  the  advance,  but  as  no  time  was  stipulated  for 
such  redemption,  it  depended  on  his  will,  and  if  he  did  not  elect 
to  redeem,  as,  in  fact,  he  did  not,  then  by  the  effect  of  the 
original  agreement,  the  money,  the  amount  of  Wheeler's  note, 
was  to  be  paid  to  Jonathan  Hunt,  and  in  pursuance  of  this 
agreement  it  was  paid  to  him. 

It  is  a  general  rule,  that  where  collateral  security  is  received 
for  a  debt,  with  power  to  convert  the  security  into  money,  this 
is  specifically  applicable  to  the  payment  of  such  debt;  the  same 
person  being  the  party  to  pay  and  receive,  no  act  is  necessary, 
and  the  law  makes  the  application;  if  the  proceeds  equal  or 
exceed  the  amount  of  the  debt,  it  is  de  facto  paid;  no  action 
would  lie  for  it;  and  proof  of  these  facts  would  support  the 
defense  of  payment.  It  is  like  the  ordinary  case  of  a  banker 
or  factor  receiving  securities  of  his  principal,  by  indorsement  or 
otherwise,  on  which  he  has  a  lien  for  his  advances;  when  re- 
ceived, the  proceeds  operate  as  payment  pro  tanto.  It  follows, 
as  a  necessary  consequence,  that  an  amount  equal  to  the  exist- 
ing debt  only  can  be  applied;  the  debt  is  then  satisfied  and  dis- 
charged, and  if  there  be  a  surplus,  it  is  money  had  and  received 
to  the  use  of  the  indorser,  the  beneficial  proprietor  of  the  note. 
It  is  money  which  the  defendant  can  not  hold  ex  <squo  ei  bono, 
and  therefore  the  law  implies  a  promise  to  pay  it  over:  BandaU 
V.  Rich,  11  Mass.  494. 
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Another  ground  taken  was,  that  the  plaintiff  was  not  en- 
titled to  reooTer  in  this  action  until  a  special  demand  proyed. 
It  is  a  familiar  general  rule,  that  on  the  common  money  counts, 
proving  the  money  had  and  received  to  the  plaintiff's  use,  and 
laid  out  and  expended  at  the  defendant's  request,  raises  an  im- 
plied promise  to  pay  on  demand,  and  as  matter  of  form,  the 
count  closes  with  a  scepe  requisUus,  but  no  proof  of  demand  is 
necessary  to  support  this  averment,  and  the  service  of  the  writ 
is  deemed  a  demand.  This  is  a  fiction  of  law,  and  may  some- 
times tend  to  hardship  and  injustice  by  subjecting  a  defendant 
to  costs,  which  he  would  have  avoided  by  payment  of  the  debt; 
but  it  is  adopted  as  a  useful  general  practical  rule,  not  often 
liable  to  abuse,  because  creditors  are  so  uniformly  disposed  to 
receive  their  dues  from  debtors  willing  to  pay,  and  tending,  on 
the  whole,  to  promote  justice  by  saving  creditors  the  necessity 
of  making  a  formal  demand,  to  be  proved  by  witnesses,  which 
would  be  generally  fruitless,  often  impossible,  and  still  oftener, 
when  made,  a  signal  to  debtors  to  avoid  legal  process.  But 
whether  a  wise  rule  or  not,  it  is  settled  by  universal  practice. 

There  are  exceptions  to  this  rule,  in  regard  to  factors,  agents, 
attorneys,  and  often  where,  by  usage  or  contract,  the  receivers  of 
money  are  liable  only  on  special  demand  made:  Clark  r.  Moody, 
17  Mass.  145;  Topham  v.  Braddick,  1  Taunt.  572.  But  this 
case  falls  under  none  of  these  exceptions;  it  is  the  ordinary  case 
of  debtor  and  creditor,  where  money  is  due  on  demand.  The 
statute  of  limitations  would  begin  to  run  from  the  time  of  the 
receipt  of  the  money:  Miller  v.  Miller,  7  Pick.  183  [19  Am.  Dec. 
264]. 

Upon  the  subject  of  interest  we  can  perceive  nothing  to  take 
this  case  out  of  the  ordinary  rule,  that  where  money  is  payable 
on  demand,  and  there  is  no  contract  or  usage  requiring  it,  and 
the  defendant  is  not  a  wrong-doer  in  acquiring  or  detaining  it, 
interest  is  to  be  computed  from  the  service  of  the  writ  only. 
The  defendant's  intestate  was  not  an  agent  bound  to  give  spe- 
cial notice,  and  he  had  no  title  to  any  compensation  for  services, 
is  the  service  of  the  writ  was  the  only  demand  made,  the  jury 
were  rightly  instructed  to  compute  interest  from  that  time. 
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Oarliek  v.  James,  7  Am.  Deo.  294,  to  vert  mmly  a  speoud  property  in  tho 
pledgee,  the  general  ownerabip  remaining  in  the  pledgor,  and  it  is  also  held 
that  where  sach  pledge  ia  for  an  indefinite  period,  the  pledgee  can  not  diapoee 
of  the  property  without  calling  on  the  pledgor  to  redeem,  or  commencing 
fndicial  prooeedingi  to  bar  hie  right,  if  he  be  absent  or  can  not  be  found.    In 
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the  note  to  that  caae  is  given  the  learned  opinion  of  Kent,  J.,  in  Cortdyou  r, 
Lansing,  2  CaL  Ca&  200,  wherein  ho  Oiscuases  tho  plod^^'s  right  to  dispnas 
of  a  note  so  pledged,  and  also  the  cfFoct  of  tho  p!cdj(jr*8  doath  with  respect 
to  rendering  the  pledgee's  property  in  tho  note  &b3olate:  In  Hancock  ▼. 
Franklin  Ina,  Co,^  114  Mass.  15G,  the  principal  case  is  cited  to  the  point,  thai 
a  pledgee  of  a  note  or  other  odUateral  security  for  a  delit^  may  sell  the  pledga 
on  notice  to  the  pledgor  when  the  debt  matures. 

Demand  is  Unnecessabt  bxvors  Bbinoinq  ax  Action  for  money  had  and 
received:  Raymond  v.  Beamard^  7  Am.  Dec  317;  or  wherever  the  defendant 
himself  has  the  means  of  knowing  when  the  debt  is  dne  as  well  as  the  plaint- 
iff: ifor/ord  v.  MasUn^  17  Id.  168.  Bat  on  a  promise  to  deliver  goods,  a 
demand  before  action  is  held  indispensable  in  Benntn  v.  Howard's  Escfrs^  I  Id. 
6S3.  See,  also,  as  to  the  necessity  of  a  demand  before  action  on  a  contract 
to  deliver  property,  Chambers  v.  Winn^  2  Id.  713;  Mitchell  v.  Gregory,  4  Id. 
655;  Higgins  v.  Emmons,  13  Id.  41.  A  demand  must  precede  an  action  against 
an  agent  or  factor  for  the  prooeeds  of  goods  sold  by  him:  Judah  v.  DpoU,  25 
Id.  1 12.  Where  the  taking  of  property  was  tortions,  no  demand  is  necessary 
before  bringing  an  action  for  it;  otherwise,  where  the  defendant  has  acquired 
possession  rightfully:  Oalvin  v.  Bacon,  Id.  258.  In  Cobb  v.  Arnold,  8  Meta 
405,  the  principal  case  is  relied  on  as  an  authority  for  the  general  doctrine, 
that  where  money  is  payable  on  demand,  no  demand  is  neoesaary  befon 
liringing  an  action  therefor. 

DfTEBSST  Depbkdino  ON  Dbmand. — ^This  snbject  is  oonndered  in  the  note 
to  SeUeek  v.  French,  6  Am.  Dec.  194.  Where  money  is  payable  on  demand, 
interest  is  collectible  only  from  the  time  of  such  demand:  Freeland  v.  Ed- 
wards, 2  Id.  620;  Scudder  v.  Morris,  4  Id.  382;  Cannon  v.  Beggs,  10  Id.  677| 
and  if  there  be  no  demand  before  action  brought,  interest  aoemes  only  from 
that  time:  Scudder  v.  Morris,  4  Id.  382.  So  held,  also,  on  the  authority  ol 
Hunt  V.  Nevers,  in  Harrison  v.  Conlan,  10  Allen,  87;  and  SUmpson  v.  Green, 
13  Id.  332.  In  Goffv,  Inhabitants  of  Rehoboth,  2  Cosh.  478,  it  is  held,  oitiog 
the  principal  case,  that  interest  is  not  recoverable  on  an  open  mnning  account^ 
without  a  contract  or  usage  to  that  effect. 
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[15  PXOKKBZRa,  646.] 

Iv"a  Declaration  on  a  Bond  to  Convet  to  thb  Plaxntift  for  value,  a  oerw 
tain  quantity  of  land  to  be  selected  by  him  out  of  lands  of  the  defend- 
ant, upon  due  notice  of  such  selection,  such  bond  reciting  that  the  plaint- 
iff '*  is  expected  "  to  make  the  selection  in  two  years,  an  averment  that 
the  selection  was  made,  and  the  defendant  notified  therc>of  within  a  rea- 
sonable time  after  the  date  of  the  bond,  is  sufiictcnt  without  stating  that 
the  selection  was  made  within  two  years. 

Averment  of  an  Offer  to  Perform  is  Unnecessary  on  the  part  of  a  plaint- 
iff suing  for  non-performance  of  a  contract,  under  which  concurrent  acts 
are  to  be  simultaneously  performed,  but  it  is  sufficient  if  he  aver  that  he 
was  ready  and  willing  to  perform,  and  that  the  defendant  was  requested 
and  yet  refused  or  neglected  to  perform  on  his  part. 

Offer  to  Perform  is  Implied  in  such  a  case  from  the  plaintiffs  demand  for 
performance  on  tho  defendant's  part,  and  the  hitter's  xefosal  dispen 
with  any  further  offer. 


Sept.  1832.]  TiNKET  v.  Ashley.  621 

VxHDOB  MUST  Pbxpabs  thb  Died  Under  »  oontnict  to  execnte  and  deliTer 

ft  good  and  sufficient  deed. 
Contract  to  Givx  a  "  Good  and  SofiicixRT  Wabrantt  Dsbd  "  is  satisfied 

by  a  Talid  warranty  deed  conveying  such  title  as  the  grantor  has. 
Obaktob's  Want  of  Titlb  Constitutjb  no  Brxach  of  soch  an  agrao- 

ment. 
PtEA  ow  Pbbiqbkanob  of  a  Spbodio  Act,  sooh  as  an  agreement  to  giTe 

a  deed,  must  state  specially  the  {acts  constitnting  the  performance. 

Debt  on  a  bond  for  three  thousand  doUars,  the  condition 
whereof  recited  that  the  defendants  had  for  value  contracted  to 
sell  to  the  plaintiff  a  certain  number  of  acres  of  land  in  Virginia, 
out  of  certain  tracts  owned  by  the  defendants,  in  case  the  plaint- 
iff should  at  his  own  expense  select  and  survey  such  quantity 
out  of  said  tracts  in  a  certain  way,  and  that  the  plaintiff  was  ex- 
pected to  complete  his  selection  within  two  years  from  the  date 
of  the  bond;  and  provided  that  if  the  defendants,  upon  being 
duly  notified  of  the  selection,  with  the  numbers  of  the  lots,  etc., 
and  upon  the  surrender  of  the  bond  should  execute  and  deliver 
to  the  plaintiff  a  good  and  sufficient  warranty  deed  of  the  lands 
selected,  the  bond  should  be  void,  etc.  The  declaration  con- 
tained six  counts.  The  first  alleged  that  the  defendants,  by 
their  writing  obligatory,  dated,  etc.  (with  prof ert),  acknowledged 
themselves  indebted  to  the  plaintiff  in  the  sum  of,  etc.  The 
second  need  not  be  stated.  The  third  and  fourth  were  sub* 
stantially  alike,  and  set  out  the  bond  with  profert  and  the  re- 
cital and  condition,  except  that  the  recital,  as  to  the  completion 
of  the  selection  in  two  years,  was  inserted  iu  the  third  count,  but 
omitted  in  the  fourth;  and  the  third  count  also  alleged  that  the 
selection  was  made  in  two  years,  of  which  the  defendants  were 
duly  notified  within  a  reasonable  time,  etc.  The  mateiiul  aver- 
ments of  the  fourth  count  are  stated  in  the  opinion.  As  1o  the 
fifth  and  sixth  counts,  it  is  only  necessary  to  state  that  the  breach 
of  the  contract  as  therein  alleged  was  in  substance,  that  the  de- 
fendapts  had  not,  at  the  time  of  executing  the  bond,  or  at  any 
time  pince,  a  legal  and  valid  title  to  the  tract  out  of  which  said 
selection  was  to  be  made,  or  any  part  thereof,  and  could  not 
therefore  execute  and  deliver  to  the  plaintiff  a  good  and  suffi- 
cient deed  of  the  number  of  acres  agreed  to  be  conveyed.  The 
defendants  pleaded  a  number  of  pleas.  The  second  was  to  the 
first  count,  and  was  in  substance  that  the  defendants  had  per- 
formed the  conditions  of  the  bond  on  their  part  without  stating 
the  manner  of  the  performance.  The  ninth  plea  was  to  the 
fourth  count,  and  was  in  substance  that  the  plaintiff  did  not 
offer  to  give  up  the  bond  upon  the  execution  of  the  deed  in 
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question.  The  tenth  plea  was  to  the  first  and  fourth  ooonts, 
and  stated,  in  substance,  that  the  plaintiff  did  not  at  any  time 
tender  to  the  defendants  a  proper  oonveyance  to  be  executed  by 
them.  The  twentieth  and  twenty-first  pleas  were  to  the  fifth 
and  sixth  counts.  The  plaintiff  demurred  specially  to  the  second 
and  ninth  pleas,  and  generally  to  the  tenth,  twentieth,  and 
twenty-first.  The  questions  raised  on  the  demurrers  sufficiently 
appear  from  the  opinion. 

WidU,  Alvord,  O.  Bliss,  and  Dvoighi,  for  the  plaintiff. 

LaJthrop^  Boies,  and  Dewey,  contra. 

By  Court,  Wilde,  J.  The  pleadings'  in  this  case  have  been 
multiplied  to  an  unusual,  and,  as  it  seems  to  me,  an  unneces- 
sary extent.  But  some  of  the  pleas  have  been  waived,  and  as 
to  some  others,  the  defendants  have  had  leave  to  amend;  so 
that  a  few  general  questions  only  remain  now  to  be  decided. 

The  first  question  to  be  considered,  and  which  is  probably 
the  first  in  importance,  relates  to  the  sufficiency  of  the  declara- 
tion, as  to  the  third,  fourth,  fifth,  and  sixth  counts.  The  third 
and  fourth  counts  depend  on  nearly  the  same  principles.  I 
shall  advert,  therefore,  only  to  the  fourth  count;  for  if  that  is 
sufficient,  as  we  think  it  is,  the  third  count  is  also  sufficient. 

In  the  fourth  count  the  plaintiff  avers,  that  within  a  reason- 
able time  after  the  date  of  the  bond,  he  did  at  his  own  expense 
select  and  survey  the  lots  of  land  to  be  conveyed;  and  that  of 
this  the  defendants,  within  a  reasonable  time,  had  notice;  and 
that  the  plaintiff  then  and  there  demanded  of  them  a  good  and 
sufficient  warranty  deed  thereof,  and  was  then  and  there  ready  to 
deliver  up  to  the  defendants  the  said  bond,  yet  that  the  defend- 
ants had  never  executed  and  delivered  to  the  plaintiff  a  deed, 
etc.,  according  to  the  tenor  of  said  bond,  and  the  recital  and 
condition  thereof,  but  had  neglected  so  to  do. 

To  this  count  the  defendants'  counsel  have  made  two  objec- 
tions. The  first  is,  that  it  ought  to  have  been  averred,  that  the 
selection  was  made,  and  the  notice  thereof  given  to  the  defend- 
ants, within  two  years  from  the  date  of  the  bond.  And  the 
second  is,  that  the  plaintiff  should  have  averred  that  he  ten- 
dered or  offered  to  give  up  to  the  defendants  the  bond,  and 
tendered  a  deed  for  the  defendants  to  execute. 

As  to  the  first  objection,  the  court  is  of  opinion,  that  by  the 
true  construction  of  the  condition  of  the  bond,  the  plaintiff  was 
not  bound,  at  all  events,  to  make  the  selection  and  survey,  and 
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to  give  notioe  to  the  defendants,  within  two  years  after  the  date 
of  the  bond. 

The  words  relied  on  by  the  defendants'  oonnsel  are:  **  And  it 
is  expected  that  the  said  Tinney  shall  complete  his  selection 
within  two  years."  Bat  this  clause  does  not  import,  that  it  is 
to  be  done,  at  all  even ts,  and  notwithstanding  any  obstacles 
and  di£Sculties  that  might  intervene.  The  contrary  is  to  be  in- 
ferred, for  if  it  had  been  intended  as  a  positive  stipulation,  dif- 
ferent language  would  have  been  used,  and  the  defendants' 
liability  would  have  been  made  to  depend  upon  the  perform- 
ance of  the  condition  on  the  part  of  the  plaintiff  within  the 
time. 

The  averment,  therefore,  that  the  selection  was  made,  and 
notice  given  to  the  defendants,  within  a  reasonable  time,  is 
8u£EUsient  If  it  was  not  so  made,  the  defendants  will  have 
the  benefit  on  their  plea,  in  which  that  averment  is  traversed. 

With  regard  to  the  second  of  these  objections,  whatever 
doubts  may  have  been  formerly  entertained,  we  think  the  law, 
as  now  understood,  will  not  sustain  the  objection. 

Where  concurrent  acts  are  to  be  performed  by  the  parties  at 
the  same  time,  the  party  suing  for  damages  for  the  non-per- 
formance by  the  other  party,  is  only  required  to  aver,  that  he 
was  ready  and  wiUing  to  perform  the  agreement  on  his  part, 
and  that  the  defendant  was  requested  to  perform  the  agreement 
on  his  part,  but  refused  or  neglected  so  to  do. 

This  was  decided  in  the  case  of  Bawson  v.  Johnson,  1  East, 
208,  in  which  the  former  cases  were  considered,  and  such  an 
averment  was  held  to  be  sufficient.  It  was  argued  for  the  de- 
fendant, that  it  was  not  enough  to  be  ready  and  willing  to  per- 
form, unless  that  was  made  known  to  the  other  party;  but  this 
objection  was  overruled,  and,  as  we  think,  upon  sound  and 
satisfactory  reasons. 

When  one  party  demands  of  the  other  the  performance  of  a 
mutual  agreement,  by  which  concurrent  acts  are  to  be  per- 
formed by  each  party,  an  offer  on  the  part  of  the  party  making 
\  the  demand,  to  perform  his  part  of  the  agreement,  is  implied 

I  and  understood;  and  when  the  other  party  refuses  to  comply, 

he  thereby  dispenses  with  any  other  offer.  And  where  he  neg- 
loots  to  comply,  without  offering  any  reason  for  his  non-com- 
pliance, the  legal  effect  is  the  same.  In  the  fourth  count,  how- 
ever, a  neglect  and  refusal  are  both  alleged. 

As  to  the  other  part  of  the  objection,  that  it  was  incumbent 
on  the  plaintiff  to  prepare  a  deed  for  the  defendants  to  execute. 
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vfo  tliink  it  clearly  was  not.  The  defendants  contracted  to  ex- 
ecute and  deliver  a  good  and  sufficient  deed,  and  it  is  incum- 
bent on  them  to  do  whatever  was  necessary  to  the  perform- 
ance of  their  contract.  If  tbe  law  in  England  is  otherwise, 
it  must  be  founded  on  custom  and  practice,  and  not  on  any  legal 
principle  independently  of  practice. 

We  are  next  to  decide  as  to  the  snfELciency  of  tbe  fifth  and 
sixth  counts.  And  we  are  of  opinion  that  they  are  manifestly 
^  insufficient.  The  defendants  agreed  to  give  a  good  and  suffi- 
cient warranty  deed  of  the  lots  selected,  and  nothing  more. 
The  words  ''  good  and  sufficient/'  relate  only  to  the  validity  of 
the  deed  to  pass  the  title,  which  the  defendants  had,  to  the 
plaintiff,  and  do  not  imply  that  their  title  was  valid,  or  that  it 
was  free  from  incumbrances.  To  guard  against  any  defect  of 
title,  a  covenant  of  warranty  was  provided  for,  which  shows 
clearly  that  the  agreement  was  so  understood  by  the  parties. 
If  any  authority  were  necessary  to  support  so  plain  a  con- 
struction of  the  contract,  the  case  of  Oadey  v.  Priee^  16 
Johns.  268,  will  be  found  full  and  decisive  as  to  this  point. 
From  the  remarks  already  made  as  to  the  sufficiency  of  the 
fourth  count,  it  follows  that  the  ninth  and  tenth  pleas  are  bad; 
and  it  only  remains  for  us  to  decide  as  to  the  sufficiency  of  the 
second  plea.  And  this  probably  is  of  little  importance,  as  the 
averments  in  the  first  count,  to  which  the  plea  relates,  are 
specially  traversed  in  other  pleas.  We  have,  however,  no 
doubt  that  this  plea  is  bad,  for  the  cause  assigned  in  the  special 
demurrer. 

In  general,  a  plea  of  performance  of  a  condition  must  show 
specially  the  manner  of  the  performance.  The  exception  is, 
where  the  matter  is  of  so  intricate  and  complicated  a  nature,  or 
embraces  such  a  variety  of  minute  circumstances,  that  a  particu- 
lar statement  would  cause  great  prolixity;  which  the  law  does  not 
countenance:  1  Chit.  PI.  (6th  Eng.  ed.)  567.  Thus,  where  the 
condition  is  to  return  all  writs,  or  to  account  for  all  moneys  re- 
ceived, etc.,  a  general  performance  may  be  well  pleaded:  Story 
PI.  (1st  ed.)  164.  But  if  the  condition  be  to  perform  a  spe- 
cific act,  as  is  the  present  case,  a  special  performance  most 
be  pleaded. 

The  second,  ninth,  and  tenth  pleas  adjudged  bad;  the  twen- 
tieth, twenty-first,  and  twenty-second  pleas  adjudged  good. 


Averment  or  Fxbvobmancb  ok  Ovfek  Thereof,  bt  Plaivhit,  Whev 
Kecessart  A2n>  When  Not. — ^Where  ooveiiMits  or  promisea  in  a  contract  an 
mntoal  and  independent,  one  party  may  ene  thereon  without  averring  or 
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proving  performimoe  on  his  part,  and  his  non-performance  can  net  be  pleaded 
in  bar,  except  where  he  has  positively  refused  to  perform:  Deff  v.  Doas,  24 
Am.  Dec.  137,  and  note;  Gould  v.  Banks,  Id.  90,  and  note;  Obermyer  ▼. 
Nichols,  6  Id.  439;  Btan  t.  Atwater,  10  Id.  91.  But  where  such  covenants 
or  promises  are  mutual  and  dependent,  or  are  to  be  simultaneously  performed, 
the  plaintiff  must  aver  and  prove  performance  upon  his  part  or  an  offer  to 
perform:  Cunningham  v.  MorreU,  6  Id.  332;  Ketchum  v.  Evertaon,  7  Id.  384; 
Porter  v.  Bose,  Id.  306;  Dearth  v.  Williamson,  Id.  652;  Bean  v.  Atwater,  10 
Id.  91;  Cassellv.  Cooke,  11  Id.  610,  and  note;  Parker  v.  Parmele,  Id.  253; 
Bolierts  v.  BeaUy,  21  Id.  410;  Gould  v.  Banks,  24  Id.  90,  and  note;  Dey  ▼• 
J>ox,  Id.  137,  and  note.  Where  a  contract  is  entire,  as  in  the  case  of  an 
agreement  to  labor  for  a  specified  period,  or  to  perform  a  speci£c  service  or 
task,  for  a  stipulated  compensation,  full  performance  by  the  party  so  agreeing 
is  indispensable  to  enable  him  to  sue  on  the  contract:  Seguin  t.  Debon,  5  Am. 
Dec.  735;  MeMiUan  v.  VanderUp,  7  Id.  299,  and  note;  Jennings  y.  Camp,  Id. 
367,  and  note;  Mortmain  v.  L^faux,  12  Id.  485;  Stark  v.  Parker,  13  Id.  425; 
Morford  v.  Mastin,  17  Id.  168;  Wrighi  y.  Turner,  18  Id.  35.  In  Hapgood  v. 
Sliaw,  105  Mass.  279,  and  Carpenter  v.  Holeomb,  Id.  284,  Tinney  v.  Ashley  is 
recognized  as  an  authority  for  the  position  that  whero  concurrent  acts  are  to 
be  performed,  neither  party  can  sue  without  an  offer  to  perform,  or  a  notice 
or  request  to  perform,  being  himself  ready,  unless  excused  by  a  positive  re- 
fusal. So,  in  Green  v.  Covillaud,  10  CaL  323,  for  the  position  that  where  an 
obligation  is  concurrent,  the  party  seeking  its  legal  enforcement  must  show 
performance  or  its  equivalent  on  his  own  part.  It  is  referred  to  also  in  Smith 
V.  Boston  etc,  R,  i?.,  0  Allen,  273,  as  an  authority  for  the  principle  that  where 
acts  are  to  be  performed  concurrently,  an  offer  of  performance  is  implied  in  a 
request  to  the  other  party  to  perform,  and  that  an  averment  of  such  request 
and  of  a  readiness  to  perform  is  sufficient  So,  in  Adams  v.  Clark,  0  Oush. 
216,  it  is  held,  on  the  authority  of  this  case,  that  where  a  cazrier  refuses  to 
deliver  goods  without  payment  of  a  sun  to  which  he  has  no  claim,  the  owner 
may  maintain  trover  without  tendering  the  sum  due  for  freight,  averring  his 
readiness  to  pay  it. 

Whether  VEin>0R  or  Vkndm  to  Prepaeb  DEm-The  English  doctrine 
is,  that  where  there  is  a  contract  to  convey  land,  it  is  the  duty  of  the  vendee 
to  prepare  the  deed  and  tender  it  for  execution;  but  the  general  rule  in  tlio 
United  States  is,  that  the  vendor  shall  himself  prepare  the  deed:  Rector  ▼. 
Purdy,  13  Am.  Dec.  494,  and  note;  Fuller  v.  Hubbard,  16  Id.  422,  and  note. 
It  is  held,  in  Fuller  v.  Hubbard,  16  Id.  422;  Fuller  v.  Williams,  17  Id.  4<;8, 
And  Blood  v.  Goodrich,  24  Id.  121,  to  be  the  duty  of  the  vendee  to  demand 
the  deed  after  peforming  the  conditions  on  his  part,  and  then,  after  waiting  a 
feasonable  time  for  its  preparation,  to  attend  to  receive  it.  And  see,  on  this 
point,  the  notes  to  Fuller  v.  Hubbard,  and  Blood  v.  Goodrich,  supra.  If  the 
vendor  refuses  to  convey  on  the  first  demand,  the  vendee  need  not  afterwards 
Attend  to  receive  the  deed,  before  bringing  his  action  for  a  breach  of  the 
agreement:  Blood  v.  Goodrich,  24  Id.  121,  and  note.  It  is  held  in  Gray  v. 
Dougherty,  25  Cal.  278,  279,  citing  Tinney  v.  Ashley,  that  the  vendor  must 
prepare  the  deed  and  have  it  ready  when  called  for. 

Contract  to  Givb  "Good  Deed,"  uow  Satisfied. — As  to  whether  a  con- 
tract to  execute  "a good  and  sufficient  deed,"  or  a  '' good  warranty  deed," or 
the  like,  can  be  satisfied  by  the  execution  of  a  deed  which  is  sufficient  in 
form,  though  the  grantor  has  no  title,  see  the  note  to  Porter  v.  Noyes,  11  Am. 
Dec.  34,  where  the  principal  case  and  others  of  the  same  tenor  are  reviewed. 
In  Dearth  v.  Williamson,  7  Am.  Dec.  652,  it  is  held  that  a  contract  for  • 
An.  Dxo.  Vol.  julvi—40 
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*'  lawful  deed  of  conveyance  "  means  a  deed  conveying  a  lawful  or  good  title* 
80,  in  Porter  v.  Noyes,  11  Id.  30,  it  is  decided  that  a  contract  to  execute  a. 
"warranty  deed  free  and  clear  of  all  incumbrances,"  can  not  be  satisfied  ex- 
oept  by  the  conveyance  of  a  valid  and  unincumbered  title.  But  in  Van  Ep9 
V.  Schenectady,  7  Id.  330,  and  Ketehum  v.  Ikfertson,  Id.  384»  it  is  determined 
that  a  contract  to  execute  a  deed  or  "  give  a  deed,"  is  satisfied  by  a  simple- 
conveyance  without  covenants.  So,  in  Parker  t.  ParmeU,  11  Id.  253,  a  con- 
tract for  a  ''good  warranty  deed  of  conveyance"  was  held  not  to  require  ». 
good  title,  but  only  that  the  deed  should  be  good  in  form  to  pass  sucli  title  as 
the  grantor  had,  and  should  contain  the  stipulated  covenants.  In  Brown  v. 
Covillaud,  6  CaL  57%  and  Oreen  v.  CovUlaud,  Id.  322,  the  principal  case  is- 
foUowed  on  this  point,  and  it  is  held  that  a  contract  to  give  a  "good  and  suf-^ 
ficient  deed  **  relates  only  to  the  conveyance  and  not  to  the  title.  In  Mead 
V.  Fox,  6  Cush.  202,  it  was  held  that  the  rule  laid  down  in  Tinney  v.  A^Uey, 
on  this  point,  did  not  apply  to  a  case  where  land  was  advertised  for  sale  at 
auction,  the  conditions  of  sale  stating  that "  wazxanty  deeds  ''would  be  given, 
because  the  contract  was  for  the  sale  of  the  land,  and  therefore  that  it  oonld 
not  be  satisfied  by  a  warranty  deed  if  the  grantor  had  no  titla  80  where  the 
contract  was  to  convey  certain  land  in  fee:  SUme  v.  FowU,  22  Pick.  163, 173. 
S;>  where  the  oontraot  was  to  "  sell  and  convey '^oertain  land,  giving  wamuitj 
deeds:  Packard  v.  Usker,  7  Gray,  531. 


Whipple  v.  Thaybb. 

[16  PuncBBDie,  95.] 

OwwB  OF  QooDa  UNBEB  Attachksnt  MAT  Sbll  OB  AssiaiT  them  sal 
to  the  attachment,  as  the  general  property  remains  in  him. 

Stmbolioal  Dkltvebt  may  be  Made,  in  such  a  case,  actual  delivery  being 
impossible,  and  a  delivery  of  the  bill  of  sale  or  assignment^  with  author^ 
ity  to  receive  and  take  possession  of  the  goods,  is  sufficient. 

AsmONEB  OW  QOODS  UNDEB  AN  A?rTACHM£NT  MAT  HaVB  REPLEVIN  against 

the  officer,  after  paying  off  the  attachment^  and  giving  notice  to  the 
officer,  and  demanding  the  property,  notwithstanding  a  seoond  attach- 
ment by  the  same  officer,  made  after  the  assignment  and  delivery  thereof 
to  the  assignee,  and  before  the  discharge  of  the  first  attachment. 
AsmoKMENT  BT  A  CiTiZEN  OF  ANOTHER  Statb,  Valid  by  the  laws  of  such 
state  against  attaching  creditors,  is  good  against  a  subsequent  attach- 
ment by  a  citizen  of  that  state,  in  this  commonwealth. 

Beplevik  for  certain  goods  brought  by  the  plaintiff,  as  as- 
signee, for  the  benefit  of  creditors,  of  one  Wilkinson,  a  citizen 
of  Bbode  Island,  against  the  defendant,  a  deputy  sheriff,  who, 
as  appeared  from  an  agreed  statement  of  the  facts,  had  attached 
the  property  before  the  assignment,  at  the  suit  of  one  Beckwith, 
a  creditor  of  Wilkinson,  and  while  the  property  was  thus  in  his 
custody;  but,  after  the  execution  of  the  assignment,  and  its  de- 
livery to  the  assignee,  had  made  another  attachment,  at  the  suit 
of   Harkness  and    Stead,  citizens  of   Bhode   Island,  against. 
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Wilkinson  and  another.  The  other  material  facts  appear  from 
the  opinion.  If  upon  the  facts  the  aotion  could  be  maintained, 
the  plaintiff  was  to  have  his  costs;  otherwise,  judgment  for  the 
defendant. 

J.  Davis,  Washburn,  and  Thayer,  for  the  plaintiff. 
Newton,  for  the  defendant. 

By  Court,  Shaw,  0.  J.  All  questions  as  to  the  execution  and 
Taliditj  of  the  assignment,  under  which  the  plaintiff  claims  the 
property,  are  precluded  by  the  facts  agreed;  and  no  question  is 
made,  that,  by  the  laws  of  Bhode  Island,  the  assignment  con- 
stituted a  good  contract  of  sale  from  Wilkinson  to  the  plaintiff 
to  pass  the  property,  there,  if  there  was  a  sufficient  delivdry, 
and  in  other  respects  the  sale  was  completed  conformably  to 
the  rules  of  law. 

It  is  clear  from  the  facts,  that  at  the  time  of  the  first  attach-* 
ment,  made  by  the  defendant  at  the  suit  of  Beckwith,  the  cotton 
was  the  property  of  Wilkinson,  liable  to  the  attachment;  that 
the  attachment  was  valid;  and  that  the  officer  acquired  the  law- 
ful possession.  It  has  been  repeatedly  decided,  that  as  the  gen* 
eral  property  in  goods  attached  remains  in  the  owner,  he  may 
make  a  valid  sale  of  them,  subject  to  the  lien  created  by  the 
attachment:  Denny  v.  WiUard,  11  Pick.  619  [22  Am.  Dec.  389]; 
FeUyplace  y.  Dutch,  13  Pick.  388  [23  Am.  Dec.  688].  But  as  the 
possession,  for  the  purpose  of  maintaining  the  lien,  is  with  the 
officer,  no  actual  delivery  can  be  made,  and  a  symbolical  deliv- 
ery is  sufficient:  Tuxworih  v.  Moore,  9  Pick.  347  [20  Am.  Dec. 
479].  The  delivery  of  the  bill  of  sale  or  assignment,  with  an 
authority  to  collect,  receive,  and  take  possession  of  the  property, 
is  such  symbolical  delivery,  and  therefore  notice  to  the  person 
having  the  possession  of  it  and  demand  of  delivery,  after  the  lien 
is  removed,  gives  to  the  assignee  the  right  of  possession  sufficient 
to  enable  him  to  maintain  replevin.  In  the  present  case  it  ap- 
pears, that  at  the  time  of  the  assignment  of  Wilkinson  to  the 
plaintiff,  the  goods,  having  been  sent  by  Wilkinson  to  a  dis- 
tance, had  been  found  on  board  of  a  canal  boat  and  attached 
by  the  defendant,  and  that  he  had  them  in  his  possession. 
That  attachment  being  valid,  the  defendant  had  the  rightful 
possession.  After  the  assignment  the  defendant  attached  them 
again,  at  the  suit  of  another  creditor.  As  the  cotton  still  re- 
mained in  his  custody,  no  new  seizure  was  necessary  to  give 
effect  to  this  second  attachment,  if  the  property  had  been  at 
that  time  subject  to  the  attachment.    After  this  second  attach* 
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Aient,  thus  good  in  point  of  form,  the  debt  for  which  the  first 
Attachment  was  made,  was  paid,  and  that  attachment  discharged; 
of  which  the  defendant  had  notice.  After  this  the  pLdntiff, 
iaying  given  the  defendant  notice  of  his  title,  demanded  the 
property,  which  the  defendant  refused  to  deliver.  This  was  an 
unlawful  detention,  for  which  replevin  lies. 

Then  the  only  objection  made  to  the  assignment  relied  on  by 
^he  plaintiff  is,  that  it  was  a  trust  assignment  by  an  insolvent 
debtor,  providing  for  a  distribution  of  his  property  among  his 

'  creditors,  and  it  not  appearing  that  the  creditors  had  signified 
their  assent  by  becoming  parties  to  it,  by  the  laws  of  our  own 

'  state,  it  is  not  to  be  considered  valid  against  an  attaching  cred- 
itor. Without  at  present  deciding  the  more  general  question, 
whether  this  assignment,  made  by  the  owner  of  property,  in  a 

'^mode  conformable  to  the  laws  of  the  place  of  his  domicile,  would 

^  good  against  a  subsequent  attachment,  made  by  a  citizen  of 
this  state,  the  court  are  all  of  opinion,  that,  as  against  a  citizen 
of  Rhode  Island,  the  assignment  was  good;  and  therefore,  that 
the  defendant  could  not  justify  his  refusal  to  deliver  the  goods 
to  the  plaintiff,  the  assignee,  under  his  attachment,  in  behalf  of 
Harkness  and  Stead,  citizens  of  Rhode  Island,  and  that  the 
plaintiff  is  entitled  to  hold  the  goods. 

Gemxkal  Pbopxktt  in  Attachsd  Goods  remains  in  the  owner,  anbjecfe  to 
the  lien  of  the  Attachment,  and  if  he  can  make  delivery  withoat  a  treepaia, 
as  by  permission  of  the  officer  or  receiptor,  a  sale  with  such  delivery  pnmina 
the  property  as  against  a  subsequent  attachment:  FeUyplaee  v.  Duieh^  23  Am. 
Dec.  688,  and  cas^  cited  in  the  note  thereto.  The  principal  case  is  recog- 
nized as  an  authority  on  this  point,  in  Mann  v.  Huston,  1  Gray,  253;  Hom4 
▼.  Briygs,  98  Mass.  511. 

CoNSTRUcnvB  Delivebt  is  sufficient  to  pass  the  title  in  chattels  where  an 
actual  delivery  is  impossible:  Jewell  v.  Warren,  7  Am,  Dec  74;  Pletuania  v. 
Pendleton,  18  Id.  726.  A  delivery  of  a  bill  of  sale  to  a  third  person  for  the 
use  and  benefit  of  the  vendee,  followed  by  an  actual  possession  of  the  prop- 
erty as  soon  as  convenient,  constitutes  a  valid  transfer:  Buffingtan  v.  Curtis, 
8  Id.  115.  Slight  evidence  of  delivery  is  sufficient  to  support  a  bona  fide  sale 
for  value.  If  the  vendee  obtains  possession  with  the  vendor's  consent,  be- 
fore auy  attachment  or  second  sale,  though  without  formal  delivery,  the 
transfer  is  complete:  Shumimy  v.  Rutter,  19  Id.  340.  Where  the  property  is 
in  the  possession  and  keeping  of  a  third  person,  and  the  vendor  notifies  him 
on  the  day  of  sale,  that  he  will  be  no  lonp;er  responsible  for  such  keepmg, 
while  the  vendee  at  the  same  time  notifies  him  that  he  will  be  responsible, 
there  is  a  sufficient  delivery  as  against  a  subsequent  attachment  by  a  creditor 
of  the  vendor:  TuxworUi  v.  Moore,  20  Id.  479.  So,  whera  the  property  is  in 
the  possession  of  a  third  person  at  a  distance,  and  the  vendee  endeavors, 
with  reasonable  diligence,  to  get  possession,  but  an  attachment  is  levied  in 
the  mean  time  by  a  creditor  of  the  vendor:  Bicker  v.  Cross,  22  Id.  480.  As  to 
the  sufficiency  of  a  constructive  delivery  to  pass  the  title  where  the  property 
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is  in  the  hanils  of  a  third  penoD,  WJiyppU  y.  Thajfer  ia  reoognisod  m  aa 
authority  in  BuUard  y.  Waii^  16  Gray,  57;  Firsi  National  Bank  t.  Craeher^ 
111  Mass.  170.  So  where,  for  any  canae,  actoal  delivery  ia  impooaible:  ^o* 
lUmal  Bank  v.  Dtarbom^  115  Id.  221. 

That  an  AfiSiomfXKT  bt  a  Citizsn  or  Asothxbl  Statk,  valid  by  its 
lawa.  with  conatmctive  delivery,  is  aofficient  to  transfer  the  property  as 
againat  an  attachment  in  Massachusetts  by  a  citizen  of  such  other  state,  is 
held,  citing  the  principal  case,  in  Daniels  v.  Willardf  16  Pick.  3d;  Bvrloei 
V.  Taylor,  Id.  339;  Wales  v.  Alden,  22  Id.  248;  Maj/  v.  Wannemacfier,  111 
Mass.  209.  So  against  an  attachment  by  a  purchaser  from  a  creditor  who 
resides  in  such  other  state,  where  the  purchase  is  made  after  the  assign- 
ment: Richardson  v.  Forepaugh,  7  Gray,  548.  In  Perry  Mfg.  Co.  v.  Brow% 
2  Wood.  &  M.  456,  the  principal  case  is  cited  to  the  point,  that  an  assign* 
ment  may,  in  some  cases,  pass  the  property  before  possession  is  taken,  and 
without  notioe. 


LaELIN   v.  WtLLASD. 

[l^Vujtmaa^,  64.] 

QfiiOBB  NOT  Bound  bo  to  Levy  as  to  Givb  Prbfkrinob,  Whxn.— Where 
an  officer  has  levied  two  attachments  on  two  parcels  of  realty  belonging 
to  the  same  debtor,  but  the  debtor  has  mortgaged  one  of  tho  paroels 
after  the  first  attachment,  and  prior  to  the  second,  such  offioer,  having 
received  executions  in  both  suits  at  the  same  time,  is  not  bound,  in  the 
absence  of  special  instructions  from  the  junior  attachment  creditor,  to 
give  him  a  preference  over  the  mortgagee,  by  levying  the  other  execu- 
tion first  on  the  mortgaged  parcel. 

OffiOEB  n  Liable  roB  Nominal  Damaobs  job  Nbolbot  to  Rktu&n  aa 
execution  until  long  after  the  return  day,  where  no  actual  damages  im 
proved. 

Law  Pbbsumes  Damaobs  fbom  a  Nbqlbct  of  duty  by  an  offioer. . 

Om  against  the  defendant,  as  sheiiff,  for  the  default  of  a 
deputy.  The  facts  were:  The  depatyhad  attached  the  equity 
of  redemption  of  one  Fitz,  in  two  parcels  of  realty,  known  re- 
spectively as  the  "wood-lot  and  meadow,"  and  the  "home- 
stead," in  two  suits,  one  by  Clement  and  the  other  by  Smith, 
against  Fitz,  said  parcels  having  been  previously  mortgaged  by 
Fitz.  The  debtor  afterwards  mortgaged  the  homestead  to  one 
Wells.  The  same  deputy  afterwards  attached  both  parcels  in 
two  other  suits  against  Fitz,  one  of  them  being  on  behalf  of  the 
plaintiff.  The  four  executions  were  delivered  to  him  at  the 
same  time,  without  special  instructions  as  to  the  mode  of  levying 
them.  He  first  sold  the  equity  of  redemption  in  the  wood-loi 
and  meadow,  and  applied  the  proceeds  to  Clement's  and  Smith's 
executions,  leaving  a  balance,  which  he  satisfied  out  of  the  pro- 
ceeds of  a  subsequent  sale  of  the  equity  of  redemption  in  the 
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homesteady  and  paid  oyer  the  reaidue  of  the  proceeds  of  that 
sale  to  Wells,  the  mortgagee,  leaving  the  other  executions  un* 
satisfied.  If  he  had  sold  the  equity  of  redemption  in  the  home- 
stead first,  and  applied  the  proceeds  to  the  two  first  executions, 
the  others  could  have  been  satisfied  out  of  the  proceeds  of  the 
wood-lot  and  meadow.  The  plaintiiTs  execution  was  not  re- 
turned until  more  than  a  year  after  the  return-day.  The 
plaintiff  was  nonsuited,  subject  to  the  opinion  of  the  whole 
court  on  these  facts. 

Merrick  and  Isaac  Davis,  for  the  plaintiff. 
Newton  and  Child,  for  the  defendant. 

By  Court,  Wilde,  J.  The  principal  question  raised  at  the 
trial  aud  reserved  for  the  consideration  of  the  court  is,  whether 
the  officer  receiving  the  four  executions,  named  in  the  report  of 
the  case,  was  bound,  in  the  absence  of  special  directions,  so  to 
sell  the  equities  attached  on  mesne  process,  and  so  to  apply 
the  proceeds,  if  he  could,  as  to  satisfy  all  the  executions, 
without  regard  to  the  claims  of  the  mortgagee,  who  had  ob- 
tained a  lien  on  the  property  prior  to  the  two  last  attachments. 
And  we  are  all  of  opinion,  that  the  law  imposes  no  such  ob- 
ligation on  an  officer.  Whether,  if  the  officer  had  received 
directions  so  to  do  from  the  plaintiff,  he  would  have  been  bound 
by  them,  is  not  the  question.  It  is  clear,  however,  that  no  such 
directions  would  be  obligatozy  on  the  officer,  if  directions  to  the 
contrary  had  been  given  by  the  previously  attaching  creditors. 
Whether  the  officer  acted  under  the  directions  of  the  first  at- 
taching creditors  or  not,  does  not  appear;  and  it  is  immaterial; 
for  however  this  may  have  been,  the  officer  was  not  bound  so  to 
levy  the  first  executions  as  to  give  a  preference  to  the  plaintiff, 
rather  than  to  the  mortgagee,  without  special  directions  so  to 
do.  It  does  not  appear  that  the  officer  had,  before  the  sale  of 
the  equities,  and  satisfaction  of  Clement's  and  Smith's  execu- 
tions, any  knowledge  that  the  mortgage  to  Wells  only  covered 
the  homestead,  and  he  was  not  bound  to  inquire.  So  that  if 
the  plaintiff  had  the  right  to  direct  the  order  of  levying  the  exe- 
cutions, which,  however,  is  not  admitted,  he  should  have  given 
special  directions  to  the  officer,  communicating  to  him  all  the 
material  facts,  so  that  he  might  act  understandingly,  and  not  be 
left  to  grope  his  way  in  the  dark,  and  to  act  at  his  peril. 

In  Bacon  ^.Leonard,  4  Pick.  277,  it  was  decided  that  where  a 
mortgagor  had  assigned  his  equity  after  it  was  attached,  and  the 
officer  afterwards  sold  it  upon  the  attaching  creditor's  execu- 
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lion,  which  was  satisfied  by  part  of  the  proceeds,  the  officer  was 
not  liable,  without  notice  of  the  assignment,  for  applying  the 
surplus  in  satisfaction  of  another  execution  against  the  mort- 
gagor. '*  For  it  was  not  the  duty  of  the  officer,"  as  is  said  in 
that  case,  *i  to  search  the  records,  to  see  if  any  conveyance  had 
been  made  of  the  equity,  which  would  supplant  any  execution 
in  his  hands."  And  so  in  the  present  case,  it  was  not  the  offi- 
'cer's  duty,  before  levying  the  two  first  attaching  creditors'  exe- 
cutions, to  inquire  as  to  the  mortgage.  The  officer,  therefore, 
is  not  responsible  for  levying  these  two  executions  in  the  man- 
ner he  did,  and  consequently  is  not  answerable  for  paying  over 
the  surplus  to  the  mortgagee:  Clark  y.  Austin,  2  Pick.  628. 

The  plaintiff,  however,  is  entitled  to  nominal  damages  for  the 
officer's  neglect  in  not  returning  the  execution  until  long  after 
the  return-day.  No  actual  damages  are  proved;  but  where 
there  is  a  neglect  of  duty,  the  law  presumes  damages. 

The  defendant,  therefore,  according  to  the  agreement  of  the 
parties,  is  to  be  defaulted,  and  the  plaintiff  is  to  have  judgment 
for  nominal  damages. 

As  TO  WHSTHEB  AN  OmcxB  IS  BoiTKD  TO  Obkt  iNSTBuonovs  of  the  ex«m* 
tion  plaintiff,  see  McDonald  v.  NeiUon,  14  Am.  Deo.  431,  and  note. 

KlQLBCT  TO  ReTUKN  AK  EXECUTION,  DeBT  LiES  AGAINST  A  Ck)N8TABLB  VOR, 

without  showing  that  he  has  collected  the  money:  Sloan  v.  Caw,  25  Am. 
Deo.  569;  and  aee  the  note  to  that  case  for  a  consideration  of  the  subject  of 
the  liability  of  officers  for  not  returning  executions  generally.  For  a  failure 
to  return  an  attachment,  the  measure  of  damages  is  the  actual  loss  which  the 
plaintiff  has  sustained  by  reason  of  such  failure:  Clark  ▼.  Smith,  Id.  47. 

That  the  Law  Presumes  Damage  from  an  officer's  neglect  to  return  pro- 
^oess,  is  held,  on  the  authority  of  the  principal  case,  in  Ooodnaw  v.  WiUardf  5 
Mete  520;  Lawrence  v.  Bice,  12  Id.  541;  Oallup  v.  Robinaon,  11  Gray,  25.  So 
ior  neglect  of  other  official  duties:  PreacoU  v.  Banerqft,  1  Mete.  50L 
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[16  Pioxzanio,  87.] 
ftaATUTB  CAN  BE  DECLARED  VOID  ONLT  SO  FAR  AS  IT  EXOKEDS  the  loglslatiTe 

power,  and  only  as  to  those  whose  rights  are  injariously  »ffiw?tftd  thereby, 

where  it  is  assailed  on  those  grounds. 
49uoH  Act  IS  Voidable  only,  and  not  void. 
43tbanoers  to  the  Bights  Aj^vectkd  can  not  take  advantage  of  the  grounds 

of  avoidance  of  such  a  statute. 
Azibtence  or  Facts  Necessabt  to  Support  a  Statute  will  be  Presumed, 

until  the  contrary  appears,  where  its  validity  depends  upon  theirexistenoe. 

Thus,  where  such  a  statute  would  be  valid  if  the  consent  of  persona 

affscted  by  its  passage  was  previously  obtained,  that  fact  will  be  pie- 
>«umed,  and  conclusively  so  against  a  atrangur. 
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CONHKNT  07  THE  OWIOEBS   07  LaKD  Ta&EN   FOR  PlTBLIO  USB  by  a  Stafcoto^ 

may  be  Bubsequent,  presumed,  and  tacit,  as  well  as  preyions  and  posi- 
tively expressed,  and  the  objection  that  it  was  not  given,  cannot  be  raised 
by  persons  having  no  interest  in  the  land,  such  as  petitioners  for  the  lay- 
ing out  of  a  road  over  the  same  land. 

GiuiiT  FOR  "Training- Field,"  What  not  a  Misuser  of. — Where  land  has 
been  granted  to  a  town  by  town  proprietors,  for  use  as  a  training'field 
forever,  with  a  proviso  that  if  devoted  to  any  other  purpose,  or  disposed 
of  by  the  town,  it  shall  revert  to  the  grantors,  a  statute  subsequently 
passed,  with  the  express  or  implied  consent  of  the  town,  providing  for 
the  inclosure  of  such  land  by  a  fence,  at  the  expense  of  certain  citizens^ 
and  for  the  leveling  of  the  surface,  the  planting  of  trees,  the  laying  out 
of  walks,  etc.,  with  the  approbation  of  the  selectmen,  and  under  the 
direction  of  commissioners  appointed  by  the  governor,  with  a  further 
provision  that  such  inclosure  shall  be  forever  appropriated  to  publio  use 
only  as  a  public  park,  promenade,  and  place  for  military  parade,  is  not 
inconsistent  with  the  condition  in  the  grants  and  does  not  work  a  focw 
feiture. 

Provision  in  such  a  Grant  that  the  Land  shall  Remain  Undividsd^ 
applies  only  to  a  partition  among  individual  owners,  and  does  not  pro-> 
hibit  its  being  fenced  in  distinct  inclosures. 

Adjudication  by  the  Legislature  that  Public  Gontenikncx  and  necea* 
sity  require  the  appropriation  of  land  to  a  contemplated  publio  use,  i» 
not  necessary  to  the  validity  of  an  act  making  such  appropriation,  the 
act  itself  being  sufficient  evidence  of  the  opinion  of  the  legislature  on  that 
point. 

Absence  of  a  Provision  for  Compensation  in  a  statute  providing  for  ihe^ 
improvement  of  land  granted  to  a  town  for  a  tfaining-field,  in  a  manner 
consistent  with  the  use,  is  no  objection  to  the  validity  of  the  act,  beeaiM» 
the  land  is  already  appropriated  to  the  publio  use,  and  the  benefit  is  in- 
creased by  the  improvement. 

BoAOfi  Laid  out  through  such  Land,  under  the  authority  of  the  aot»  a» 
substitutes  for  publio  highways,  already  existing  there,  are  also  paUia 
highways,  and  the  town  is  liable  for  their  support. 

Want  of  Provision  in  such  a  Statute  for  keeping  in  repair  the  improve- 
ments thereby  authorized,  is  no  objection  to  its  validity. 

Statute  Approfriatino  Land  to  a  Certain  Public  Use  "Foreveb*'*' 
does  not  take  away  the  sovereign  right  of  eminent  domain  over  it»  should' 
the  public  exigencies  require  its  exercise. 

All  Statxttes  are,  in  Legal  Contemplation,  Perpetual,  unless  limited 
by  their  terms,  which  means  simply  that  they  are  of  foroe  until  duly  re- 
pealed or  amended. 

Subject  of  Highways,  Bridges,  ETa,  is  under  the  Control  of  tht. 
State  in  its  sovereign  capacity,  as  represented  by  the  legislature. 

Lboislature  may  Supersede  the  Jurisdiction  of  County  CoMMiaaioH- 
BBS  to  lay  out  highways  over  particular  land  by  appropriating  it  to  my 
specific  publio  use,  inconsistent  with  the  exercise  of  such  a  jurisdiction. 

BTAruTE  Providing  for  the  Inclosure  of  a  Common  as  a  publio  park, 
forever,  with  roads  through  it,  to  be  laid  out  under  the  direoticm  of  com- 
missioners, thereby  authorized  to  be  appointed,  and  affixing  penalties  for 
injuries  to  the  fences,  etc.,  supersedes  the  power  of  ooonty  oommission- 
^.rs  to  lay  out  highwayn  over  such  common. 
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Pbiyati  Pebsov  can  Applt  .roR  a  Mandamus  only  when  he  has  ■ome 
particular  interest  to  be  subserved,  distinct  from  that  of  the  pnblio  at 
large. 

PBTrnoN  for  a  mandamus,  by  the  petitioners  for  a  certain 
highway  across  Cambridge  common,  to  compel  the  coanty  com- 
missioners to  determine  whether  said  highway  would  be  of  com* 
mon  convenience  and  necessity,  and  if  so  determined,  to  pro- 
ceed to  lay  out  the  same,  the  said  commissioners  having  refused 
to  act  in  the  premises  on  the  ground  that  their  authority  had 
been  superseded  by  stat.  1830,  c.  6,  setting  apart  said  commoa 
for  certain  public  uses,  inconsistent  with  the  laying  out  of  high- 
ways over  the  same.  The  facts  stated  by  the  chief  justice  ii^ 
delivering  his  opinion  were,  in  substance,  as  follows:  In  Nov* 
ember,  1769,  the  said  common  was,  by  a  vote  of  the  proprietors 
of  common  and  undivided  lands  in  the  town  of  Cambridge^ 
granted  to  said  town,  *'  to  be  used  as  a  training-field,  to  lie  un-^ 
divided,  and  to  remain  for  that  use  forever,  provided,  neverthe- 
less, that  if  the  said  town  should  dispose  of,  grant,  or  appro- 
priate the  same  or  any  part  thereof,  at  any  time  hereafter,  to  or 
for  any  other  use  than  that  afore  mentioned,"  then  the  said 
land  should  revert  to  the  grantors. 

In  1804,  a  turnpike  road  was  laid  out  over  the  common,  iit 
the  place  where  the  petitioners  now  propose  that  the  highway* 
applied  for  by  them  shall  be  located,  and  in  1829,  this  turn- 
pike road  was  surrendered  by  the  proprietors,  for  a  considera- 
tion, and  was,  by  the  county  commissioners,  declared  a  public 
highway,  and  remained  open  as  such  until  discontinued  under 
the  act  of  June  5,  1830.  By  that  act  one.  Porter  and  his  asso- 
ciates were  authorized,  at  their  own  expense,  and  under  th» 
direction  of  commissioners,  to  be  appointed  by  the  governor,, 
to  inclose  such  parts  of  Cambridge  common  as  the  commis- 
sioners should  determine,  with  due  regard  to  the  public  con- 
venience and  necessity;  to  level  the  surface,  plant  trees,  lay^ 
out  and  make  walks  within  the  inclosure,  in  such  manner  as,, 
with  the  approbation  of  the  selectmen,  they  should  deenv 
proper,  leaving  suitable  avenues  for  foot-passengers  througb 
the  inclosure,  and  the  commissioners  were  authorized  to  make- 
such  alterations  in  the  direction  of  the  roads  traversing  the* 
common  as  they  should  think  fit.  The  act  further  provided 
that  the  inclosure  should  be  forever  kept  and  appropriated  to 
public  use  only  as  a  public  park,  promenade,  and  place  for 
military  parade,  and  that  no  part  thereof  should,  on  any  pre- 
tense, be  appropriated  to  any  purpose  of  private  use  and  emolu- 
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tnent  It  also  provided  for  certaiir  penalties  for  any  injories 
done  to  the  fences,  trees,  and  other  improvements,  and  a  rem- 
edy for  d&ujages  against  persons  committing  such  injoriea. 
The  commissioners  provided  for  by  the  act  were  duly  appointed, 
and  performed  the  duties  assigned  them.  Among  other  things 
they  authorized  the  inclosure  of  that  part  of  the  common  over 
-which  the  highway  asked  by  the  petitioners  was  sought  to  be 
laid,  and  discontinued  all  highways  running  through  it.  The 
persoDS  named  in  the  act  inclosed  that  part  of  the  common, 
leveled  the  same,  and  made  the  other  improvements  contem- 
plated by  the  act,  before  the  petitioners  applied  for  the  laying 
out  of  the  highway  now  in  question.  Several  attempts  had 
been  made  to  get  the  town  to  petition  for  the  repeal  of  the  act 
of  1830,  so  as  to  permit  the  laying  out  of  a  highway  over  the 
•common,  but  all  such  propositions  had  been  indefinitely  post- 
poned in  town  meeting.  The  town  also  appointed  a  committee 
to  oppose,  before  the  county  commissioners,  the  laying  out  of 
the  highway  now  prayed  for  by  the  petitioners.  The  qnestions 
submitted  to  the  court  on  the  present  application  for  a  man- 
damus related  principally  to  the  validity  of  the  act  of  1830,  and 
sufficiently  appear  from  the  opinion. 

J,  Mason  and  A.  Peabody^  for  the  petitioners. 

Oreenlea/and  Fletcher,  contra. 

By  Court,  Shaw,  G.  J.  In  considering  the  question,  whether 
the  act  passed  June  5, 1830,  providing  for  the  inclosure  and 
appropriation  of  Cambridge  common  is  a  constitutioual  act, 
baving  the  force  and  effect  of  law,  the  delicacy  and  importance 
•of  the  subject  may  render  it  not  improper  to  repeat  what  has 
fyeen  so  often  suggested  by  courts  of  justice,  that  when  called 
(Upon  to  pronounce  the  invalidity  of  an  act  of  legislation  passed 
'with  all  the  forms  and  solemnities  requisite  U>  give  it  the  force 
•of  law,  courts  will  approach  the  question  with  great  caution, 
•examine  it  in  every  possible  aspect,  and  ponder  upon  it  as  long 
as  deliberation  and  patient  attention  can  throw  any  new  light 
on  the  subject,  and  never  declare  a  statute  void,  unless  the 
nullity  and  invalidity  of  the  act  are  placed,  in  their  judgment, 
beyond  reasonable  doubt.  Still,  however,  it  can  not  be  doubted, 
and  I  believe  it  is  nowhere  denied,  that  in  a  limited  govern- 
ment like  ours,  acting  under  a  written  constitution  with  numer* 
ous  and  detailed  provisions,  a  constitution  which  is  in  itself 
perpetual  and  irrepealable,  except  by  the  people  themselves, 
and  which  imposes  many  restraints  upon  the  power  of  the  leg* 
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islature  by  express  provisioiiBy  and  many  others  by  necessary 
implication,  and  where  the  same  constitution  has  provided  for 
the  establishment  of  a  judiciary  as  a  co-ordinate  department  of 
the  government,  with  power  in  all  cases  to  expound  the  laws, 
to  declare  what  has  and  what  has  not  the  force  of  law,  and  to 
apply  them  to  the  investigation  and  adjustment  of  the  rights, 
duties,  and  obligations  of  citizens,  in  the  actual  administration 
of  justice,  it  is  clearly  within  the  power,  and  sometimes  the  im- 
perative duty  of  courts,  to  declare  that  a  particular  enactment 
is  not  warranted  by  the  power  vested  in  the  legislature,  and 
therefore,  to  the  extent  to  which  it  thus  exceeds  the  power  of 
the  legislature,  it  is  without  efficacy,  inoperative,  and  void. 
Perhaps,  however,  it  may  be  well  doubted  whether  a  formal 
act  of  legislation  can  ever,  with  strict  legal  propriety,  be  said 
to  be  void;  it  seems  more  consistent  with  the  nature  of  the  sub- 
ject, and  the  principles  applicable  to  analogous  cases,  to  treat 
it  as  voidable. 

But  whether  or  not  a  case  can  be  imagined,  in  which  an  act 
of  the  legislature  can  be  deemed  absolutely  void,  we  think  it 
quite  clear,  that  when  such  act  is  alleged  to  be  void,  on  the 
ground  that  it  exceeds  the  just  limits  of  legislative  power,  and 
thus  injuriously  affects  the  rights  of  others,  it  is  to  be  deemed  void 
only  in  respect  to  those  particulars,  and  as  against  those  persons, 
whose  rights  are  thus  affected.  Prima  fade^  and  upon  the  face 
of  the  act  itself,  nothing  will  generally  appear  to  show  that  the 
act  is  not  valid;  and  it  is  only  when  some  person  attempts  to 
resist  its  operation,  and  calls  in  the  aid  of  the  judicial  power  to 
pronounce  it  void,  as  to  him,  his  property,  or  his  rights,  that 
the  objection  of  unconstitutionality  can  be  presented  and  sus- 
tained. Respect  for  the  legislature,  therefore,  concurs  with 
well-established  principles  of  law,  in  the  conclusion  that  such 
act  is  not  void,  but  voidable  only;  and  it  follows  as  a  necessary 
legal  inference  from  this  position,  that  this  ground  of  avoidance 
can  be  taken  advantage  of  by  those  only  who  have  a  right  to 
question  the  valdity  of  the  act,  and  not  by  strangers.  To  this 
extent  only  is  it  necessary  to  go,  in  order  to  secure  and  protect 
the  rights  of  all  persons  against  the  unwarranted  exercise  of 
legislative  power,  and  to  this  extent  only,  therefore,  are  courts 
of  justice  called  on  to  interpose. 

Besides,  and  this  is  another  argument  leading  to  the  same 
result,  if  a  legislative  act  may  or  may  not  be  valid,  according  to 
oireumstances,  courts  are  bound  by  the  plainest  principles  of  ex- 
position, as  well  as  by  a  just  deference  to  the  legislature,  to  pre- 
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Buue  the  existence  of  those  circumstances  which  will  support 
it  and  give  it  validity.  For  instance,  if  an  act  of  the  legislature 
appears  on  the  face  of  it  to  be  an  encroachment  on  the  rights  of 
any  persons,  but  would  nevertheless  be  valid  if  passed  with  the 
consent  of  those  persons,  the  court  is  bound  to  presume  that 
such  consent  was  given.  And  this  presumption  must  prevail  in 
favor  of  the  validity  of  the  act  until  the  contrary  is  shown,  and 
shown  too  by  a  person  having  an  interest  in  the  maintenance  of 
the  rights  supposed  to  be  thus  injuriously  affected,  and  having 
a  right  to  call  for  the  interposition  of  the  court  for  their  support 
and  protection,  and  a  stranger  can  have  no  right  to  appear  and 
contest  the  validity  of  the  act  upon  such  a  ground. 

Several  objections  have  been  taken  to  the  constitutionality 
of  this  act,  which  deserve  consideration. 

1.  The  first  is,  that  the  commonwealth  did  not  own  the  soil, 
and  that  the  legislature  had  no  authority  to  appropriate  the  land 
to  public  use,  without  the  express  consent  of  the  owners;  and 
if  such  consent  is  not  given,  the  act  is  of  itself  illegal  and  void. 
This  objection,  we  think,  can  not  be  sustained;  the  consent  of 
the  owners  in  such  case  may  be  subsequent  as  well  as  prerious, 
presumed  and  tacit,  as  well  as  express  and  proved  by  some 
positive  act.  But  whether  so  or  not,  the  objection  can  not  be 
taken  by  a  stranger  who  has  and  claims  no  title  or  interest  in 
the  soil.  It  may  often  happen  in  a  newly  settled  township  or 
other  place,  that  a  qualified  appropriation  of  a  portion  of  the 
property  to  certain  specified  public  uses,  with  a  provision  for 
its  embellishment  and  improvement,  vnll  enhance  the  value  of 
the  property  and  confer  a  great  benefit  on  the  owner,  a  benefit  so 
obvious,  that  the  legislature  may  think  it  quite  superfluous  to  wait 
for  the  owner's  consent.  Shall  not  his  assent  be  presumed  f 
Oan  a  stranger  treat  the  act  as  a  nullity  and  destroy  the  im* 
provemeutf  It  is  said,  that  if  this  act  can  be  sustained,  the 
legislature  might  appropriate  all  the  property  in  the  town  of 
Cambridge  to  public  use.  Suppose  it  were  so.  If  the  legisla- 
ture were  to  provide  for  laying  out  walks  over  all  the  farms  in 
Cambridge,  for  leveling,  improving,  and  embellishing  such 
walks,  and  all  the  owners  of  those  farms  should  acquiesce,  I 
know  no  principle  which  should  authorize  a  stranger  to  inter- 
fere and  treat  the  law,  providing  for  the  making  and  for  th* 
protection  of  these  improvements,  as  a  nullity. 

But  it  is  contended,  that  if  this  act  is  to  depend  for  its  valid* 
ity  upon  the  consent  of  the  town  of  Cambridge,  then  such  oon* 
Bent  must  be  deemed  equivalent  to  a  positive  act  of  the  town^ 
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appropriating  the  land  to  the  same  uses  declared  by  the  act  of 
the  legislature,  that  this  would  be  a  breach  of  the  condition  of 
the  grant  under  which  the  town  holds  it,  and  the  proprietors  of 
•common  and  undivided  lands  might  enter  for  condition  broken, 
revest  the  title  in  themselves,  and  thus  having  become  owners, 
would  be  in  a  condition  to  contest  the  validity  of  the  act  and 
resist  its  operation.  Although  it  is  obvious  to  remark,  that 
this  looks  to  maoj  contingencies  and  that  it  is  time  enough  to 
■discuss  this  question  when  it  is  raised  by  the  proprietors,  it  may 
tend  to  a  more  satisfactory  elucidation  of  the  general  question, 
to  give  it  a  passing  consideration.  The  vote  of  the  proprietors 
in  1769,  designates  the  land  as  the  town  commons,  and  it  is 
probable  from  the  buildings  around  it,  that  it  had  remained 
open  for  public  use,  from  the  first  settlement  of  the  town.  By 
the  terms  of  the  grant,  this  land  is  to  be  used  as  a  training- 
field,  to  lie  undivided,  and  to  remain  for  that  use  forever.  To 
take  these  clauses  separately.  It  is  insisted,  that  the  act  of  the 
legislature  and  the  proceedings  of  the  special  oommissionen 
under  it  are  contrary  to  this  condition,  because  the  common  ia 
thereby  divided  into  several  distinct  inclosures.  We  think  this 
implies  a  misapplication  of  the  term.  When  this  term  undi- 
vided is  used  and  applied  to  lands  by  proprietors  of  common 
and  unidvided  lands,  it  implies  land  set  apart  from  their  gen- 
eral domain,  and  not  subject  to  partition,  and  not  to  be  divided, 
set  off,  and  allotted  to  individual  proprietors,  to  hold  in  sever- 
alty. The  substance  of  the  provision  is,  that  it  is  to  remain 
common  and  public. 

As  to  the  other  branch  of  this  condition,  that  it  is  to  be  used 
as  a  training-field,  and  declaring  a  forfeiture,  if  the  town  should 
dispose  of,  grant,  or  appropriate  the  same  to  any  other  use,  it 
is  to  be  considered  what  the  effect  of  this  condition  is,  and 
whether,  had  the  town  done  the  same  acts,  and  made  the  same 
improvements,  contemplated  by  the  act  of  the  legislature,  it 
would  have  been  a  breach  of  this  condition. 

By  the  grant,  the  town  became  owners  of  the  soil,  with  full 
power,  as  such  owners,  to  make  any  use  of  the  property  which 
owners  of  land  can  make,  subject  only  to  the  restraint  and  lim- 
itation expressed  in  the  condition.  All  such  limitations  and 
restrictions,  especially  those  which  go  to  create  a  forfeiture,  are 
to  be  construed  strictly,  and  not  to  be  extended  beyond  the 
plain  terms  of  the  clauses  in  which  they  are  expressed,  and  the 
obvious  purposes  for  which  they  are  introduced.  Any  other 
oonstmction  would  impose  a  useless  embarrassment  npon  the 
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rights  of  property  in  the  grantee,  without  benefit  to  the  grantor^ 
It  appears  to  us,  construing  this  grant  according  to  these  rules^ 
that  the  intent  of  the  restriction  and  condition  in  this  deed  was,, 
that  the  land  should  remain  common  and  open,  in  contradis*^ 
tinction  to  being  divided  to  be  held  in  severalty,  and  appro- 
priated  to  private  use,  and  that  no  disposition  or  appropriation- 
should  be  made  of  it,  inconsistent  with  its  use  as  a  training- 
field.  To  what  various  uses,  not  incompatible  with  these  pur- 
poses, the  town,  as  owners,  might  appropriate  it,  it  is  not  neces- 
sary here  to  inquire;  it  is  sufficient  for  all  the  purposes  of  thia 
view  of  the  subject,  if  the  use  contemplated  by  the  act  of  the 
legislature  is  not  inconsistent  with  those  expressed  in  the  con- 
dition of  the  grant  from  the  proprietors  to  the  town.  And  we 
think,  upon  the  best  consideration  we  have  been  able  to  give 
the  subject,  that  the  use  contemplated  is  not  inconsistent  with 
those  in  the  condition,  and  perhaps  it  is  not  saying  too  much 
to  add,  that  they  are  in  furtherance  and  promotion  of  the  same 
object.  It  is  declared  by  the  act  to  be  forever  appropriated  to 
public  use  only,  as  a  public  park,  promenade,  and  place  for 
military  parade,  with  a  strong  negative  clause,  for  greater  <»a- 
tion,  that  no  part  thereof  shall  on  any  pretense  be  appropriated 
to  any  purpose  of  private  use  or  emolument.  Nor  are  any  of 
the  powers  conferred  on  the  persons  named  in  the  act,  nor  the 
acts  which  they  are  authorized  to  do,  such  as  will  render  the 
place  unfit  for  the  purposes  of  military  parade.  Tbey  are  au- 
thorized to  inclose  the  grounds  with  a  fence,  to  level  the  sur- 
face, to  plant  trees,  to  lay  out  and  make  walks,  all  being  done 
with  the  approbation  of  the  selectmen  of  the  town,  leaving 
suitable  and  convenient  avenues  for  persons  passing  on  foot. 
All  these  improvements  would  rather  increase  than  diminish 
the  fitness  and  convenience  of  the  place  as  a  military  parade, 
and  if  required  to  be  opened  for  the  evolutions  of  artillery  or 
cavalry,  the  provision  in  the  act  appropriating  it  generally  to 
public  use  as  a  place  of  military  parade,  would  be  a  sufficient 
authority  for  so  using  it. 

As  to  the  general  principle  above  stated,  that  the  terms  of 
the  condition  do  not  restrain  the  town  from  such  a  use  of  the 
property  as  will  be  perfectly  consistent  with  the  use  contem- 
plated by  the  condition  of  the  grant,  and  even  promotive  of  its 
general  object,  it  may  serve  as  an  illustration  to  inquire, 
whether  a  highway  or  town  road  over  the  land  would  be  a 
breach  of  the  condition  and  cause  of  forfeiture.  Boads  are  not 
only  not  incompatible  with  the  purposes  of  military  parade,  but 
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are  necessary  to  militarj  operations.  Suppose  the  town  bad 
laid  out  a  town  way,  or  petitioned  the  proper  authorities  to  lay 
out  a  highway  over  this  common,  could  it  be  contended  that 
this  was  appropriating  it  to  a  purpose  other  than  that  of  keep- 
ing it  undiTided,  and  appropriating  it  for  a  place  of  military 
parade  f  If  this  were  so,  the  laying  out  of  the  Cambridge  and 
Concord  turnpike,  the  subsequent  laying  out  of  a  highway  by 
the  commissioners,  the  loss  of  which  these  petitioners  so  much 
lament,  supposing  it  done,  as  it  probably  was,  with  the  con- 
sent of  the  town,  was  a  breach  of  condition  and  forfeiture  of 
the  land;  nay,  the  very  act  which  the  petitioners  are  now  urg- 
ing the  commissioners  to  do,  if  done  with  the  consent  of  the 
town,  which  must  be  presumed,  where  the  considerations  of  com- 
mon convenience  and  necessity  are  so  obvious  and  urgent  as 
the  petitioners  represent  them,  would  subject  the  town  to  a 
forfeiture. 

On  the  whole,  on  this  part  of  the  case,  we  are  of  opinion  that  th* 
condition  in  this  grant  of  the  proprietors  to  the  town  does  not 
restrain  them  or  expose  them  to  any  forfeiture,  by  consenting  U> 
the  improvements  and  appropriations  contemplated  by  the  act 
of  June,  1830,  because  they  are  in  no  degree  inconsistent  with 
the  purposes  and  appropriations  declared  in  the  grant,  but 
rather  tend  to  promote,  confirm,  and  perpetuate  the  use  and 
appropriation  therein  contemplated. 

2.  It  is  objected  that  there  was  no  adjudication  that  the  lay- 
ing out  of  Cambridge  common,  and  the  inclosure  thereof,  were 
of  common  convenience  and  necessity.  But  the  legislature  are 
bound  to  no  particular  form.  Representing  the  sovereign  au- 
thority of  the  commonwealth,  if  the  act  done  is  within  the  scope 
of  their  authority,  the  mode  of  doing  it  is  optional,  and  it  is 
sufficient  if  done  in  any  mode  that  is  intelligible.  The  act 
itself  ia  sufficient  evidence  of  the  opinion  and  judgment  of  the 
legislature,  that  the  public  use  contemplated  would  be  of  pub- 
lic convenience. 

8.  It  is  objected,  that  no  provision  is  made  in  the  act  for  com- 
pensation to  parties  aggrieved  for  damage  done  to  private  prop- 
erty. If  there  were  any  force  in  this  objection,  in  a  case  where 
such  an  act  could  affect  private  property,  it  can  have  no  effect 
here,  because  it  contemplated  no  property  not  already  appro- 
priated to  public  use,  it  was  exclusively  the  property  of  the 
town  of  Cambridge,  and  was  calculated  to  enhance  the  benefit, 
instead  of  injuriously  affecting  the  property. 

A,  Another  objection  was,  that  nobody  is  charged  with  the 
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4utj  of  keeping  this  common  or  the  roads  around  it  in  repair. 
This  objection,  we  think,  is  not  sastained  in  point  of  fact,  as  to 
the  roads.  The  special  commissioners  were  authorized  to  make 
alterations  in  the  roads  by  which  the  common  was  then  tra- 
Yersed;  that  is,  they  were  empowered  to  discontinue  some  roade 
•and  lay  out  others,  regard  being  had  to  the  common  conven- 
ience and  necessity.  When  they  had  executed  this  authority 
and  made  their  return  as  they  did,  the  roads  by  them  laid  out 
as  a  substitute  for  those  which  crossed  the  inclosure,  became 
lawful  public  highways,  and  the  town  became  liable  to  the  duty 
-of  supporting  them  as  such.  As  to  the  other  branch  of  the  ob- 
jection, that  no.  provision  is  made  for  the  preservation  and  sup- 
port of  the  improvements  when  made,  this  may  be  a  defect  in 
the  act,  but  can  not  affect  its  validity  or  constitutionality. 

5.  Another  objection  taken  and  somewhat  relied  on  was,  that 
the  legislature  had  no  power  to  declare  that  any  portion  of  ter- 
ritory should  be  forever  appropriated  to  any  one  public  use, 
because  it  had  a  tendency  to  encroach  upon  the  aknowledgad 
sovereign  power  of  the  state,  in  case  of  emergency,  to  take  any 
property,  public  or  private,  which  the  exigencies  of  the  country 
might  require.  We  think  there  is  no  weight  in  this  objection, 
l^othing  iu  this  act  supersedes,  or  has  a  tendency  to  supersede, 
that  sovereign  power  over  all  property,  inherent  in  all  govern- 
ments, sometimes  caUed  the  right  of  eminent  domain,  the  power 
of  taking  property  for  public  use,  as  the  exigencies  of  the  coun- 
try may  require.  All  acts  of  legislation,  not  in  terms  limited  in 
their  operation  to  a  particular  term  of  time,  are  in  legal  contem- 
plation perpetual  or  declared  to  be  in  force  forever;  which 
means,  until  duly  altered  or  changed  by  competent  authority. 

Upon  a  consideration  of  all  the  objections,  we  are  of  opinion 
that  the  act  of  June,  1830,  did  not  exceed  the  just  limits  of 
legislative  power,  and  is  not  unconstitutional.  We  have  con- 
sidered this  question,  because  it  was  freely  discussed  in  the  very 
able  argument  in  this  cause;  and  yet  it  can  not  escape  observa- 
tion, that  if  this  act  was  unconstitutional,  and,  as  contended, 
absolutely  null  and  void,  then  all  acts  done  under  it  are  void, 
the  highways  over  this  common  have  not  been  legally  discon- 
tinued, there  is  already  a  highway  on  the  precise  place  where 
the  petitioners  now  pray  to  have  one  laid  out,  and  therefore, 
any  act  of  the  commissioners,  laying  out  a  highway  as  prayed 
for,  would  be  wholly  nugatory  and  inoperative. 

The  other  material  question  presented  is,  supposing  the  act 
in  question  to  be  valid,. and  to  have  the  force  of  law,  whether 
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it  does,  by  its  operation,  supersede  the  jurisdiction  of  the  county 
oommissioners,  and  take  away  their  power  to  lay  out  a  common 
tiighway  over  the  common  thus  appropriated  in  a  qualified  man- 
ner to  public  uses.  There  is  no  doubt,  we  think,  of  the  power 
of  the  legislature  to  make  provision  for  the  appropriation  of 
^any  territory  to  any  special  use,  and  thereby  to  provide  that 
the  power  of  the  commissioners  to  lay  a  highway  over  it,  being 
inconsistent  with  the  particular  use,  shall  be  suspended  or 
superseded.  The  subject  of  highways,  bridges,  canals,  and 
•other  public  works,  for  facilitating  communication  between  one 
part  of  the  territory  of  a  state  and  another,  are  peculiarly 
^thin  the  province  of  the  sovereign  power  of  the  state,  repre- 
-sented  and  exercised  by  the  legislature.  In  the  cases  of  more 
frequent  recurrence,  as  those  of  roads  and  ferries,  it  has  been 
ihe  practice  of  the  legislature  of  this  commonwealth  to  provide 
for  the  establishment  of  this  common  class  of  public  easements, 
by  delegating  the  power  to  some  properly  constituted  body. 
But  in  the  more  rare,  and  often  the  more  important  and  inter- 
esting cases,  as  those  of  bridges  over  navigable  waters,  canals, 
and  more  recently  railroads,  the  legislature  has  exercised  the 
power  in  each  particular  case,  as  also  in  that  large  class  of  the 
most  important  highways,  turnpikes,  the  expense  of  which  ia 
borne  by  individuals  in  the  first  instance,  and  repaid  by  tolls. 
There  seems  to  be  no  objection,  in  principle,  to  the  exercise  of 
this  authority  on  the  part  of  the  legislature;  and  there  are  many 
-cases  in  the  books  in  which  it  has  been  held  to  be  valid.  And 
in  cases  of  navigable  rivers,  in  which  the  public  have  an  ease- 
ment of  a  more  general  nature,  it  is  held  that  the  court  of  ses- 
sions and  county  commissioners  have  no  authority  to  lay  out  a 
highway,  because  inconsistent  with  the  more  general  public 
use  to  which  it  is  appropriated:  CommonioeaUh  v.  Coombs,  2 
Mass.  492;  Arundel  v.  McCulloch,  10  Id.  70;  GommonwedUk  v. 
Charlesiown,  1  Pick.  180  [11  Am.  Dec.  161]. 

Without  going  into  all  the  authorities,  the  result  is,  that  the 
county  commissioners  exercise  a  qualified,  limited  general  au- 
thority to  lay  out  and  alter  highways,  and  discontinue  them, 
but  that  this  does  not  supersede  the  authority  of  the  legislature, 
und  that  whenever  the  legislature,  in  the  exercise  of  its  powers, 
has  annexed  the  character  of  public  use  to  any  property,  and 
this  public  use  thus  declared  would  be  destroyed  or  interrupted 
by  the  laying  out  of  a  highway,  the  power  of  the  county  com* 
jnisBioners  to  lay  out  a  highway  is  superseded. 

It  is  manifest,  that  in  oases  of  rare  occurrence  as  that  of  a 
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railroad,  or  otber  similar  work,  if  property  could  not  be  appro- 
priated to  public  use  by  the  legislature,  it  could  not  be  done  at 
all,  because  there  is  no  provision  by  law  for  its  being  done  in 
any  other  way.  The  right  of  the  sovereign  power  of  the  state 
is  incontestable.  No  other  provision  being  made  for  its  exer- 
cise, it  is  therefore  necessarily  vested  in  the  legislature.  Such 
is  the  present  case,  that  of  a  public  pnrk,  promenade,  and  place 
for  military  parade.  Cases  may  be  supposed,  in  which  the  ex- 
ercise of  the  power  would  be  important,  not  only  to  the  con* 
▼enience  and  comfort,  but  to  the  security  and  military  defense- 
of  the  inhabitants;  but  this  power  must  be  exercised  by  the  leg- 
islature either  in  each  particular  instance,  or  by  general  law,  or 
must  lie  dormant. 

Considering  the  power  of  the  legislature  undeniable,  the 
question  is,  whether  the  act  by  its  terms  and  provisions  does 
supersede  the  power  of  the  county  commissioners  to  lay  out  a 
highway  over  this  common;  and  this  depends  upon  another,, 
namely,  whether  the  obvious  public  use  and  purpose,  to  which> 
this  area  is  appropriated  by  the  act,  would  be  defeated,  de» 
stroyed,  or  greatly  diminished  and  impaired  by  laying  a  high- 
way over  it.  To  determine  this  question,  we  must  examine  the 
act,  to  ascertain  what  the  use  and  purpose  were,  which  were 
intended  to  be  secured  and  made  perpetual  by  the  act. 

The  leading  object  and  purpose  of  the  act  was  to  provide  for 
the  inclosing  of  such  parts  of  the  common,  as  the  commis» 
sioners  should  determine.  It  must,  of  course,  be  understood^ 
inclosing  by  a  fence.  The  second  section  provides,  that  the 
said  inclosure  shall  be  forever  kept  appropriated  to  public  use 
only,  as  a  public  park,  etc.  The  third  section  inflicts  penalties- 
upon  all  persons  who  shall  maliciously  injure  or  destroy  the 
fences,  etc.  The  act  empowers  the  commissioners  to  make 
alterations  in  the  direction  of  all  roads,  by  which  the  commoa 
is  traversed,  and  it  requires  convenient  avenues  to  be  left,  for 
the  accommodation  of  persons  who  may  have  occasion  to  enter 
or  pass  over  any  part  of  the  inclosure  on  foot.  It  seems  to  the 
court  very  clear,  from  these  provisions,  and  from  the  whole 
tenor  of  the  act,  including  the  title,  that  it  was  the  intention- 
of  the  legislature,  by  this  act,  to  appropriate  this  ground  to> 
public  use,  as  an  inclosed  foot-walk,  securing  to  all  the  citizens- 
B  general  right  of  way  as  foot-passengers,  and  necessarily  ex- 
cluding the  general  travel  of  a  highway,  by  horses,  carriages,, 
and  teams.  If  such  be  the  natural,  the  necessary  and  legak 
Gonstraotion  of  the  act,  it  is  to  have  the  same  effect  as  if  nega- 
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tive  words  had  been  used,  and  it  had  been  declared  that  it 
should  not  be  used  for  the  general  purposes  of  a  highway.  W« 
think,  therefore,  that  the  rule  applies  to  this  case,  that  where 
the  legislature  have  appropriated  any  territory  to  a  specifio 
))ublio  use,  and  the  laying  a  highway  over  it  would  be  incon- 
sistent with  such  public  use,  and  contrary  to  the  terms  and  pro- 
visions of  such  appropriation,  the  general  power  of  the  county 
commissioners  to  lay  out  highways,  so  far  as  such  appropriated 
territory  is  concerned,  is  suspended  and  superseded. 

It  appears  to  us,  that  this  decision  does  not  involve  tha 
sovereign  right  of  eminent  domain,  or  affect  the  power  of  the 
legislature  to  appropriate  this  property  to  other  public  uses,  as 
public  exigencies  may  arise.  The  sole  question  is,  whether  it 
supersedes  the  ordinary  power  and  action  of  the  county  com- 
missioners, and  we  are  of  opinion,  for  the  reason  already  stated, 
that  it  does;  and  that  the  decision  of  the  commissioners,  refus- 
ing to  inquire  into  the  question,  whether  a  highway  in  the 
place  proposed,  was  of  common  convenience  and  necessity,  and 
dismissing  the  petition,  was  correct. 

One  other  question  was  raised  and  somewhat  discussed  in  the 
argument,  whether  the  petitioners  in  the  present  case  stand  in 
such  a  relation  to  the  causd  and  the  subject-matter,  as  to  warrant 
them  in  applying  to  this  court  for  a  writ  of  mandamus.  It  was 
contended  by  the  respondents,  that  they  do  not,  and  that  the 
petition  ought  to  be  dismissed  upon  that  ground. 

Undoubtedly  the  general  rule  is,  that  a  private  individual  can 
apply  for  a  writ  of  mandamus  only  in  a  case  where  he  has  some 
private  or  particular  interest  to  be  subserved,  or  some  particular 
light  to  be  pursued  or  protected  by  the  aid  of  this  process,  in- 
dependent of  that  which  he  holds  in  common  with  the  public  at 
large;  and  it  is  for  the  public  ofScers  exclusively  to  apply,  where 
public  rights  are  to  be  subserved:  Bex  v.  Merchant  Ihilors'  Co,^ 
2  Bam.  &  Ad.  116. 

But  although  the  proceedings  before  the  county  commission- 
ers now,  and  before  the  court  of  sessions  formerly,  for  obtain- 
ing the  laying  out  of  a  highway,  are  in  some  measure  public 
proceedings,  inasmuch  as  the  ultimate  object  is  to  acquire  an 
easement  for  the  public,  yet,  by  the  course  of  the  proceeding  as 
presented  and  regulated  by  statute,  it  assumes  in  some  degree 
the  form  of  a  private  adversaiy  suit. 

The  foundation  of  the  proceeding  is  a  petition  to  the  county 
commissioners  by  individuals,  praying  for  the  laying  out  of  a 
new  highway,  or  the  alteration  or  discontinuance  of  an  old  one, 


644  Wellinqton  et  al.,  Petitionebs.  [Mass* 

in  a  coajrse  designated  by  a  description  soflSciently  particular  to 
indicate  it  to  all  parties  interested.  Without  such  a  petition 
they  have  no  jurisdiction,  nor  have  they  power  to  go  beyond  the 
matter  prayed  for,  as  by  laying  out  a  new  road  where  the  peti- 
tion was  for  an  alteration.  In  some  cases  the  petitioners  are 
required  to  give  secarity,  and  in  some  cases  they  are  liable  for 
costs.  From  these  views  of  this  somewhat  anomalous  proceed- 
ing, it  may  perhaps  be  urged  with  some  force,  that  petitioners  so 
situated  are  parties,  and  as  such  have  an  interest  in  the  final  and 
correct  determination  of  the  cause,  and  a  right  to  have  the  suit 
brought  to  its  regular  and  proper  termination;  and  that  if 
obstacles  intervene  and  questions  of  law  arise,  in  the  course  of 
each  cause,  they  have  such  a  vested  or  actual  interest  as  will 
entitle  them  to  obtain  a  writ  of  mandamus,  when  that  is  the 
regular  and  proper  process  to  enable  them  to  bring  the  suit  to 
a  legal  and  correct  determination.  But  from  the  view  which  we 
have  taken  of  the  merits  of  this  subject,  it  has  become  un- 
necessary to  decide  this  question^and  therefore  we  giye  no 
opinion  upon  it. 
Petition  dismissed. 

Duty  or  Lbgislatubb  to  Pbovids  ior  CeHPSNaixioN  to  owners  of  prop- 
erty Appropriated  to  a  public  use:  See  Gardner  v.  Newburgh,  7  Am.  Dea  626, 
and  note;  Ex  parte  Jennings,  16  Id.  447;  Foreythe  v.  EIU»,  20  Id.  218;  Baker 
T.  Boston,  22  Id.  421;  AUomey-general  y.  Stevens,  Id.  526;  Livingston  v.  Mayor 
etc  qfNew  York,  Id.  622;  Beebman  v.  Saratoga  etc  R,  R.  Co.,  Id.  679;  Cooper 
V.  WUUams,  Id.  746;  Boston  etc  Corp.  v.  Newman,  23  Id.  622;  Seudder  v. 
Trenton  Delaware  Faiis  Co.,  Id.  756;  Harding  v.  Ooodlett,  24  Id.  546. 

As  TO  WHAT  Uses  Jubtitt  the  Exercise  or  the  Power  of  eminent  do- 
main, see  the  note  to  Beekman  ▼.  Saratoga  etc  R.  R,  Co.,  22  Id.  686.  See^ 
alao,  Cooper  r,  Williams,  Id.  746;  Livingston  ▼.  Mayor  etc  <if  New  York,  LL 
622;  Aldridge  v.  Tuscumbia  R.  R.  Co.,  23  Id.  307;  Boston  etc  Corp,  v.  ^ev 
man.  Id.  622;  Seudder  v.  Trenton  Delaware  Falls  Co.,  Id.  756;  Cooper  v. 
Williams,  24  Id.  299;  Harding  v.  OoodleU,  Id.  646. 

Legislature  is  the  Judge  or  the  Nbcessitt,  ntility,  and  expediency  of  the 
appropriation  of  private  property  to  public  use.  See  the  note  to  Beekman  v. 
Saratoga  etc  R.  R.  Co.,  22  Id.  692.  See,  also,  Aldridge  v.  Tuscumbia  R.  R, 
Co.,  23  Id.  307;  Seudder  v.  Trenton  Delaware  Falls  Co.,  Id.  756. 

Laitd  Appropriated  to  One  Pubuo  Use  mat  be  Appropriated  to  another, 
which  is  more  urgent.  So  held,  referring  to  the  foregoing  dedsion  as  anther- 
ity,  in  Inhabitants  qf  Springfield  v.  Connecticut  River  R.  R.  Co.,  4  Gush.  72;  Pro^ 
prietors  of  Locks  etc.  y.CUy  of  Lowell,  TQnj,22R.  In  United  States  y.  Illinois 
Central  R.  R.  Co.,  2  Bias.  179,  the  principal  case  is  referred  to  as  proceeding 
on  the  ground  that  by  the  statute  in  question  the  land  was  not  diverted  from 
the  public  use  to  which  it  was  originally  devoted.  In  Hartshorn  v.  Inhabit* 
ants  qf  SouUi  Readijig,  3  Allen,  507»  the  .  case  is  cited  to  the  point  that  a  re- 
striction upon  a  grant  of  lands  for  public  use,  that  they  are  to  remain  un« 
Imv'^M.  4oea  not  prohibit  fencing  by  those  to  whose  use  they  are  devoted  fo 
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the  purpose  of  making  the  use  more  benefioial,  but  merely  prohibits  division 
among  several  proprietors. 

Whekb  Past  of  a  Statxtte  is  UNC»N8nTunoNAL  the  remainder  will  not 
be  declared  void,  unless  the  several  parts  are  so  connected  that  it  will  not  be 
presumed  that  the  legislature  would  have  passed  one  without  the  other:  Con^ 
montoeaUh  v.  Butehings,  6  Gray,  486;  Jones  v.  BobbtM^  8  Id.  338,  both  oitiqg 
the  principal  case. 

Cou&T  WILL  Presumb  Facts  to  Support  a  Statute,  upon  the  existenoe  of 
which  the  validity  of  such  statute  depends:  Tatbot  v.  HtuUon,  16  Gray,  422; 
such  as  the  consent  of  parties  affected,  where  such  consent  is  necessary,  and 
no  objection  is  made:  Hingliam  etc  Corp.  t.  County  of  Norfolk^  6  Allen,  857* 
both  citing  the  foregoing  decision. 

As  TO  Who  mat  Banro  liAXDAMUS,  the  ease  Is  cited  In  PeortOM  ▼•  BamhU^ 
110  Mass.  126. 


(xOING    V.    EmEBY. 


[16  PlOKKBDia,  107.] 

Power  of  Sale  is  Gpten  bt  Impuoation  to  an  Ezsoutob  where  the  tes- 
tator, having  a  right  to  dispose  of  his  realty,  directs  something  to  be 
done  by  the  executor,  which  necessarily  implies  that  the  realty  is  to  be 
ftrstsold. 

DnuKTTiOK  to  the  Executob  to  "Ck>LLBCT'*  AND  "Pat  oveb"  to  certain 
persons,  in  trust  for  charitable  purposes  for  which  a  bequest  is  made,  the 
residue  of  the  testator's  realty  and  personalty,  "without  sacrificing  too 
much  by  forcing  the  sale  thereof,"  etc.,  gives  the  executor  a  power  to 
sell,  by  implication. 

Lioeiibe  to  Sell  is  UNvaoEsaABT  where  an  executor  has  a  power  of  sale 
under  the  will 

Estate  Vests  in  the  Heir  at  Law  bepore  a  Sale  bt  the  Bzboutob  under 
a  power  to  sell,  and  pay  over  the  proceeds  to  particular  persons,  but  is 
divested  by  the  sale,  and  the  proceeds  then  stand  upon  the  same  footing 
as  a  legacy  of  personalty. 

Statute  of  43  Euz.,  0.  4,  is  in  Force,  in  principle  and  substance,  in  Massa- 
chusetts. 

Bequests  TO  Certain  Persons  "for  the  Promotion  of  True  Etanoeli- 
cal  Piett  and  Religion,"  to  be  distributed  by  the  trustees,  in  such 
divisions,  and  to  such  societies  and  religious  charitable  purposes,  as  they 
may  think  fit  and  proper,**  is  not  void  for  uncertainty. 

Writ  of  entry  brought  against  one  of  the  heirs  at  law  of 
Samuel  Stone,  deceased,  to  recover  an  undivided  one  fifth  of 
the  residue  of  the  testator's  realty,  which  the  demandant  claimed 
as  purchaser  from  the  executor,  under  an  alleged  power  of  sale 
in  the  will.  The  testator  devised  and  beqeathed  certain  realty 
and  personalty  to  bis  wife,  and  gave  and  bequeathed  the  residue 
for  religious  uses,  directing  the  executor  to  collect  and  pay  the 
same  over  to  certain  designated  persons  for  those  uses.     The 
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taiaterial  clauses  of  thd  will,  and  the  questions  arising  thereon, 
are  stated  in  the  opinion.  If,  upon  the  faots,  the  demandant 
was  entitled  to  recover,  the  tenant  was  to  be  defaulted;  other- 
wise, a  nonsuit  was  to  be  entered. 

Robinaon^  for  the  tenant. 

Farley y  for  the  demandant. 

By  Court,  Shaw,  G.  J.  The  present  claim  arises  in  a  real  ac- 
tion brought  against  one  of  the  heirs  at  law  of  Samuel  Stone, 
to  recover  an  undivided  fifth  part  of  the  real  estate  of  which 
Stone  died  seised,  and  the  defense  proceeds  upon  the  assump- 
tion, that  this  estate  descended  as  intestate  property,  unaffected 
by  any  devise  or  power  contained  in  the  will.  The  only  ques- 
tion directly  presented  for  consideration  is  upon  the  title  to  the 
legal  estate;  but  it  is  contended  that  the  validity  of  the  deed  by 
the  executor  to  the  present  demandant  depends  upon  the  exist- 
ence and  sufficiency  of  the  power  contained  in  the  will,  that 
^hat  power,  if  it  exists,  is  merely  auxiliary  and  subservient  to 
the  intent  and  purpose  of  the  testator,  in  giving  the  proceeds 
to  Messrs.  Todd  and  others  in  trust,  to  be  applied  for  religious 
and  charitable  purposes,  and  therefore,  if  this  gift  is  void,  and 
the  intent  of  the  testator  in  this  respect  can  not  be  carried  into 
effect,  because  contrary  to  the  rules  of  law,  then  the  power  to 
the  executor  is  void,  and  nothing  passed  by  the  executor's 
deed,  and  so  the  legal  estate  still  remains  vested  in  the  tenant 
and  the  other  heirs  at  law.  In  examining  this  proposition,  we 
have  two  principal  questions  for  consideration:  1.  Whether  the 
executor  had  a  power  to  sell  real  estate;  and  if  so,  2.  Whether 
the  gift  of  the  proceeds  to  Messrs.  Todd  and  others  was  valid. 

1.  This  will  is  certainly  very  inartificially  drawn,  but  this  cir- 
cumstance is  never  held  to  affect  the  validity  of  a  will,  where 
the  meaning  of  any  particular  clause,  expounded  by  a  consid- 
eration of  all  other  parts  of  the  will,  can  be  ascertained  with 
reasonable  certainty.  The  rule  then  applies,  that  if  a  testator 
having  a  right  to  dispose  of  his  real  estate,  directs  that  to  be 
done  by  his  executor,  which  necessarily  implies  that  the  estate 
is  first  to  be  sold,  a  power  is  given  by  this  implication  to  the 
executor  to  make  such  sale  and  execute  the  requisite  deeds  of 
eonveyance. 

In  the  present  instance,  the  testator  manifests  a  clear  intent  to 
appropriate  the  whole  residue  of  his  estate  to  the  religious  and 
charitable  purposes  indicated.  The  clause  in  his  will  is:  "  I 
give  and  bequeath  all  the  residue  of  my  estate,  both  real  and 
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personal^  of  whatever  name  or  nature  soever,  or  wherever 
said  property  may  be  found,  to  the  cause  of  Christ,  for  the  bene- 
fit and  promotion  of  true  evangelical  piety  and  religion."  The 
whole  clause  is  not,  perhaps,  in  good  taste,  or  expressed  with 
any  strict  accuracy  of  language;  the  words  '*  give  and  bequeath" 
in  this  sentence  are  not  legatory,  for  want  of  a  donee,  but  they 
do  express  an  intent  to  dispose  of  the  whole  estate,  real  and  per- 
sonal, and  declare  the  property  dedicated  and  set  apart  for  the 
promotion  of  religious  charity.  The  next  clause  shows  the  mode 
by  which  he  intended  that  this  object  should  be  accomplished. 
**  And  I  do  order  and  direct  my  executor  to  collect  all  the  last 
above  specified  property,  as  soon  as  can  be  done  consistently, 
without  sacrificing  too  much  by  forcing  the  sale  thereof  in  an 
improper  manner,  not,  however,  to  exceed  the  term  of  five  years, 
and  pay  over  the  same,"  etc. 

Here  the  terms,  the  ''  last  above  specified  property,"  clearly 
designate  the  residue  of  his  real  and  personal  property.  There 
is  no  devise  over;  and  a  clear  intent  is  expressed  not  to  die  in- 
testate. He  speaks  of  a  sale,  and  inserts  a  caution  against  a 
forced  or  premature  sale,  and  yet  secures  the  execution  of  his 
intention,  by  fixing  a  term  beyond  which  it  shall  not  be  post- 
poned; he  manifests  an  unequivocal  intention  that  the  whole 
shall  go  to  the  legatees  named,  and  yet  it  can  do  so  only 
through  the  medium  of  a  sale  by  the  executor;  the  term  "  col- 
lect," and  the  term  "  pay  over,"  are  not  applicable  to  real  es- 
tate, but  supposing  a  sale  made,  they  are  strictly  applicable  to 
the  proceeds  of  such  sale.  From  all  these  considerations,  it  ap- 
pears to  us  very  clear,  that  it  was  the  intent  and  understanding 
of  the  testator,  in  the  terms  used,  that  his  executor  should  sell 
and  dispose  of  the  real  estate,  of  which  he  should  die  seised, 
and  that  the  further  directions  apply  to  the  proceeds.  Now  as 
the  testator  had  an  unquestionable  right  to  confer  this  power 
on  his  executor;  as  in  expounding  a  will  the  fixed  rule  is,  not 
to  require  the  testator  to  make  dispositions  or  confer  authorities, 
in  any  form  of  words,  but  to  gather  his  intentions  from  the 
words  used  and  all  the  terms  of  the  will,  whatever  they  are, 
the  court  are  of  opinion,  that  by  force  of  this  will  a  power  was 
given  to  the  executor  to  make  sale  of  the  real  estate,  it  being 
necessary  to  cany  into  effect  the  other  purposes  of  the  will. 
And  whenever  an  executor  has  a  power  under  a  will  to  sell  real 
estate,  no  license  of  any  court  is  necessary  to,  or  can  give  any 
Additional  validity  to  any  sale  and  conveyance  which  he  may 
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make.      And  it  is  considered  a  good  reason  for  refusing  sucb 
license,  that  the  power  already  exists. 

2.  The  other,  and  probablj  by  far  the  most  important  qaes- 
tion  is,  whether  this  gift  can  be  supported,  it  being  contended, 
in  behalf  of  the  heir  at  law,  that  the  gift  is  void  for  uncertainty, 
both  as  to  the  persons  who  are  to  take  the  legal  interest,  and 
those  who  are  ultimately  to  receive  the  benefit  of  it.  That 
clause  in  the  will  is  as  follows  (after  the  clause  before  cited): 
**  And  pay  over  the  same  unto  the  Bev.  John  Todd,  of  Groton; 
Bev.  James  C.  How,  Pepperell;  Bev.  Phillips  Payson,  Leo- 
minster; and  Bev.  Bufus  A.  Putnam,  Fitchburg;  placing  full 
confidence  in  their  piety,  judgment,  and  integrity,  immediately 
to  be  by  them  sacredly  appropriated  to  the  cause  of  religion,, 
as  above  stated,  to  be  distributed  in  such  divisions  and  to  such 
societies  and  religious  charitable  purposes  as  they  may  think  fit 
and  proper/' 

This  objection  was  strongly  urged  in  the  case  of  BarUei  v. 
Kingy  12  Mass.  537  [7  Am.  Dec.  99],  to  which  the  present  bears 
a  strong  resemblance,  but  it  was  not  there  sustained.  It  has 
been  contended  in  the  argument,  that  this  case  differs  from  that 
in  several  particulars,  and  one  is,  that  in  that  case  the  gift  took 
effect  immediately  in  the  legatees;  whereas  here  it  vests  in  the 
first  instance  in  the  heir  at  law,  and  never  does  vest  in  the  leg- 
atees. But  we  think  this  is  a  difference  in  the  circumstances  of 
the  case  not  affecting  the  principle.  In  all  cases,  where  a  tes- 
tator adopts  this  mode  of  disposing  of  his  property,  by  em- 
powering his  executor  to  sell  the  property,  and  directing  him  to 
pay  over  the  proceeds  to  a  particular  person,  the  estate,  before 
sale,  vests  in  the  heir  at  law.  But  upon  the  sale,  the  estate  of 
the  heir  is  divested,  and  it  becomes  vested  in  the  purchaser,  and 
the  proceeds  of  the  sale  stand  upon  the  same  footing  as  a  legacy 
out  of  personal  property. 

In  considering  the  force  of  this  objection,  that  of  uncertainty 
as  to  the  legatees,  and  as  to  those  who  are  to  take  beneficially, 
it  will  tend  to  a  better  understanding  of  it,  if  we  consider  the 
parts  of  the  proposition  separately.  In  the  first  place,  it  is  ob- 
vious, that  the  persons  who  are  to  take  the  legal  interest  in  this 
legacy,  are  designated  with  precision  and  certainty.  It  is  given 
to  Messrs.  Todd,  How,  Payson,  and  Putnam,  jointly  and  person- 
ally, in  their  natural  capacities.  There  is  no  doubt  or  uncer- 
tainty as  to  the  legal  property  and  the  capacity  of  the  legatees  at 
law,  to  take  and  hold  the  property.  This  entirely  distinguishes 
the  case  from  that  of  Baptist  Association  v.  Hart's  Execulors^ 
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4  Wheat  1,  where  the  main  difSoultj  was,  that  those  who  were 
to  take  the  legal  interest,  in  the  first  instance,  were  uncertain, 
and  this  defect  in  the  devise  of  the  legal  interest  could  not  be 
helped  by  the  stat.  43  Eliz.,  o.  4,  relative  to  charitable  gifts  and 
donations,  because  that  statute  had  been  in  terms  repealed  in 
Virginia,  where  the  question  arose.  Still,  though  the  persone 
who  are  to  take  the  legal  interest  are  certain,  if  the  objects  are 
wholly  uncertain,  it  would  either  be  a  void  gift,  or,  what  is  the 
same  thing  in  effect,  in  regard  to  the  beneficial  interest,  they 
would  take  it  in  trust  for  those  who  are  legally  entitled  to  it  by 
the  statute  of  distributions.  It  is  quite  manifest,  from  the 
whole  tenor  of  the  will,  aifd  the  particular  terms  qualifying  the 
gift,  that  it  was  given  to  Messrs.  Todd  and  others,  not  for 
their  own  use,  but  in  trust  for  othera 

It  is  admitted  in  the  argument,  and  indeed  it  can  not  now 
be  contested,  that  if  the  statute  43  Eliz.,  c.  4,  in  regard  to 
charitable  uses,  is  in  force  in  this  commonwealth,  it  is  sufiicient 
to  sustain  and  give  effect  to  this  trust,  because  there  are  in* 
numerable  cases,  in  which  trusts  quite  as  vague  as  the  present, 
have  been  declared  valid,  and  carried  into  effect.  I  will  refer 
to  only  one  striking  case,  where  a  testator  gave  one  thousand 
pounds  to  such  charitable  purposes  as  he  had  by  another  writ* 
ing  directed.  The  paper  referred  to  was  not  found,  so  that  it 
stood  generally  as  a  gift  to  charitable  uses.  The  trust  wae 
established,  and  the  direction  to  a  particular  object  left  with 
the  king  as  parens  palrioB :  AUomey-generdL  v.  Syderfen^  1  Vem. 
224. 

There  is  no  casein  the  reports  of  this  commonwealth,  directly 
in  point,  deciding  that  the  statute  in  question  has  been  adopted 
in  this  commonwealth.  What  English  statutes  are  deemed  to 
be  in  force  here,  is  often  a  question  of  difficulty,  depending 
upon  the  nature  of  the  subject,  the  difference  between  the  char- 
acter of  our  institutions,  and  our  general  course  of  policy,  and 
those  of  the  parent  country,  and  upon  fitness  and  usage.  As  a 
general  rule,  it  must  be  considered  that  our  ancestors  came 
here  as  British  subjects,  submitting  to  the  obligations  and 
claiming  the  protection  and  privileges  of  the  laws  of  England 
as  they  then  stood.  All  the  statutes  of  the  realm  previously 
made,  especially  those  altering,  modifying,  or  declaring  the 
common  law,  were  included  with  and  adopted  as  a  part  of  that 
code.  Those  statutes  of  a  general  and  beneficial  nature,  such 
as  the  statute  of  uses,  of  wills,  and  the  like,  of  which  many 
were  passed  in  the  reigns  of  Henry  Viil.,  Elizabeth,  and  James 
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I.,  were  as  useful  in  their  nature  and  as  beneficial  to  the  sub- 
ject, as  the  body  of  the  common  law.  By  an  act  passed  soon 
After  the  granting  of  the  provincial  charter,  4t  Wm.  and  Mary, 
Anc.  Chart  213,  229^,  it  was  provided  that  all  the  laws  and 
ordinances  in  force  under  the  then  late  colonial  government, 
•should  remain  in  force  until  altered  or  repealed  by  the  provincial 
legislature  thereby  established.  And  by  the  constitution  of  the 
-commonwealth,  c.  G,  sec.  6,  it  is  declared,  that  all  the  laws 
v^hich  have  heretofore  been  adopted,  used,  and  approved  in  the 
province,  colooy,  or  state  of  Massachusetts  bay,  and  usually 
practiced  on  in  the  courts  of  law,  shall  still  remain  and  be  in 
iull  force  until  altered  or  repealed  by  the  legislature.  It  is  by 
this  course  of  regular  transmission,  that  the  common  law  of 
England,  and  the  statutes  in  force  at  the  time  of  the  settle- 
ment of  this  country,  have  been  established,  and  have  the  force 
of  law  at  the  present  time. 

It  is  difficult  to  perceive  why  the  statute  43  Eliz.,  c.  4,  passed 
«ome  years  before  the  granting  of  the  first  charter,  and  before 
the  emigration  of  our  ancestors,  should  not  be  deemed  one  of 
those  thus  adopted.  Many  of  its  provisions  were  well  adapted 
to  the  condition  and  circumstances,  as  well  as  to  the  policy  and 
religious  views,  of  the  early  emigrants.  Thougb  there  is  no  de- 
•cision  upon  this  point,  it  does  not  stand  altogether  without  au- 
thority. Some  general  rules,  pointing  out  what  early  English 
49tatutes  are  in  force  here,  may  be  found  in  a  case  in  the  first 
volume  of  our  reports:  Commonweallh  v.  Leach^  1  Mass.  69. 
Sedgwick,  J.,  says:  "  It  appears  to  me,  generally  speaking, 
that  the  English  statutes  which  were  in  force  at  the  time  of  the 
emigration  of  our  ancestors,  are  common  law  here."  Dana, 
-C.  J.,  adds:  "Generally,  when  an  English  statute  has  been 
made  in  amendment  of  the  common  law  of  England,  it  is  here 
to  be  considered  as  part  of  our  common  law." 

In  4  Dane  Abr.  6,  speaking  of  the  statute  43  Eliz.,  c.  4,  he 
says,  this  statute  makes  the  true  distinction,  between  gifts  to 
superstitious,  and  those  to  charitable  uses,  and  states  that  this 
statute,  in  principle,  was  adopted  by  our  ancestors  here. 

It  is  manifest,  that  it  could  only  have  been  adopted  in  princi- 
ple, and  not  in  form,  because,  by  the  provisions  of  that  statute, 
its  objects  were  to  be  carried  into  effect  by  the  agency  of  the 
court  of  chancery,  either  in  the  exercise  of  its  ordinary  jurisdic- 
tion, or  by  the  modes  specially  given  by  that  act;  but  as  no  court 
of  chancery  was  established  here,  the  principles  only  of  the 
statute  could  be  adopted  and  applied  by  the  ordinary  tribunals^ 
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«8  guides  for  their  decision  in  their  own  course  of  proceeding. 
The  same  coarse  appears  to  have  been  pursued  in  other  states, 
4ulopting  the  laws  of  England  as  the  basis  of  their  jurispru- 
<lence. 

In  Pennsylvania,  where  there  is  no  court  of  chancery,  it  has 
been  held,  that  though  the  stat.  43  Eliz.  is  not  adopted  in 
form,  its  principles  have  been  adopted  and  acted  upon,  and^ 
have  the  force  of  law  there,  so  as  to  sustain  vague  bequests,  if 
the  object  be  charitable:  Witman  v.  Lex,  17  Serg.  &  B.  88  [18 
Am.  Dec.  644]. 

In  Maryland  it  is  considered  that  the  stat.  43  Eliz.  is  tacitly 
repealed,  inasmuch  as  it  is  not  included  in  a  list  of  English 
statutes  in  force,  reported  by  Chancellor  Kelty,  and  sanctioned 
by  the  legislature,  by  being  put  forth  under  their  authority: 
Daahidl  v.  AUameygeneral,  5  Har.  &  J.  892  [9  Am.  Dec.  672]. 

In  Virginia,  as  we  have  already  stated,  the  statute  was  in 
terms  repealed  after  the  revolution:  Baptist  Assoctaiion  v.  Hart*8 
Eafrs^  4  Wheat.  1.  The  tacit  or  express  repeal  of  this  act  im- 
plies that,  but  for  such  repeal,  it  would  be  in  force. 

But  a  statute,  in  many  respects  similar  to  the  43  Eliz.,  was 
early  passed,  according  to  the  simple  forms  of  our  colonial  leg- 
islation, providing  that  all  gifts  and  legacies  to  the  college, 
schools  of  learning,  or  other  public  use,  shall  be  truly  and  faith- 
fully disposed  of  according  to  the  true  and  declared  intent  of 
the  donors.  And  all  persons  betrusted,  etc.,  shall  be  liable  to 
give  account  of  their  disposal  and  management  thereof  to  the 
county  court,  etc.,  who  are  empowered  to  require  the  same, 
where  need  shall  be,  and  to  appoint  feoffees  of  trust  to  settle 
and  manage  the  same  according  to  the  will  of  the  donors:  Ano. 
Chart.  62.  This  ordinance  not  only  declares  that  the  gift  shall 
take  effect  according  to  the  intent,  but  where  there  is  a  defect 
in  the  form  of  the  gift,  so  that  the  legal  estate  can  not  vest,  the 
county  court  shall  have  power  to  make  good  such  defect  by  ap- 
pointing feoffees,  to  take  and  hold  the  legal  estate.  This  is  in 
addition  to  the  authority  of  calling  the  trustees  to  account,  and 
gives  in  terms  to  the  county  court,  what  it  has  been  contended 
the  court  of  chancery  acquired  by  implication  only  from  the  stat- 
ute of  43  Eliz.,  the  power  of  remedying  defective  conveyances 
and  assurances  where  the  general  object  is  a  charitable  one, 
within  the  intent  of  the  statute. 

An  argument  was  drawn  from  the  provincial  act  28  Geo.  II. 
(Anc.  Chart.  606),  being  an  action  for  the  better  securing  and 
rendering  more  effectual  grants  to  pious  and  charitable  uses. 
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and  it  was  asked,  where  was  the  necessity  of  passing  such  an 
act,  if  43  Eliz.  was  in  force.  We  think,  in  looking  at  that  act, 
and  the  corresponding  revised  act,  etat.  1785,  c.  61,  that  the 
gifts  were  made  by  well-disposed  persons,  and  were  deemed 
good,  bat  the  doubt  was,  how  sach  estates  were  to  Test  and  go 
in  succession  according  to  the  intent  of  the  donors;  and  by 
^orce  of  the  statute,  deacons  of  churches,  and  the  warden  and 
yestry  of  Protestant  Episcopal  churches,  were  made  qucusi  cor- 
porations, capable  of  taking  and  holding  all  the  gifts  therein 
described  in  succession,  so  as  the  better  to  perpetuate  and 
carry  into  effect  the  intent  of  the  well-disposed  donors.  The 
purpose,  therefore,  was  to  remove  doubts  respecting  the  legal 
estate;  and  to  declare  and  confirm  the  same  to  these  quasi  cor-^ 
porations.  It  rather  implies  that  such  gifts  were  good  in  prin- 
ciple and  in  substance,  but  might  be  defeated  by  the  ignorance 
or  unskiUfulness  of  grantors,  in  not  creating  proper  trustees, 
in  whom  the  legal  estate  might  vest,  in  order  to  support  and 
cany  into  effect  the  charitable  intent. 

But  we  think  the  case  of  BarUet  v.  King  [7  Am.  Dec.  99], 
which  has  been  cited  with  approbation  by  the  supreme  court  of 
the  United  States  upon  tbis  point  (Inglia  t.  The  Ihisteea  of 
the  SaUor^8  Snug  Harbor,  3  Pet.  99),  is  itself  a  very  strong  au- 
thority to  show  that  the  43  Eliz.,  c.  4,  has  been  substantially 
adopted  in  this  commonwealth.  It  is  true,  that  that  statute  is 
not  expressly  referred  to,  either  in  the  argument  or  the  decis- 
ion. But  it  is  quite  manifest,  that  it  was  tacitly  referred  to, 
and  its  principles  were  made  the  basis  of  the  decision.  The 
objection  was  there,  as  here,  that  the  object  of  the  bequest  was 
Tague  and  indefinite.  But  to  obviate  that  objection,  the  court 
say  that  the  object  of  the  bequest,  and  the  persons  for  whose 
benefit  it  was  intended,  are  not  more  indefinite  than  they  are 
in  a  great  number  of  cases  to  be  found  in  the  books,  in  which 
the  trusts  have  been  adjudged  to  be  good — ^a  bequest  in  trust 
for  the  advancement  of  the  Christian  religion  among  the  in- 
fidels in  North  America:  Attorney-general  v.  The  City  of  London, 
8  Bro.  C.  C.  171;  a  trust  for  the  benefit  of  poor  clergymen: 
Moggridge  v.  Thachwell,  Id.  517;  to  a  lying-in  hospital:  While 
V.  White,  1  Id.  12;  to  the  poor  inhabitants  of  St.  Leonard: 
Attomey^general  v.  Clarke^  AmK  422;  to  poor  dissenting  minis- 
ters living  in  any  county:  WaJler  v.  Childs,  Id.  524.  And  they 
further  say,  that  in  the  case  of  Christ's  College,  Cambridge,  1  W. 
Bl.  91,  it  is  adopted  as  a  principle  on  which  the  case  was  de- 
termined, thut  the  court  of  chancery  will  aid  a  defective  con- 
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Teyance  to  legal  charitable  uses.  By  a  reference  to  these  cases, 
it  will  appear  that  thej  were  decided  upon  the  principles  of  the 
statute  43  Eliz.,  and  by  adopting  them  as  the  basis  of  an  im- 
portant decision  here,  the  case  affords  a  clear  implication  that 
either  the  statute  itself,  or  the  substance  and  the  principles  of 
the  statute,  have  been  adopted,  and  now  have  the  force  of  law 
in  this  commonwealth. 

Taking  this  statute,  in  principle  and  substance,  to  be  in  force, 
we  think  this  trust  to  a  charitable  use,  though  to  a  great  degree 
vague  and  indefinite,  may  be  supported.  The  property  is  well 
given  to  the  legatees,  the  trust  is  plain  and  manifest.  Con- 
fidence is  reposed  in  their  piety,  judgment,  and  integrity,  to 
appropriate  this  property  immediately  to  promote  the  cause  of 
religion,  by  distributing  it  in  such  divisions,  and  to  such  socie- 
ties and  religious  charitable  purposes,  as  they  may  think  fit. 

In  all  the  cases  of  charitable  uses,  or  nearly  all,  the  persons 
ultimately  to  be  benefited  by  the  donation  are  uncertain.  The 
heathen  of  foreign  lands,  in  the  case  of  Bartlet  y.  King^  were 
the  ultimate  objects  of  the  donor's  bounty;  but  of  what  foreign 
country,  when,  how,  and  to  what  amount,  with  all  the  particular 
details,  were  left  uncertain  in  all  other  respects  than  this,  that 
the  testator  reposed  confidence  in  the  trustees,  a  confidence 
«amed  by  their  known  character  for  fidelity  and  judgment,  that 
they  would  appropriate  the  money  in  such  manner  as  to  accom- 
plish his  intentions.  This  was  held  sufficient  to  obviate  the  ob- 
jection of  vagueness  and  uncertainty. 

We  are  of  opinion  that  the  present  case  falls  within  the  same 
principle;  the  donees  are  particularly  designated,  the  trust  is 
clear,  the  general  objects  sufficiently  indicated  to  bind  the  cou' 
sciences  of  the  trustees,  and  to  render  them  liable  in  equity  to 
account  for  the  execution  of  this  trust,  by  a  suit  to  be  instituted 
in  the  name  of  the  attorney-general,  representing  the  public; 
and  that  these  objects  are  sufficiently  certain  and  definite,  to  be 
carried  into  effect,  according  to  the  established  principles  of 
law  and  equity,  governing  donations  to  charitable  uses. 

Tenant  defaulted. 


Chabxtablx  BxQcmrr,  VALmmr  of. — ^The  decisionB  on  this  point,  in  thit 
Mriea^  are  collected  in  the  note  to  Methodist  Church  v.  Remington,  antef  61. 
The  ftuthority  of  the  principal  case  on  this  subject  is  recognized  imd  fol- 
lowed in  WeUa  v.  Daane,  3  Gray,  203;  Jackson  v.  Phillips,  8  Allen,  553,  566, 
^79;  Sohier  v.  Wardens,  12  Mete.  260,  referring  to  Ooing  v.  Emery  as  '*  a 
very  strong  case;"  EarU  v.  Wood,  8  Gush.  418.  It  is  cited  also  in  WhUe  ▼. 
SouHi  Parisfi  in  Braintree,  13  Mete  514,  to  the  point  that  heirs  of  a  testator 
can  not  reclaim  an  estate  devoted  to  charity,  even  where  the  trastecs  do  not 
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rightly  administer  it.  In  Old  South  Soc.  v.  Crocker^  119  Mass.  23,  it  is  re- 
ferred to  on  the  point  that  where  a  dnty  is  to  be  performed  towards,  or  ben- 
efit to  be  conferred  npon  the  public  at  large,  or  some  part  thereof,  or  an  in- 
definite class  of  persons,  it  is  a  public  charity. 

Statxttb  of  43  Eliz.,  ik  what  States  in  Force.  —  See  the  note  to 
Meiliodist  Church  v.  Remington^  above  referred  to.  That  this  statute  is  in 
force  in  Massachusetts,  in  principle  and  substance,  is  held,  on  the  authority 
of  Going  v.  Emery y  in  Burbank  v.  WhUnei/,  24  Pick.  153;  Waahbumy,  SewaU, 
9  Mete.  282;  Earle  v.  Wood,  8  Cush.  445;  Drury  v,  InhabUants  qf  Natkk.  10 
Allen,  177. 


Commonwealth  v.  Wilkinson. 

(16  PioKBBiira,  175.] 
CoHmruANCB  of  a  Building  Erected  bt  Othxbs  withik  the  Lnois  of  m 

Highway  is  indictable  as  a  nuisance. 
Evidence  that  such  Building  is  not  in  the  Traveled  Path,  and  that  » 

high  bank  was  removed  to  make  room  for  it,  is  inadmissible. 
Turnpike  Road  is  a  Pubuo  Highway,  the  obstruction  of  which  is  indiet- 

able  as  a  nuisance. 

LmicmcENT  for  obstructing  a  turnpike  road.  Yerdiot  against 
the  defendant  Motion  for  a  new  trial  founded  on  an  exception 
to  the  rejection  of  certain  evidence  offered  by  the  defendant; 
and  also  a  motion  in  arrest  of  judgment  on  the  ground  that 
the  indictment  would  not  lie  because  a  turnpike  road  is  not  a 
public  highway.     The  facts  are  stated  in  the  opinion. 

Coffin  and  Cushman,  for  the  defendant. 

Austin,  aJUomey-general,  for  the  commonwealth. 

Bj  Court,  Shaw,  0.  J.  The  exception  taken  at  the  trial,  has 
not  been  much  pressed  in  the  argument,  and  we  are  olearlj  of 
opinion,  that  it  could  not  be  sustained.  The  indictment  was 
for  the  continuance  of  a  nuisance,  by  keeping  up  a  building,, 
erected  by  others,  within  the  limits  of  a  highway.  The  offer 
was,  to  prove  that  the  part  of  the  turnpike  covered  by  the 
building,  was  not  within  the  traveled  part  thereof,  but  that  a 
high  bank  had  been  removed,  for  the  purpose  of  placing  the 
buildings.  We  think  this  was  rightly  rejected,  because  it  af- 
forded neither  justification  nor  excuse.  Had  the  bank  removed 
been  itself  a  nuisance,  which  does  not  appear,  and  which  would 
be  putting  it  on  the  strongest  ground  for  the  defendant^ 
though  he  might  be  warranted  in  removing  it  as  a  nuisance,  he 
would  not  be  justified  in  putting  another  in  its  place. 

But  the  principal  question,  and  one  which  goes  to  the  foundi^ 
tion  of  this  proceeding,  is,  whether  a  turnpike  road  in  this  com* 
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monwealth  is  a  highway,  aod  whether  an  indictment  will  lie 
against  any  person,  for  an  obstruction  thereon,  as  a  public  nui- 
sance. We  think  that  a  turnpike  road  is  a  public  highway,  es-^ 
tabliebed  by  public  authority  for  public  use,  and  is  to  be  re- 
garded as  a  public  easement,  and  not  as  private  property.  Th» 
only  difference  between  this  and  a  common  highway  is,  that 
instead  of  being  made  at  the  public  expense  in  the  first  in* 
stance,  it  is  authorized  and  laid  out  by  public  authority,  and 
made  at  the  expense  of  individuals  in  the  first  instance;  and 
the  cost  of  construction  and  maintenance  is  reimbursed  by  a 
toll,  levied  by  public  authority  for  the  purpose.  Every  traveler 
has  the  same  right  to  use  it,  paying  the  toll  established  by  law,, 
as  he  would  have  to  use  any  other  public  highway. 
Motions  for  new  trial  and  in,  arrest  of  judgment  ovemled. 


HiOHWAT,  What  CoNSTrruTis. — See  Commi8»ioner$  v.  Taylor,   1  Am. 
Deo.  647. 

NuiSANOSS  IN  Public  Hiohwatb  and  Rivzbs. — See  ffari  ▼.  Mayor  etc  </ 
Albany,  24  Am.  Dea  105,  and  the  citations  in  the  note  thereto.  The  ereottoi^ 
of  a  building  on  a  public  equare  is  a  public  nuisance:  Bung  ▼.  ShonAerger, 
ante,  06,  and  note.  In  People  v.  Carpenter,  1  Mich.  293,  it  is  held  that  an  ob- 
struction in  a  highway  is  not  necessarily,  and  as  a  presumption  of  law,  » 
nuisance;  and  that  this  question  was  not  raised,  in  the  principal  case,  the  only 
question  being  as  to  the  admissibility  of  the  evidence  to  show  that  the  build* 
faig  was  not  in  the  traveled  path,  as  to  which  the  ruling  was  admitted  to  b» 
ooiTect. 

BnoDT  FOR  Obstbuctino  a  Highway  is  by  indictment,  and  not  by  a 
private  action:  Commiasumir9  v.  Taylor,  1  Am.  Dec.  647. 

LlABQJTT  OV   OnB  CONTINUINO  A  NuiSANCS   EbBCTED  BT  OtHEBS. — 8e» 

note  to  Phmer  v.  Harper,  14  Am.  Dec  336.    See,  also,  Piermm  v.  Glean,  2ft 
Id.  497t  vid  the  note  thereto.    These  cases  relate  especially  to  private  nui-^ 


That  a  Turnpikb  Boad  is  a  Pubuo  Highway,  and  the  obstruction  of  it 
a  public  nuisance,  is  held,  on  the  authority  of  the  principal  case,  in  Newfmry' 
port  etc.  Corp.  v.  Eaetem  R,  R,  Co.,  23  Pick.  827;  Murray  v.  County  Com- 
miuUmere,  12  Mete  458;  WUUs  v.  FarUy,  24  CaL  490.  The  case  is  referred 
to  incidentally  on  the  same  point  in  discussing  the  subject  of  eminent  domain,, 
in  LoweU  v.  City  </  Boston,  111  Mass.  454.  So  it  ie  held,  citing  the  Com*^ 
momoealth  v.  WUlnneon,  that,  on  the  same  principle,  a  railroad  is  in  many  re- 
spects a  highway  for  public  use,  in  Fuller  v.  Dame,  18  Pick.  482;  and  Inhab^ 
UmUs  ^  Woreetter  v.  Weetem  R,  R.  Corp.,  4  Meto.  566. 


Shaw  v.  Thompson. 

[16  PmsBSPio,  196.] 
VkiCB-oofVXBT  18  NOT  LiABLB  FOB  SuFPORT  fumishod  to  hsT,  either  upon  a» 
express  or  implied  promise,  and  no  action  lies  against  her  administratov 
therefor,  though  he  have  assets. 
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XkAT  HBB  Husband  was  LzviNa  Apart  fbok  Hx&  or  an  Almuhoui^ 
without  any  agreement  for  aeparation,  and  was  non  eompos  mentia  ai  the 
time,  does  not  render  the  wife  liable  for  aooh  snpportb 

Assumpsit  for  services  rendered  and  necessaries  furnished  to 
the  defendant's  intestate.  When  the  support  was  furnished 
the  intestate,  her  husband  was  a  pauper  in  the  almshouse,  and 
the  intestate  was  living  with  the  plaintiff,  who  was  her  daugh- 
ter. The  intestate  had  at  the  time  a  title  to  certain  realty,  but 
her  husband  had  previously  conveyed  his  interest  therein  to  a 
third  person.  The  husband  died  after  the  intestate's  death. 
It  was  agreed  that  there  should  be  a  nonsuit  or  default,  as  the 
-court  should  determine  upon  the  facts,  unless  the  court  should 
be  of  opinion  that  evidence  that  the  husband  was  non  oampoB 
mienHa  would  be  material,  and  if  so,  a  juxy  trial  was  to  be  di« 
cected. 

Sturtevanif  for  the  plaintiff,  dted,  among  other  cases,  Oregofy 
T.  Pava,  15  Mass.  81,  and  Abbot  v.  Bayley,  6  Pick.  89. 

Eddy^  for  the  defendant 

By  Oourt,  Shaw,  0.  J.  By  law,  a  husband  is  entitled  to  all 
the  personal  property  of  the  wife,  including  choses  in  action, 
to  all  her  earnings  and  acquisitions,  and  to  the  income  of  her 
real  estate;  it  also  throws  upon  him  the  obligation  to  support 
and  maintain  her.  Any  implied  promise,  therefore,  which  the 
law  raises  to  one  who  affords  such  support  and  maintenance,  is 
the  promise  of  the  husband,  not  of  the  wife. 

Nor  is  2k  feme-covert  liable  on  her  express  promise,  for  her  sup* 
port.  This  rule  necessarily  results  from  the  principle,  that  the 
liusband  and  wife  are  one  person  in  law,  and  her  ability  to  bind 
lierself  by  express  contracts  is  necessarily  suspended.  The 
•cases  in  which  a  wife  has  been  held  liable  as  a  feme-sole  on 
!her  own  promise,  made  when  living  apart  from  her  husband 
by  mutual  agreement,  and  having  a  separate  maintenance, 
liave  not  been  adopted  here;  but  were  it  otherwise,  the  princi- 
ple of  those  cases  would  not  affect  the  present  case,  there  be- 
ing no  separation  by  mutual  agreement,  and  no  separate  main- 
tenance provided  for  the  wife. 

The  cases  of  Chregory  v.  Paxd^  and  Abbot  v.  Bayley^  in  which 
married  women  were  permitted  to  maintain  actions  in  their  own 
names,  were  put  upon  the  ground  that  their  husband  were  for- 
eigners, not  within  the  jurisdiction  of  the  state,  who  had,  in 
effect,  abandoned  them,  and  renounced  their  marital  rights;  and 

1.    16  Ham.  81.  a.    6  Pleit.  ». 
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their  condition  was  considered  analogous  to  that  of  wives  whose 
husbands  had  abjured  the  realm. 

If  no  action  would  lie  against  the  intestate  in  her  life-time, 
Jione  will  lie  against  her  administrator.  The  circumstance, 
ihat  the  wife  had  a  reversionary  interest  in  real  estate,  which 
may  now,  by  the  aid  of  the  statute,  be  made  assets  for  the  pay- 
ment of  her  debts,  we  think,  can  not  affect  the  question  whether 
-she  did  contract  a  debt,  by  receiving  support  and  maintenance 
from  her  daughter. 

If  the  fact  were  proved,  that  the  husband  was  rum  compos, 
■anj  part  or  the  whole  of  the  time  in  question,  we  think  it  would 
make  no  difference,  because  it  would  not  remove  the  disability 
•of  the  wife,  or  confer  on  her  any  new  power  to  bind  herself  by 
•contract.  The  law  would  still  raise  an  implied  promise  against 
the  husband  for  necessaries:  Baxter  v.  Uarl  of  Fortemouih,  6 
Barn.  &  Cress.  170;  S.  C,  7  Dowl.  &  By.  614;  and  the  law 
would  deem  suitable  support  and  maintenance  of  the  wife^ 
necessaries  for  the  husband. 

Plaintiff  nonsuit. 


NX0188ABIES  FUENISHED  TO  Wm  LiVIKO  APABT  nOK  BKB  HUSBAIID^  M 

to  what  are,  and  the  hiuband*8  liability  therefor,  see  the  note  to  Cunnmgham 
T.  Irwiti,  10  Am.  Dec  462;  see,  alao,  Baker  v.  Barney,  6  Id.  326;  McCuUhen 
V.  McOahay^  6  Id.  373,  and  Hanover  v.  Turner,  7  Id.  203.     The  pzinoipal 

-oMe  is  cited  in  Smith  v.  Bird,  3  Allen,  37,  to  the  geneial  propoaition  that  a 

/eme<overi  can  not  bind  herself  by  oontraotb 
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[16  Piaxzanro,  237.] 

WaimN  CoiiTaiLCiB  should  bb  so  Constauxd  as  to  Orm  Emor  to 
them,  rather  than  the  contrary,  and  where  they  are  informal,  illiterate, 
and  nnskiUfolly  drawn,  the  intent  is  to  be  ascertained,  if  possible,  with* 
oat  regard  to  technical  rules^  by  construing  the  words  as  they  were 
understood  by  the  parties,  resort  being  had  to  every  part  of  the  instru- 
ment; and  tho  intent,  when  thus  ascertained,  is  the  governing  rule  in 
enforcing  the  contract. 

WoBiMi  "I  HAVE  Sold/*  should  bb  Construed,  "I  have  agreed  and  con- 
tracted to  sell,*'  in  an  agreement  respecting  realty,  in  order  to  give  effect 
to  it  as  an  executory  contract,  where  it  could  not  operate  as  an  executed 
ooiktnct^  and  where  it  is  apparent,  from  the  whole  instrument,  that  the 
parties  intended  to  make  a  contract  in  relation  to  the  sale  of  such  realty. 
JHTon  OR  Mkm ORAKBUM  ov  A  CONTRACT,  required  by  the  statute  of  frauds, 
need  not  give  all  its  details,  but  must  express  its  substance,  with  reason* 
able  certainty,  either  directly,  or  by  reference  to  some  other  instrument^ 
reoord,  or  other  matter,  by  which  such  certainty  is  attainable. 
J^M.  Dsa  Vol.  XXVI— 49 
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CxBTAiKTT  AS  TO  THE  CoiraiDERATioN  of  an  agreement  for  the  sale  of  land 
is  sufficient,  'where  it  is  stated  therein  that  the  premises  were  preyiouslj 
purchased  by  the  vendor  from  the  vendee,  and  the  oonsideration  is  ex- 
pressed to  be  **  the  same  sum  "  which  the  vendor  paid  for  the  same,  witb 
interest. 

Whess  no  Time  is  Limited  in  an  Executory  CoKTBAcr,  whereby  a 
party  stipulates  to  do  some  act»  it  is  to  be  done  in  a  reasonable  time,  and 
the  absence  of  a  stipulation  to  that  effect  doen  not  render  it  void. 

Pabol  Evidence  or  an  Agreement  which  uah  bken  Redvobd  to  Writ* 
INO,  is  inadmissible. 

Assumpsit  for  damages  for  the  non-performance  of  an  agree- 
ment to  convey  certain  reaUy  to  the  plaintiff.  Plea,  the  gen- 
eral issue.  The  agreement  was  dated  March  25,  1833,  and 
signed  by  both  parties,  and  was  as  follows:  "This  certifies  that 
I  have  sold  to  Nathaniel  Atwood  about  five  acres  of  land,  more 
or  less,  with  the  shop,  etc.,  on  it,  which  I  own  in  Middle- 
borough,  on  the  road  to  Wareham,  being  the  same  which  I 
bought  of  him  in  consideration  of  the  same  sum  which  I  paid 
him  for  the  same,  with  interest  from  the  time  I  purchased  the 
same,  till  I  paid  for  it  (supposed  about  six  months),  with  the  ex- 
pense of  the  deed,  also  the  taxes  for  one  year."  The  plaintiff 
offered  parol  evidence,  in  addition  to  the  writing,  to  show  what 
the  agreement  was  between  the  parties,  and  especially  to  show 
that  the  deed  was  to  be  executed  and  delivered,  and  the  con- 
sideration paid,  on  April  15, 1833.  The  evidence  was  rejected, 
and  the  judge  further  held,  that  the  writing  did  not  contaia 
any  agreement  to  convey,  and  directed  a  nonsuit.  The  plaintiff 
excepted  tor  these  rulings. 

Warren  and  Stevens,  for  the  plaintiff. 

Eddy,  for  the  defendant. 

By  Court,  Shaw,  G.  J.  The  paper  writing,  on  which  the- 
plaintiff  relies  to  support  this  action,  is  certainly  extremely 
loose  and  indeterminate;  but  considering  how  often  agreements 
are  necessarily  drawn  up  by  illiterate  persons,  incapable  of  ex- 
pressing their  intentions  with  clearness  and  certainty,  and  the- 
injurious  consequences  which  would  follow  if  effect  should  not 
be  given  to  such  agreements,  it  must  be  a  rule  of  constructioib 
governing  courts  of  justice,  not  wholly  to  reject  such  instru- 
ments as  uncertain,  if  it  is  possible,  with  the  helps  allowed  to  be- 
brought  tb  the  aid  of  such  constmotion,  to  ascertain  the  mean-^ 
ing  of  the  parties. 

The  first  consideration  is,  that  if  this  paper,  formally  signed^ 
by  the  parties,  is  not  an  executory  contract,  looking  to  the- 
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fature  and  not  to  the  past,  it  would  be  wholly  nugatory  and 
inoperative.  The  argument  is,  from  the  words  in  the  past  tense, 
**  I  have  sold/'  that  it  was  an  executed,  not  an  executory  con- 
tract. But  an  executed  contract  for  the  sale  of  real  estate  passes 
the  estate;  if  any  separate  deed  of  the  estate  had  been  given, 
this  certificate  would  have  been  useless;  if  none,  this  could  not 
operate  as  a  deed,  and  would  be  alike  useless;  if  it  did  not 
amount  to  an  engagement  to  give  a  deed,  it  was  nothing.  But 
the  maxim  is,  to  give  some  effect  to  the  acts  of  parties,  if  possi- 
ble, ui  res  magia  valeat  quam  pereal.  And  in  construing  all  in- 
struments, and  especially  those  which  are  informal,  illiterate, 
hastily  and  unskillfuUy  drawn,  the  intent  of  the  parties  if  possi- 
ble is  to  be  ascertained,  without  regard  to  technical  rules; 
words  are  to  be  construed  in  the  manner  in  which  the  parties 
understood  them;  resort  is  to  be  had  to  eyery  clause  and  word 
in  the  instrument,  for  the  purpose  of  ascertaining  that  under- 
standing and  intent,  and  the  intent  of  the  parties  when  thus  as- 
certained is  to  be  the  governing  rule  for  carrying  the  contract 
into  effect. 

Supposing  from  the  paper,  and  the.  signature  by  the  parties, 
that  they  intended  to  make  a  contract  in  relation  to  the  sale  ol 
the  estate  in  question,  that  it  could  not  operate  as  an  executed 
contract,  the  court  are  of  opinion,  that  *'  have  sold  "  must  be 
construed  to  mean,  have  agreed  and  contracted  to  sell.  In 
Jackson  v.  Clark,  8  Johns.  424,  it  was  held,  that  a  paper  certify- 
ing that  the  signer  had  bargained  and  sold  lands,  must  be  con- 
strued an  agreement  to  sell.  In  another  case,  Jackson  v.  Myers^ 
8  Johns.  883  [3  Am.  Dec.  604],  where  by  an  instrument  one  had 
granted,  bargained,  sold,  and  conveyed  lands,  it  was  held  that 
these  words  should  be  controlled  by  other  parts  of  the  instru- 
ment, indicating  that  the  parties  did  not  intend  it  as  a  present 
conveyance,  but  an  agreement  for  a  future  conveyance,  and  so 
executory.  These  cases  merely  follow  out  ^and  proceed  upon 
the  well-known  rule,  that  the  intent  of  the  parties  shall  be  as- 
certained from  the  whole  instrument,  and  when  ascertained 
shall  be  carried  into  effect,  if  it  can  be  done  consiBtently  with 
legal  rules  and  maxims. 

2.  The  other  point  is  attended  with  more  difficulty,  which  is, 
that  this  contract  is  not  conformable  to  the  statute  of  frauds,  in 
relation  to  contracts  for  the  sale  of  lands:  Stat.  1783,  c.  87, 
sec.  2.  It  provides,  that  no  action  shall  be  maintained  upon 
any  contract  or  sale  of  lands,  unless  the  agreement,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing  and  signed  by 
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the  party  to  be  charged  therewith,  or  some  other  person  by  him 
thereunto  lawfully  authorized. 

It  is  quite  impossible  to  go  through  the  cases  upon  this 
branch  of  the  statute  of  frauds;  it  is  sufficient  to  say,  in  general 
terms,  that  under  this  provision  the  contract  or  memorandum 
must  express  the  substance  of  the  contract,  with  reasonable 
certainty,  either  by  its  own  terms  or  by  reference  to  some  other 
deed,  record,  or  other  matter  from  which  it  can  be  ascertained 
with  like  reasonable  certainty.  The  statute  is  intended  as  a 
shield;  no  particular  forms  are  required,  and  it  looks  at  the 
substance  of  the  contract.  It  requires  a  note  or  memorandum 
of  the  contract,  not  a  detail  of  all  its  particulars.  The  court 
are  of  opinion,  that  the  memorandum,  loose  and  unskillful  as  it 
is,  answers  these  conditions.  It  refers  definitely  to  facts, 
familiarly  known  to  the  parties,  and  in  all  probability  well  un- 
derstood by  them;  the  estate  is  well  described  as  the  same  es- 
tate which  Atwood  had  before  sold  to  Cobb.  The  principal 
uncertainty  is  as  to  the  price  to  be  paid;  for,  haying  considered 
this  as  an  executory  contract,  as  an  agreement  for  a  sale,  to  be 
made  afterwards,  it  follows,  as  a  necessary  consequence,  that 
when  it  further  states  the  consideration,  the  payment  of  that 
eonsideration  is  to  be  further  understood,  and  it  has  the  same 
meaning  as  if  the  words  were,  in  consideration  of  the  same 
sum  to  be  thereupon  paid  to  me  therefor,  which  I  paid  him. 
This  fixes  the  sum,  together  with  some  slight  addition  of  inter- 
est to  be  computed  for  a  time  specified,  and  the  expense  of  a 
deed.  The  latter  is  a  trifle,  may  be  considered  as  very  nearly 
settled  by  usage,  and  at  all  events  can  not  be  deemed  to  be  of 
the  substance  of  the  contract.  As  the  amount  paid  for  an  ea- 
tate  is  usually  determined  by  the  consideration  expressed  in  the 
deed  of  conveyance,  or  by  some  receipt  or  memorandum,  it  is 
impossible  to  pronounce  this  contract  void  under  the  statute, 
because  it  does  not  express  with  sufficient  certainty  the  price  to 
be  paid  for  the  estate. 

As  to  the  uncertainty  of  the  time,  at  which  the  agreement  is 
to  be  executed,  the  case  is  clear,  that  where  on  an  executory 
contract,  a  party  stipulates  to  do  some  act,  and  no  time  is  lim« 
ited,  it  is  to  be  done  within  a  reasonable  time,  and,  therefore, 
the  want  of  any  stipulation  to  that  effect  does  not  render  the 
instrument  void. 

As  to  the  admission  of  the  parol  evidence  offered  and  rejected, 
a  portion  of  it,  it  is  obvious,  would  be  immaterial  and  inadmis* 
■ible,  namely,  that  which  goes  to  prore  the  agreement  between 
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the  parties.  I  am  also  inclined  to  think,  that  the  express 
agreement,  as  to  the  time  at  which  the  contract  was  to  be  com- 
pleted, on  the  fifteenth  of  April,  was  inadmissible,  but  I  am 
not  aware  that  the  court  expressed  any  opinion  upon  that  sub- 
ject. Perhaps,  taken  in  connection  with  the  season  of  the  year, 
the  nature  of  the  estate*  and  other  facts,  it  might  be  evidence 
beariug  upon  the  question  of  reasonable  time,  if  that  should  be 
contested.  The  general  rule  is,  that  parol  evidence  bearing 
upon  the  terms  of  the  contract  is  not  admissible,  because,  if 
they  vary  it,  it  is  a  weaker  species  of  evidence,  and  can  not  con- 
trol it,  and  if  they  are  to  the  same  effect,  they  add  no  strength 
to  it,  are  immaterial,  and  therefore  inadmissible;  and  because, 
when  parties  have  reduced  the  evidence  of  their  contract  to 
writing,  it  supersedes  all  the  verbal  negotiation  which  preceded 
it.  But  parol  evidence  of  the  situation  and  circumstances  of 
the  land  or  other  subject-matter  about  whioh  the  contract 
treats,  is  admissible  to  explain  and  give  effect  to  the  terms  of 
the  contract. 

The  exceptions,  therefore,  are  allowed,  the  nonsuit  is  taken 
off,  and  a  trial  ordered,  to  be  had  at  the  bar  of  this  court. 


Cebtaintt  in  Contract  Requistts  fob  Speoifio  PsRioaMANCE.— Ther§ 
Mems  to  have  been  in  the  early  history  of  equity  jnriBdiction,  a  dispositioil 
to  give  the  remedy  of  specific  performance  a  far  more  extensive  applicatioil 
in  some  respects  than  at  present.  Mr.  Justice  Story,  in  his  work  on  Equity 
Jurisprudence,  sea  764,  observes  that  m  former  times,  "aUe  judges  felt 
themselves  at  liberty  **  to  grant  this  form  of  relief  in  many  cases,  notwith- 
standing the  uncertainty  of  the  terms  of  the  contract.  *"  In  other  words," 
■ays  he,  "the  court  framed  a  contract  for  the  parties,  ex  cequo  et  bono,  where 
it  found  none:  Anon.,  5  Vin.  Abr.  523,  pi.  40;  Id.  522,  pL  88;  Anon,,  cited  6 
Ves.  470;  AUan  v.  Bower,  Id.  149.  Such  a  latitude  of  jurisdiction  seems  un- 
warrantable upon  any  sound  principle;  and,  accordingly,  it  has  been  expressly 
renounced  in  more  recent  times;"  referring  to  Boardman  v.  Mostyn,  6  Ves. 
467;  Clinan  v.  Cooke,  1  Sch.  &  Lef.  22;  Symondaon  v.  Tweed,  Prec  Ch.  374; 
FwTiiter  V.  Hale,  3  Ves.  712,  713;  Savagti  v.  Carroll,  1  Ball  &  B.  265,  551;  S. 
C,  2  LI.  451;  Toole  v.  MedicoU,  1  Id.  404;  PhiUipa  v.  Thompson,  1  Johns. 
Ch.  149,  150;  Parkhurat  v.  Van  Cortland,  Id.  283;  Beard  v.  Linthicum,  1 
Md.  Ch.  Dec.  348;  Lindsay  v.  Lynch,  2  Sch.  &  Lef.  6. 

It  is  now  well  settled  that  the  court  will  not  make  out  a  contract  for  the 
parties  ex  aquo  et  bono:  Blanchard  v.  McDougal,  6  Wis.  167.  Whether  the 
contract  be  such  as  is  provable  by  parol,  or  is  required  by  the  statute  of 
frauds  to  be  in  writing,  it  must  be  certain  and  unequivocal  in  all  its  es- 
sential terms,  either  within  itself,  or  by  reference  to  some  other  agreement 
or  matter,  or  it  can  not  be  specifically  enforced:  1  Story  Eq.  Jur.,  sees.  764^ 
767;  Fry  on  Spec.  Perf.,  sec.  229;  Pomeroy  on  Cont.,  sec.  159  et  seq.;  Oivem 
V.  Calder,  2  Am.  Dec.  686;  Bailey  v.  Ogden,  3  Id.  509;  Abeel  v.  RadcUff, 
7  Id.  377;  Sherboume  v.  Shato,  8  Id.  47;  Meadows  v.  Meadows,  15  Id.  645; 
Harnett  ▼.  Yielding,  2  Sch.  &  Lef.  549;  Colscm  v.  Thompson,  2  Wheat.  336; 
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^arr  v.  Duval,  14  Pet  77;  Prtntm  v.  Preston,  95  U.  S.  (5  Otto)  200;  Bawm 

▼.  YToeerx,  2  Pame  C.  G.  1;  Jordan  v.  i>ea^on,  23  Ark.  704;  Morrimm  t. 

MosMSfnol,  5  Gal.  64;    Minium  v.  ^ayto,  33  Id.  129;  J^rd  v.  FoZoidd, 

99  Id.  292;  Miller  v.  Ca«^  6  Oa.  341;  /^ifepo^ridb  v.  iSea^,  1  Oilm.  454; 

Allen  V.  Webb,  64  Hi.  342;  Bowman  v.  Cunningham,  78  Id.  48;  VToferj'  ^e«ri 

▼.  ^roum,  7  J.  J.  Marsh.  123;  Burke  v.  Hie  Creditore,  9  Ia.  An.  56;  6W- 

alon  V.  Sigmond,  27  Md.  334;  i?eew  v.  i?tfeM,  41  Id.  654;  MeMwrtrie  ▼. 

BtnneUe,  Harr.  Gh.  (Mich.)  124;  MiUard  v.  Bamsdell,  Id.  373;  MeClmioekr. 

Laing,  22  Mich.  212;  Robeson  v.  Hornbaher,  3  N.  J.  Eq.  (2  Green),  60;  i?od^ 

toe(;  V.  Lawrence,  6  Id.  (2  Halst.)  90;  Lokerson  v.  Stillwell,  13  Id.  (2  Beaa) 

857;  McKibbin  v.  ^rouTn,  14  Id.  (1  McGart.)  13;  BuckmasUr  v.  TVioihjmoii,  36 

K.Y.  558;  Stanton  v.  IfO^er,  58  Id.  192;  Parrish  v.  iTooiM,  1  PtaB.  SeL  Gaa. 

(Penn.)  78;  Hammer  v.  McEldoumey,  46  Pa.  St.  334;  P^  ▼.  Cordfr,  12 

Leigh,  69;  Patrick  v.  Norton,  3  W.Va.  23;  Btanehard  v.  MeDougai,  6  Wia. 

"  99;  KnoU  v.  Harvey,  19  Id.  99;  Tieman  v.  Oibney,  24  Id.  190.    Says  An- 

-  drewa,  J.,  in  Stanton  v.  Miller,  58  N.T.  192:  "It  is  an  elementary  principle 

n  governing  courts  of  equity  in  the  exercise  of  this  jorisdiotion,  that  a  contnot 

'vill  not  be  specifically  enforced,  unless  it  is  certain  in  its  tenns,  or  can  be 

miade  certain  by  reference  to  snch  extrinsic  facts  as  may,  within  the  ndes  of 

'  law,  be  referred  to,  to  ascertain  its  meaning:  FonbL  Eq.,  h.  1,  c.  3,  sea  7; 

•  Adams  Eq.  184;  Buxton  v.  Lister,  3  Atk.  386;  Lord  Walpole  v.  Lord  Oa^brd^ 

•  3  Ves.  420;  Hose  v.  Cunyghame,  11  Id.  655,  note."  The  certainty  required 
»i8  a  reasonable  certainty,  having  regard  to  the  subject-matter  of  the  contract: 
iPry  on  Spec.  Perf.,  sec.  229;  Pomeroy  on  Gont.,  sec.  159;  Foster  v.  Kimtnons^ 
64  Mo.  488.  The  contract  must  be  so  free  from  ambiguity  as  to  leave  no 
reasonable  doubt  as  to  what  the  parties  intended,  or  as  to  the  terms  which 
the  court  is  asked  to  enforce:  Agard  v.  Valeneia,  39  GaL  292;  Abeel  v.  Bad- 
el^,  7  Am.  Dec.  377.  If  there  is  doubt  as  to  whether  the  parties  understood 
the  contract  in  the  same  way,  it  can  not  be  enforced:  CoUs  v.  Bowne,  10  Pkige 
Ch.  526w  The  rule  is  thus  laid  down  by  Mr.  Justice  Washington  in  Colson 
▼.  Thompson,  2  Wheat  336:  "The  contract  which  is  sought  to  be  specifically 
executed,  ought  not  only  to  be  proved,  but  the  terms  of  it  should  be  so  pre- 
cise as  that  neither  party  could  reasonably  misunderstand  them.  If  the  con- 
tract be  vague  or  uncertain,  or  the  evidence  to  establish  it  be  insufficient,  a 
court  of  equity  will  not  exercise  its  extraordinary  jurisdiction  to  enforce  it» 
but  will  leave  the  party  to  his  legal  remedy.'* 

The  form  of  the  memorandum  of  a  contract,  Mrithin  the  statute  of  frauds, 
B  immaterial,  if  the  substance  of  the  contract  is  stated  with  such  reasonable 
certainty,  as  not  to  require  parol  proof:  Bailey  v.  Ogden,  3  Am.  Deo.  509^ 
The  memorandum  need  not  detail  the  particulars:  Ives  v.  Hazard,  4  R.  I. 
29,  citing  the  principal  case.  The  fact  that  the  terms  of  the  contract  are 
inartificially  expressed,  will  not  prevent  its  specific  enforcement,  if  the  in- 
tention can  be  clearly  ascertained  from  the  whole  contract:  Bull  v.  Bell,  4 
Wis.  54.  Nor,  if  the  contract  contain  apt  terms,  whereby  the  court  can 
clearly  ascertain  the  intention,  will  specific  performance  be  refused,  because 
•f  the  omission  of  some  ciroumstances  necessary  to  give  it  legal  validity: 
Tieman  v.  Poor,  19  Am.  Dec.  225.  Where  the  subject-matter  of  the  con- 
tract is  explained  by  reference  to  another  paper,  or  agreement,  containing 
full  particulars,  it  may  be  specifically  enforced:  Ridgway  v.  Wharton,  6  H. 
•f  L.  238;  Cosack  v.  Deseoudres,  10  Am.  Dec  681.  Where  the  agreement 
has  been  varied,  and  the  variations  and  the  original  agreement  do  not  fonn  a 
consistent  whole,  so  as  to  enable  the  court  clearly  to  ascertain  the  intention, 
relief  will  be  denied:  Paris  CJtocolate  Co,  v.  Crystal  Palace  Co.,  3  Sm.  ft  GiL 
119. 
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Part  performaaoe  does  not,  in  general,  obviate  the  neceenty  of  oertainty 
In  the  contract:  Taylor  v.  Ashley,  15  Tex.  50;  except  where  the  part  per- 
formance is  of  such  a  character  as  to  do  away  with  the  uncertainty,  as,  for 
InBtanoe,  where  a  contract  for  a  conveyance  leaves  it  donbtfal  as  to  the  pre- 
^Jise  location  of  the  land,  but  the  parties  themselves  have  located  it  by  giving 
and  receiving  possession.  In  ParWiursl  v.  Van  Cortland,  7  Am.  Dec.  427, 
it  appeared  that  the  memorandum,  required  by  the  statute  of  frauds,  was 
uncertain,  but  the  purchasers  had  entered  into  possession  under  a  license 
from  the  vendor,  and  relying  on  his  promise  that  no  advantage  would  be 
taken  of  them,  and  it  was  held  that  the  conduct  of  the  vendor  being  fraud- 
ulent as  to  the  other  parties,  parol  evidence  was  admissible,  in  connection 
with  the  memorandum,  to  establish  the  contract^  and  specific  performance 
was  decreed. 

Greater  Crrtaintt  Requdlbd  ior  Sfegifio  Peeforhaitcb  than  to 
Maihtajh  an  AonoK  at  Law. — In  the  principal  case,  it  will  be  observed, 
the  relief  sought  was  not  a  specific  performance,  but  damages  for  a  non-per- 
formance of  the  contract.  It  is  proper,  therefore,  to  note  the  fact  that  greater 
oertainty  is  said  to  be  required  in  cases  of  specific  performance  than  in  actions 
at  law  for  non-performance.  "  It  will  be  obvious,"  says  Fry  on  Spea  Perf., 
sec.  229,  *'  that  an  amount  of  certainty  must  be  required  in  the  specific  per- 
formance of  a  contract  in  equity  greater  than  that  demanded  in  an  action  for 
damages  at  law.  For,  to  sustain  the  latter  proceeding,  the  proposition  re- 
quired is  the  negative  one,  that  the  defendant  has  not  performed  the  contract^ 
a  conclusion  which  may  be  often  arrived  at  without  any  exact  consideration 
of  the  terms  of  the  contract;  whilst  in  equity  it  must  appear,  not  only  that 
the  contract  has  not  been  performed,  but  what  is  the  contract  which  is  to  be 
performed.*'  Perhaps  it  would  be  more  accurate  to  say  that  the  diflerenoe 
between  the  two  classes  of  cases  is  not  in  the  amount  or  degree  of  the  cer- 
tainty required*  but  in  the  extent  of  the  certainty.  Where  the  relief  sought 
is  specific  execution,  it  is  essential  that  the  contract  itself  should  be  specific 
In  other  words,  the  certainty  required  most  extend  to  all  the  particulars 
essential  to  the  enforcement  of  the  contract.  But  where  there  has  been  an 
entire  breach,  and  compensation  is  asked  in  damages,  it  may  be  sufficient  if 
there  be  certainty  only  as  to  the  general  scope  and  stipulations  of  the  con- 
tract. Jt  may  well  be  doubted,  however,  in  view  of  the  cases  presently  to 
be  mentioned,  whether  there  has  been  any  practical  recognition  of  any  such 
distinction  by  the  courts. 

Certaintt  as  to  the  Promise  to  Comyet,  xra — One  of  the  first  essen- 
tials in  the  specific  enforoement  of  a  contract  is,  that  there  should  be  a  cer- 
tain and  definite  promise  or  engagement  on  the  one  side  to  do  some  act  for  a 
oonsideration  moving  from  the  other  side.  Accordingly,  where  there  is  no 
distinct  agreement  to  sell  or  convey,  the  court  can  not  grant  any  relief:  t/or- 
dan  V.  Deaton,  23  Ark.  704;  MirUurn  v.  BayUs,  33  Cal.  129.  In  the  latter 
ease,  the  alleged  contract  began:  **  This  agreement  between,  etc,  witnesseth: 
That  for  and  in  consideration  of  the  sum  of,  etc,  payable  in  notes  of  three 
hundred  and  seventy-five  dollars  each,  said  notes  to  be  dnwn  payable  in 
three  or  four  months  after  date,  said  notes  all  to  be  executed  and  delivered 
on  Hugh  S.  May  making,  executing,  and  delivering  a  good  and  sufficient 
deed  of 'conveyance  for  all  the  water-front  property,"  particularly  describing 
it.  "  Said  above-mentioned  notes  are  to  commence  running  from  the  date  on 
which  they  are  given,"  etc.  The  court  held  that  this  writing  could  not  be 
«nforced  as  an  agreement  to  convey  the  property  described.  Sawyer,  J., 
who  delivered  the  opinion,  said:  '*It  is  quite  probsible  that  the  parties  in* 
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tended  to  make  sneh  an  agreement  [an  agreement  for  a  conveyance],  but  it  i*^ 
▼ery  clear  that  they  have  not  expressed  it  in  this  instrument.  They  start 
out  with  a  proper  introductory  cUiuse,  stating  the  consideration,  and  describ- 
ing it  at  great  length,  but  neglect  to  state  any  promise  or  covenant  to  d» 
anything  for  the  consideration  stated,  or  who  is  to  do  it,  or  who  is  to  execute 
the  notes.  There  is  certainly  no  agreement  expressed,  on  the  part  of  the  de- 
fendant, to  convey  the  property  to  plaintiff,  or  on  the  part  of  the  plaintiff  to 
execute  the  notes  mentioned  to  defendant,  nor  is  any  agreement  of  the  kind 
necessarily  implied  from  the  language  used.  We  can  only  conjecture  that 
such  might  have  been  intended. "  Perhaps,  if  the  same  liberality  of  construc- 
tion had  been  extended  to  this  informal  instrument  as  to  that  in  the  principal 
case,  it  might  have  been  enforced.  The  parties  certainly  intended  to  make 
some  kind  of  an  agreement,  and  if  it  was  not  an  agreement  to  convey,  what 
was  it? 

Cebtaintt  as  to  thb  Pabtt  to  whom  the  Cokyetakcs  is  to  bb  Madb  i» 
also  essential:  Stanton  t.  Miller^  68  N.  Y.  192.  Therefore  a  general  promise^ 
to  establish  a  right  of  way  over  the  promisor's  land,  without  any  specific 
promise  to  any  particular  person,  can  not  be  enforced:  ffaU  v.  MeLeod,  2* 
Meto.  (Ky.)  08. 

CxRTAiNTT  AS  TO  THB  TiMB  AND  MoDB  OF  Pbbiobicangb. ^Wherein a  con- 
tract for  a  conveyance  it  is  left  uncertain  whether  such  conveyance  is  to  be  ex* 
ecuted  immediately,  or  upon  the  performance  of  certain  conditions  expressed 
therein,  it  can  not  be  specifically  enforced:  Agard  v.  Valencia,  39  CSaL  292. 
So,  where  there  was  an  uncertainty  as  to  the  time  and  mode  of  performance 
of  a  contract  for  the  construction  of  a  branch  railway:  SotUh  Wales  Railway 
Co.  V.  Wytlies,  5  De  G.  M.  &  G.  880.  So,  where,  in  a  contract  for  a  conveyance, 
it  was  stipulated  that  in  case  any  coal  or  iron-stone  was  found  under  the  land, 
the  purchaser  should  pay  a  certain  royalty  per  ton  thereon,  and  it  did  not  ap- 
pear how  this  stipulation  was  to  be  worked  out,  the  contract  was  held  too 
uncertain  to  be  specifically  enforced:  WiUiamaon  v.  WooUoti,  3  Drew.  210. 
So  where  an  agreement  for  a  conveyance  set  out,  was  indefinite  as  to  the  mode 
of  conveyance,  and  was  not  supported  by  the  proof  as  alleged,  specific  perform- 
ance was  refused:  MUler  v.  CoUen,  5  Ga.  341.  So,  where  the  agreement  was 
for  the  sale  of  certain  premises  which  formerly  belonged  to  one  Long,  and  one 
of  the  stipulations  was  that  the  purchaser  should  "take  Long  for  the  title,** 
the  court  denied  relief  by  specific  performance,  because  it  was  impossible  to 
ascertain  what  this  stipulation  was  or  how  it  was  to  be  enforced:  Bracken  ▼• 
Hambrick,  25  Tex.  408. 

Li  the  case  of  Marsh  v.  Milligan,  3  Jur.  N.  S.  979,  on  the  other  hand,  a 
contract  which  was  somewhat  uncertain  as  to  how  it  was  to  be  carried  out, 
was  nevertheless  held  on  demurrer  to  be  sufficient  to  support  a  bill  for  spe- 
cific performance.  It  appeared  by  the  bill  that  a  controversy  had  arisen  be- 
tween the  parties  concerning  a  patent  for  an  improvement  in  tiie  manufacture 
of  pianos;  that  the  plaintiff  had  employed  his  two  sons  as  his  agents  in  the 
•ale  of  pianos,  and  that  the  defendant  Marsh  had  obtained  an  interdict  against 
them  as  such.  At  this  stage  of  the  proceedings  an  agreement  was  entered 
into  that  the  patent  was  "  to  bo  held  for  the  mutual  interest  "of  plaintiff  and 
defendant,  eta;  that  the  defendant  should  *'  raze  all  proceedings"  agajnst  the 
plaintiff  and  his  sons  in  Peru,  and  "  that  all  claims  between  the  defendant 
and  the  plaintiff  and  his  two  said  sons  are  settled  up  to  this  date. "  The  chief 
objection  as  to  uncertainty  was  to  the  first  and  lastxilauses.  As  to  the  first, 
V.  C.  Wood  said  that  although  the  terms  used  were  not  "the  dearest  or  most 
prtciae"  that  could  have  been  employed,  there  was  not  much  difficulty  in  saying 
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thftt  the  intent  was  tliat  the  parties  were  to  be  equally  interested  in  the  patent, 
whether  to  be  held  in  the  name  of  Marsh  or  a  trustee,  and  the  plaintiff  having 
consented  to  an  assignment  to  a  trostee,  that  wonld  be  a  reasonable  way.  As 
to  the  seoond  daose,  he  said  in  answer  to  the  objection  that  the  sons  were 
■tnmgers  to  the  agreement,  that  as  it  appeared  that  they  were  concerned 
only  as  agents,  it  would  be  assumed  on  demurrer  that  the  plaintiff  could  com> 
pel  them  to  release,  thongh  it  might  turn  out  otherwise  at  the  hearing. 

CratTAZHTT  AS  TO  Dbsobiption  ot  SnBJXCT-MATTEB. — ^Where  a  contract 
eontains  no  certain  description  of  the  property  which  is  the  subject  of  it,  so 
that  it  can  be  identified,  and  furnishes  no  means  of  attaining  such  certainty 
by  reference  to  any  other  matter,  the  contract  can  not  be  specifically  enforced: 
EcMly  ▼.  Blackford,  25  Am.  Dec.  114;  Preston  v.  Preston,  95  U.  S.  (5  Otto)^ 
200;  MeMvrtrie  y.  Bennette,  Harr.  Ch.  (Mich.)  124,  126;  Welsh  v.  Bayaud^ 
21  N.  J.  Eq.  (6  G.  E.  Oreen),  186;  Taylor  y.  Ashley,  15  Tex.  60;  OraJuim 
T.  Hendren,  6  Munf.  185.  Thus,  specific  performance  of  a  contract  to  con- 
▼ey  was  refused  in  Parrish  v.  Koons,  1  Pars.  SeL  Gas.  (Pla.)  78,  because  the 
eontraot  was  uncertain,  both  as  to  the  quantity  of  land  and  as  to  the  kind 
of  estate  which  was  to  be  conveyed.  So  where  the  property  was  described 
M  "some  lots  in  the  city  of  Oakland,"  it  appearing  that  the  vendor  had  a 
large  number  of  lots  there:  Ferris  v.  Irving,  28  GaL  645.  So  where  the  de- 
■oription  was,  "the  houses  in  Smithfield,"  though  the  bill  alleged  that  the 
Tender  had  only  two  houses  there:  ffamilton  v.  MeEldowney,  46  Pft.  St.  334. 
So  where  the  property  was  described  as  "a  tract  of  land  lying  on  the  north 
side  of  Wateiy  Branch,  in  the  county  of  Johnston  and  state  of  North  Oaro> 
lina,  containing  one  hundred  and  fifty  acres:**  Capps  v.  Holt,  5  Jones  Eq. 
(K.  G.)  153.  So  where  the  contract  relied  on  was  a  resolution  of  the  direct- 
ors of  a  corporation,  "that  two  acres  be  sold,"  the  court  rejected  parol  evi- 
dence to  explain  it,  and  refused  to  enforce  it:  Carr  v.  Passaic  etc,  Oo,,  22 
N.  J.  Eq.  (7  G.  K  Green)  85.  And  where  the  contract  was  for  the  sale  of 
five  hundred  cattle  out  of  a  larger  herd,  to  be  selected  by  the  purchaser,  spe- 
cific execution  was  denied:  McLaughlin  v.  PiatU,  27  Gal.  451.  So  in  the 
ease  of  a  contract  to  convey  a  certain  quantity  out  of  any  land  that  the  ob- 
ligor might  own:  Shelion  v.  Church,  10  Mo.  774.  So  where  a  grantor  bound 
himself  by  a  covenant  in  his  deed,  in  case  any  of  the  land  was  taken  by  a 
■aperior  daim,  to  furnish  the  grantee  ."with  land  of  equal  quality,  and  in  as 
oonvenient  a  part  of  the  county,"  it  was  held  too  uncertain  for  specific  en* 
loroement:  BeocTs  Heirs  v.  Hornback,  4  J.  J.  Marsh.  375.  But  where  the 
oontract  was  for  "fifty-nine  and  thirty-seven  one-hundredths  acres  of  land, 
being  so  much  of  the  west  half  of  the  north-east  quarter  of  section  12  in 
township  Na  81,"  etc.,  a  conveyance  describing  the  property  in  the  same 
way  was  decreed,  leaving  it  to  future  litigation  between  the  grantee  and 
other  owners  of  land  in  the  same  tract,  to  determine  the  precise  limits  of 
the  part  so  conveyed:  Ring  v.  AsHtworUi,  3  Iowa,  452.  Other  cases  of  de- 
scriptions of  land  in  contracts  to  convey,  which  have  been  held  too  uncertain 
to  warrant  a  decree  of  specific  performance,  are  the  following:  "The  one 
hundred  and  twenty  acres  of  land  in  Shannon  county,  Missouri:"  Miller  v. 
CampbeU,  52  Ind.  125.  "A  piece  of  land,"  referring  to  no  other  writing  for 
n  fuller  description:  Whelan  v.  Sullivan,  102  Mass.  204,  approving  the  prin- 
eipal  case.  "From  twenty-six  thousand  to  twenty-eight  thousand  feet  of 
land,  situated  on  Walden  street  and  Vassal  lane,  in  Gambridge,  when  the 
bounds  are  fixed  and  the  street  laid  out:"  Lynes  v.  Hayden,  119  Id.  482. 
So  where  land  was  described  by  section,  but  not  by  township  and  range: 
Johnson  v.  Craig,  21  Ark.  533.    So  where  the  memorandum  of  contract  relied 
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on  was,  "Mr.  Middleton  agraee  to  pay  six  hundred  and  twenty-fire  ponndfl 
for  the  cottage  and  stable,  Mr.  Cox  paying  the  expenses  of  the  lease  held  by 
Mr.  Smith:"  Cox  v.  MiddUUm^  2  Drew.  209.  So  where  the  property  was  do* 
«oribed  as  a  lot  for  a  paint  shop,  on  the  west  side  of  a  designated  pablio 
road,  the  location  to  be  settled  and  agreed  upon  at  a  future  day:  Ca/mden  tic 
H,  B.  Co.  V.  StewaH,  18  N.  J.  Eq.  (3  C.  R  Green)  489. 

Uncertainty  in  the  description  of  a  part  of  the  property,  or  of  something  con- 
Aected  therewith,  may  prevent  a  specific  enforcement;  as.  where  the  oonttaol 
embraced  several  tracts,  one  of  which  was  insufficiently  described,  the  consid- 
oration  being  entire:  King  v.  i^ucibiMin,  20  N.  J.  Eq.  (5  G.  E.  Green),  316u 
<So,  where  there  was  an  uncertainty  as  to  the  nature  and  extent  of  a  water 
privilege  connected  with  a  cotton  mill,  which  was  the  subject  of  the  contract: 
Bowen  v.  Waters,  2  Paine  G.  G.  1.  So,  in  a  case  where  there  was  uncertain^ 
as  to  the  location  of  a  foot-path  which  the  purchaser  was  to  lay  out  around 
the  premises:  Taylor  v.  CHlberUon,  2  Drew.  391. 

When  the  looseness  and  inaccuracy  of  the  language  used  shows  that  the 
fMirties  and  witnesses  to  the  contract  were  uneducated,  the  contrad 
4nay  be  rendered  certain  by  construing  an  inartificial  description  by  the  sab- 
aequent  declarations  of  the  parties,  as  where  the  contract  was  to  give  up  to 
the  plaintiff  * '  the  stuff  or  truck  which  her  father  gave  her,  **  and  the  descrip* 
tion  was  construed  to  apply  to  certain  slaves:  Andrews  v.  Andrews,  28  Ala. 
432.  And  generally,  slight  inaccuracies  in  a  description  which  ia  subitan- 
tially  correct,  are  no  ground  for  refusing  specific  performance:  King  v.  Bar* 
deau,  10  Am.  Dea  312. 

Whxbb  thb  Description  mat  bs  Mads  Gebtaik  by  reference  to  some 
record,  contract,  or  fact  of  which  proof  is  admissible,  or  of  which  the  court 
will  take  notice,  it  is  sufficient.  Thus,  a  description  may  be  made  certain  by 
reference  to  the  government  system  of  sarveys;  as  where  the  property  was 
described  as  "The  east  i  of  N.  W.  i,  sec.  27,  T.  38,  14  K  of  3d  P.  M.," 
omitting  to  state  the  range  and  the  position  of  the  land  as  to  the  base  line, 
the  court  held  the  description  sufficient,  because  by  reference  to  the  gov- 
emment  surveys  it  was  ascertained  that  there  was  no  township  27  south  of 
the  base  line  and  11  cast  of  the  3d  P.  M.,  and  therefore  the  premises  must  be 
north  and  14  east:  Wlute  v.  Herrmann^  51  111.  243.  So,  where  the  contract 
was  to  convey  a  right  of  way,  and  the  length  of  the  way  was  not  given,  but 
could  be  ascertained  by  connecting  other  parts  of  the  description  with  the 
public  surveys:  PuUman  v.  Halley,  24  Iowa,  425.  The  same  principle  ap- 
plies where  a  contract  refers  to  a  plan  by  which  the  land  may  be  identified: 
Hodges  Y.  Hortt/all,  1  Russ.  &  M.  116.  So,  where  the  contract  referred  to 
"a  declaration  of  sale  from  the  mayor  and  common  council  of  Newark," 
by  which  the  description  was  rendered  certain:  Lewit^  Adm^r  v.  Reiehey,  27 
N.  J.  Eq.  (12  G.  E.  Green),  240.  So,  where  the  description  was  "  the  house 
in  Newport,"  and  the  money  was  to  be  paid  as  soon  as  deeds  could  "  be  had 
from  Mr.  Deere, "a  former  owner  of  the  property:  Owen  v.  Thomas,  3  My. 
A  R.  353.  So,  a  description  may  be  rendered  certain  by  reference  to  natural 
monuments.  Thus,  whero  the  contract  omitted  to  state  the  town,  country 
or  state  in  which  the  land  lay,  but  described  it  by  metes  and  bounds,  re* 
f erring,  among  other  monuments,  to  a  certain  stream  called  **  Brasscastls 
brook,**  the  description  was  held  sufficiently  certain  to  warrant  a  decree  for 
specific  performance,  because,  as  the  chancellor  said,  that  stream  was  "  weU 
known  in  that  part  of  the  country  **  whero  the  parties  resided:  Bobeson  t. 
Bornbaker,  3  N.  J.  Eq.  (2  Green),  60. 

So,  whero  it  can  be  shown  by  parol  that  the  description  in  the  oontraot 
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•only  apply  to  a  partionlar  tract,  it  is  sufficient;  as  where  the  description  was 
"a  house  and  lot  **  on  a  partiouhir  street,  and  it  appeared  by  parol  that  the 
.grantor  owned  only  one  house  and  lot  on  that  street :  Hurley  v.  Brown,  08  Mass. 
M5;  Scaulan  ▼.  Oeddes,  112  Id.  115,  both  referring  with  approval  to  the  princi- 
pal case.  The  same  principle  was  applied  to  aid  defective  descriptions  by 
identifying  the  land  by  parol  in  Colerkh  v.  Hooper,  3  Ind.  316,  and  Waring  t. 
Ayres,  40  N.  Y.  357.  So,  where  the  description  was  ''all  the  lands"  owned  by 
the  grantor,  or  held  by  him  under  contracts  of  sale  within  certain  boundaries, 
it  was  held  that  if  there  had  been  no  other  objection  to  the  contract,  it  could 
have  been  specificaUy  enforced,  because,  as  the  chancellor  said,  it  could  be 
"shown  with  certainty  what  lands  he  owned  or  held  contracts  for  in  those 
boundaries:"  King  v.  Ruckman,  20  N.  J.  Eq.  (5  G.  K  Green),  316.  But  where 
the  contract  was  for  the  conveyance  of  ''a  certain  tract  of  land  containing 
nine  acres  and  sixty-six  poles  near  the  junction  of  Broad  street,  Nashville, 
and  the  Hillsborough  turnpike,  Davidson  county,  Tennessee,"  it  was  held, 
contrary  to  the  doctrine  of  several  of  the  cases  just  mentioned,  that  the  land 
could  not  be  indentified  by  parol,  but  that  it  would  have  been  otherwise  if 
the  grantor  had  described  the  tract  as  "  my  "  tract:  Dobeon  v.  LUUm,  5  Coldw. 
616.  In  Orier  v.  Hhyne,  69  N.  0.  346,  the  description  was,  '*  a  certain  piece  of 
land  in  the  county  aforesaid  adjoining  the  lands  of"  A.  and  B.,  "  and  others, 
being  a  part  of  the  Alexandria  tract,  supposed  to  contain  thirty  or  thirty-five 
acres,"  and  the  description  was  held  too  uncertain  to  warrant  a  decree  for 
epecifio  performance.  So,  where  the  description  was,  '*  a  lot  of  land  joining 
a  small  tract  now  occupied  by  Michael  Micue:"  Jordan  v.  Fay,  40  Me.  130. 
It  would  certainly  seem  in  both  these  cases  that  the  land  might  have  been 
located  by  parol  evidence.  In  Preston  v.  Preaton,  95  U.  S.  (5  Otto)  200,  the 
tract  to  be  conveyed  was  described  as  "adjoining  the  salt-works  estate,  con- 
taining about  three  hundred  and  fifty  acres,  and  known  as  the  CampbellsviUe 
tract,  and  also  a  sufficient  quantity  of  other  lands,  adjoining  the  said  tract, 
to  make  up  the  quantity  of  five  hundred  acres  of  land."  This  was  held  too 
uncertain  to  warrant  a  decree  of  a  specific  execution  of  the  contract.  It  ap- 
peared, however,  that  there  was  an  attempt  to  locate  the  land  by  parol,  but 
that  none  of  the  witnesses  examined  knew  the  boundaries  of  the  "  Oampbells- 
ville  tract" 

Where  it  was  evidently  the  intention  of  the  parties  that  parol  evidence 
should  be  resorted  to  to  identify  the  land,  it  was  held,  in  Fowler  v.  Bediean, 
52  HI.  405,  that  parol  proof  as  to  the  location  might  be  given  in  a  suit  for 
specific  performance.  But  in  Hyde  v.  Cooper,  13  Rich.  Eq.  S.  0.  260,  it  was 
held  that  an  indefinite  description  could  not  be  made  certain  by  a  reference 
to  the  previous  verbal  agreement  between  the  parties.  So,  where  the  de- 
scription was  "a  house  and  lot  sold  him," the  purchaser,  it  was  held  too 
uncertain  to  satisfy  the  statute  of  frauds,  and  that  it  could  not  be  aided  by 
parol  evidence  as  to  what  house  and  lot  were  sold  to  the  purchaser:  AfcOuire 
V.  Stevens,  42  Miss.  724.  So,  where  the  description  in  the  memorandum  was 
the  'Mot  he  [the  purchaser]  bought  of  me  in  the  town  of  Versailles:"  Ellis  v. 
Deadman's  Heirs,  4  Bibb,  466. 

Possession  taken  under  the  contract  was  held  sufficient  to  identify  the 
property  to  be  conveyed,  where  the  description  was  uncertain,  in  Purinton  v. 
Uorthem  etc.  R,  R,  Co.,  46  111.  297.  But  it  seems  to  have  been  determined  in 
Taylor  v.  Ashley,  15  Tex.  50,  that  an  uncertainty  in  the  description  would  not 
be  aided  by  part  performance. 

Where  the  contract  is  to  convey  so  much  land  as  "may  be  required,"  or  as 
the  vendee  "is  able  to  pay  for,"  there  is  some  disagreement  in  the  cases,  as 
to  whether  or  not  the  uncertainty  can  be  removed  by  proof  of  what  is  "xe- 
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quired/*  or  what  the  sendee  can  pay  for.  In  Rumble  v.  HeygaJte^  18  W.  R. 
749,  it  was  held  that  an  agreement  to  convey  so  mnch  of  a  particular  tract  a» 
was  necessary  for  a  specified  purpose,  conferred  a  right  of  a  nature  known  ta 
the  law,  and  was  not  obnoidons  to  the  objection  of  uncertainty.  So,  where 
the  contract  was  to  purchase  land  for  the  location  of  a  railway  across  the 
plaintiff's  premises,  "subject  to  the  making  of  such  roads,  ways,  and  slips  for 
cattle  as  might  be  necessary,"  it  was  held  in  a  suit  for  specific  pcrformanco- 
after  the  construction  of  the  railway,  that  though  the  contract  was  difficult 
to  execute,  yet  the  relief  would  be  granted,  and  thai  the  word  "necessary"' 
should  be  construed  to  mean  "necessary  and  proper  for  convenient  com- 
munication between  the  several  portions  of  the  plaintiff's  land,**  and  a  ref- 
erenoe  to  a  master  was  directed  to  ascertain  what  roads,  etc.,  were  necessary: 
Scuulerion  v.  Coekermouth  etc.  RaUway  Co.,  11  Beav.  497.  In  Prater  v. 
MiUer,  3  Hawks,  628,  the  contract  was  to  convey  to  the  plaintiff  for  so  much, 
per  acre  "so  much  of"  a  certain  tract  of  land  "as  he  might  afterwards  find 
he  had  the  ability  to  pay  for,"  and  it  was  held  that  the  objection  of  uncer- 
tainty in  the  description  could  not  prevail,  though  specific  performance 
was  denied  on  another  ground.  Said  the  court:  "The  objection  to  the  un- 
oertainty  of  the  agreement  can  not  prevail;  for,  though  it  did  not  stipulate 
for  any  precise  number  of  acres,  yet,  being  an  executcny  agreement,  the 
completion  of  which  was  referred  to  a  future  act,  whenever  that  was  ascer- 
tained, viz.,  the  ability  of  the  party  to  pay,  the  contract  became  certain.  A 
lease  of  land,  without  mentioning  any  term,  is  void  for  uncertainty;  but  a 
lease  for  so  many  years  as  J.  S.  should  name,  would  be  good:  2  Vem.  684; 
Hob.  174.  Whatever  number  of  acres  the  plaintiff  should  be  able  to  pay 
for,  and  did  pay  for  or  tender  the  payment,  the  defendant  was  bound  to 
make  title  for;  and  the  court,  in  a  case  unattended  by  other  circumstanoea, 
would  decree  a  specific  execution  for." 

The  cases  referred  to  elsewhere  in  this  note  respecting  contracts  to  con- 
vey a  specified  quantity  of  land  to  be  selected  out  of  a  lary^r  tract,  would 
seem  to  be  opposed  to  this  liberality  of  construction.  In  both  classes  of 
oases  the  identity  of  the  property  is  to  be  determined  by  a  future  act  of  the 
vendee.  There  are  also  direct  decisions  against  the  position  that  a  contract 
to  convey  so  much  land  as  may  be  "necessary,"  or  " required,"  for  a  specific 
purpose,  is  sufficiently  certain  to  be  specifically  enforced:  SUUe  v.  Baum,  6 
Ohio,  383;  Stuart  y,  NorUiwestem  Railway  Co,^  1  De  Q.  M.  &  Q.  721;  S.  C, 
15  Beav.  513;  Pearce  v.  Watts,  20  L.  B.  Eq.  492;  a  0.,  44  L.  J.  Gh.  492; 
23  W.  R.  771. 

CBRTAnvTT  AS  TO  CoNSiDiERATiON. — ^Uncertainty  as  to  the  amount  to  be 
paid  as  a  consideration  for  an  agreement,  will  also  be  fatal  to  an  application 
for  specific  performance:  Peltier  v.  Collins,  20  Am.  Dec  711»  and  note; 
Bromley  v.  J^eries,  2  Vem.  415;  Rlagden  v.  Bradbear,  12  Ves.  466;  Burk€ 
V.  His  Creditors,  9  La.  An.  56;  WHjht  v.  Wright,  31  Mich.  380;  Soles  v. 
Hickman,  20  Pa.  St.  180.  So  where  the  price  has  been  left  to  be  fixed  by 
arbitrators,  or  by  future  agreement,  and  has  not  been  so  fixed:  Blundell  v. 
Brettargh,  17  Ves.  232;  Vickers  v.  Vickers,  L.  R.,  4  Eq.  629;  Oraham  v. 
Call,  5  Munf.  396;  Baker  v.  Glass,  6  Id.  212;  Hopkins  v.  Oilman,  22  Wis. 
476.  But  not  where  the  fixing  of  the  price  by  arbitration  is  not  of  tht 
essence  of  the  contract,  and  the  court  can  ascertain  the  price:  Durham  v. 
Bracfford,  L.  R.,  5  Ch.  Ap.  519.  Nor  where  the  agreement  is  to  sell  "  at  a 
fair  valuation,"  for  then  the  court  can  determine  the  prioe:  Afilnes  v.  Gery, 
14  Ves.  400.  Kor  where  only  the  price  of  a  small  portion  of  the  proper^ 
such  as  certain  furniture  which  is  to  remain  on  the  premises,  is  left  to  arbi 
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tntion:  Richardaon  ▼.  SmUht  L.  R.,  5  Oh.  Ap.  648.  Unoertainty  as  to  the 
time  of  credit,  the  eeourity  to  be  given,  the  rate  of  interest,  the  amonnte  of 
the  several  payments^  the  mode  of  payment,  etc,  will  also  defeat  a  decree 
for  speoifio  performanoe:  Cooper  ▼.  Hood,  26  Beav.  293;  8.  C,  4  Jnr.  N.  & 
1266;  28  L.  J.  Ch.  212;  Goodwin  v.  Lyon,  4  Porter,  297;  Mmuell  ▼.  Lore^ 
21  Mich.  491;  Boekwell  v.  Lawrence,  6  N.  J.  Eq.  (2  Halst.)  190;  PotU  ▼. 

WhUehead,  20  Id.  (5  0.  E.  Green)  65;  Foot  v.    Webb,  59  Barb.  38;  MM  ▼. 

Von  Der  Wtdbeke,  2  Lans.  267;  SchmeUng  ▼.  KrietO,  45  Wis.  325.  Or 
"where  the  stipnlationB  as  to  credit  are  left  to  future  arrangement:  McKibbm 
▼.  Brown,  14  N.  J.  Eq.  (1  MoOart.)  13.  So  where  there  is  an  uncertainty  as 
to  whether  the  consideration  has  been  fuUy  paid  or  not:  Odell  v.  Morm,  5 
Or.  96. 

OKBTAIMTr  A8  TO  THB  TkBMS  09  A  LlAn  ZN  AN  AOBBOfBHT  ThSBBIOB. — 

In  the  case  of  an  agreement  for  a  lease,  any  uncertainty  in  its  essential  terma 
will  defeat  a  speoifio  performance:  In  BUjrt  ▼.  SvUon,  3  Meriv.  237»  it  was  de- 
«ided  that  where,  in  such  an  agreementi  there  was  no  stipulation  as  to  the 
time  when  the  lease  should  commence,  there  could  be  no  decree  of  specific 
performance.  But  in  Jaqve9  ▼.  Millar,  6  Oh.  Div.  153;  8.  0.,  22  Eng.  Rep. 
(Moak)  728,  Sir  Edward  Fey  construed  such  an  agreement  to  be  an  agreement 
for  a  lease  to  commence  immediately,  and  he  referred  to  Shore  ▼.  SuUon  as 
being  a  "peculiar  case,*'  perhaps  depending  on  some  facts  not  clearly  re* 
ported.  Bat  where  there  is  a  positive  contradiction  between  the  agreement 
and  a  memorandum  indorsed  thereon  as  to  when  the  lease  is  to  commence,  it 
is  too  uncertain  to  be  enforced:  CaUaghan  v.  Cattaghan,  8  01.  &  Fin.  374.  So^ 
where  the  term  for  which  the  lease  is  to  run  is  not  shown  expressly  or  by 
reference,  the  court  will  not  decree  a  spedfio  performanoe:  Abeel  v.  Badelif, 
7  Am.  Dec  877;  Clinan  t.  Cooke,  I  Sch.  &  Lef.  22;  Gordon  ▼.  Treoelyan,  1 
Price,  64;  Myer$  t.  Forhee,  24  Md.  59a  But  see  ITereey  v.  GUbeH,  18  Beav. 
174^  for  an  example  of  an  agreement  for  a  lease  which,  though  somewhat  ob* 
aonre  in  its  terms,  was  yet  held  sufficient  to  show  the  time  for  which  the 
lease  was  to  run.  In  an  agreement  for  the  renewal  of  a  lease,  if  no  term  be 
specified,  it  will  be  held  to  be  an  agreement  for  a  lease  for  the  same  term  as 
the  original  lease:  Price  v.  Aeeheion,  I  Ton.  &  OolL  Ex.  82. 

If  there  is  any  uncertainty  as  to  the  rent  to  be  paid,  an  agreement  for  a 
lease  can  not  be  specifically  enforced:  GeUton  v.  Sigmond,  27  Md.  334.  So 
where  there  is  a  promise  to  reduce  the  rent»  if  the  tenant  will  remain,  with- 
out stating  the  amount  to  be  paid:  SmUh  ▼.  Avkrim,  13  Serg.  &  R.  39,  a  case 
of  replevin  for  goods  distrained  for  rent.  So  where  there  is  an  agreement  to 
increase  the  rent,  without  any  stipulation  as  to  when  the  increased  rent  is  to 
commence,  the  agreement  can  not  be  enforced:  Ormond  v.  Anderson,  2  BaU. 
&  B.  863.  So  a  clause  in  a  lease  for  a  renewal,  which  is  uncertain  as  to  the 
liasis  for  ascertaining  the  rent  to  be  paid,  can  not  be  enforced:  Morrkon  ▼. 
Romgnol,  6  Oal.  64.  Uncertainty  as  to  the  covenants  to  be  inserted  in  a 
lease,  or  as  to  repairs  to  be  made  by  the  landlord,  will  prevent  a  decree  of 
specific  performance  of  an  agreement  for  such  lease:  HameU  v.  Yielding,  2 
Sch.  &  Lef.  549;  Taylor  v.  PorUngton,  7  De  G.  M.  &  G.  328. 

OzBTAHiTr  A8  TO  Othxk  Stipulations. — Where  specific  performanoe  ol 
an  agreement  for  space  in  the  refreshment  rooms  of  the  Orystal  Palace  for 
the  sale  of  certain  articles,  by  the  Paris  Ohocolate  Company,  was  sought,  and 
it  appeared  that  the  Orystal  Palace  Oompany,  among  other  stipulations^ 
agreed  to  ' '  provide  suitable  accommodations  in  the  said  refreshment  rooms,  for 
the  sale  of  the  said  articles^  and  all  necessary  convenienoee  and  appliances  for 
aupplying  the  public,  through  their  servants,  with  the  said  manufaoturea  of 
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the  said  Paris  Chocolate  Company,**  it  was  held  that  these  stipulations 
so  vague  that  it  was  very  doubtful  whether  specific  performance  could  bo 
decreed:  Paris  Chocolate  Co,  v.  Crystal  Palace  Co,,  3  Sm.  &  G.  119.  8a 
where  there  was  an  agreemeot  between  the  owners  of  interfering  patents 
that  the  defendants  should  give  a  '* license**  under  their  patent,  to  the 
plaintiff,  at  a  certain  sum  less  than  to  any  other  patentee,  specific  perform-^ 
ance  was  refused,  because  it  was  uncertain  as  to  the  extent  and  term  of  the 
license:  TaHiam  v.  PUM^  9  Hare,  660.  So,  in  the  case  of  an  obscure  agree- 
ment in  the  nature  of  marriage  articles,  drawn  up  by  German  Jews,  specific 
performance  was  refused,  because  of  the  uncertainty  as  to  what  was  meant 
by  it:  Franks  v.  Martin^  1  Eden,  309.  So  an  agreement  between  an  actop 
and  the  proprietor  of  a  certain  theater,  that  the  former  should  act  at  the 
latter*s  theater  a  certain  member  of  nights  during  the  season,  for  a  certain 
sum,  was  held  to  be  so  uncertain,  because  it  did  not  specify  the  exact  time, 
and  the  parts  to  be  played,  that  for  this,  among  other  more  obvious  reasons^ 
it  could  not  be  specifically  enforced,  and  on  this  ground  an  injunctioa 
against  the  breach  of  it,  by  the  defendant*s  playing  elsewhere,  was  deniedi 
KembU  v.  Kean,  6  Sim.  333.  On  this  latter  pointi  however,  the  case  was 
overruled  in  LumUy  v.  Wagner^  1  De  G.  M.  &  G.  604. 

A  promise  to  "secure**  a  creditor,  without  specifying  any  property,  is  too 
indefinite  to  be  enforced  as  an  agreement  to  execute  a  mortgage:  CoU  v.  Deal' 
Aom,  13  lowai  551;  Day  v.  Oriffith,  15  Id.  104.  So,  in  an  agreement  to  ex- 
eoate  a  mortgage,  if  there  be  an  uncertainty  as  to  the  time  of  payment  ot 
rate  of  interest,  it  can  not  be  enforced:  Nichols  v.  Williams,  22  N.  J.  £q.  (7 
0.  K  Green)  63.  But  it  is  held  otherwise  as  to  the  time  of  payment^  where 
there  is  no  agreement  for  credit,  and  that  in  such  a  case  the  mortgage  is  to 
be  made  payable  on  demand;  Oreen  v.  Richards,  23  Id.  (8  C.  £.  Green)  32. 
8o  it  was  held  in  Triebert  t.  Burgess,  11  Md.  452,  that  the  oonstruotion  ol 
sach  a  contract  would  be  that  the  mortgage  was  to  be  paid  in  a  "  zeasonable 
time.'*  An  agreement  for  a  partnership  for  a  certain  term,  not  specifying  the 
amount  of  the  capital  stock  or  the  manner  of  providing  it,  and  the  mode  ol 
carrying  on  the  partnership,  is  too  uncertain  to  be  enforced:  Doums  v.  CoQins^ 
6  Hare,  41& 

TiBMB  Which  thb  Law  Ikflus  need  not  be  expressed  in  an  agreement^ 
and  their  absence  will  not  render  it  uncertain:  Fry  on  Spec.  Perf.,  sees.  221, 
223;  Trid>eri  v.  Burgess,  11  Md.  452;  Hughes  v.  Parker,  8  Mee.  &  W.  244; 
Cooper  V.  Hood,  26  Beav.  293;  a  C,  4  Jnr.  N.  &  1266;  28  L.  J.  Ch.  212. 
The  case  of  Great  Northern  Railway  Co,  ▼.  Manchester  etc  Railway  Co.,  5 
De  G.  &  Sm.  138,  is  an  illustration  of  this  principle.  There  it  was  held  thai 
a  contract  between  two  nilway  companies  for  the  right  of  each  to  run  ita 
engines,  carriages,  etc.,  on  the  other *s  line,  was  not  void  for  uncertainty  ae 
to  the  extent  of  the  use,  because  the  legal  construction  was  that  a  ''reason* 
able  use  *'  was  meant,  a  use  consistent  with  the  rights  of  the  owner  of  the 
line.  Other  illustrations  of  the  principle  may  be  found  in  many  of  the  cases 
above  dted. 

Unoebtaintt  nr  a  Subsidia&t  Part  of  an  agreement^  whose  main  par- 
ticulars are  sufficiently  certain,  will  not  prevent  a  decree  for  specific  perfctm- 
ance:  Parker  v.  TasweU,  4  Jur.  N.  &  183.  So  uncertainty  in  a  distinct  and 
independent  stipulation,  will  not  defeat  the  enforcement  of  another  part  d 
the  contract  which  is  certain:  Sarter  v.  Gordon,  2  Hill  Ch.  121,  14a  But  an 
incidental  and  subsidiary  portion  of  an  agreement  can  not  be  eoforaed  wliwe 
the  main  part  of  it  is  too  uncertain  for  eaforbement:  Somth  Wales  BaUmay  CSx 
T.  Wyihes,  5  De  G.  M.  &  G.  880l 
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BsTWSEN  AsaiGims  and  REnuESBNTATiyBS  of  the  original  parties  to  a. 
oontnoty  the  mle  requiring  certainty  in  the  contract,  before  specifically  en- 
forcing it»  is  applied  with  more  than  ordinary  strictness:  KendaU  ▼.  Almy, 
2  Snnin.  278;  McMtgcmery  ▼.  Norris,  1  How.  (Miss.)  499;  Odell  v.  Morin,  t^ 
Or.  98. 

Whxbx  no  Timb  is  Expbsbskd  in  an  execntory  contract  for  the  doing  of 
a  particular  act»  it  is  to  be  done  in  a  reasonable  time:  Warren  v.  Wheeler,  & 
Meta  99;  HUl  v.  HiU,  113  Mass.  106;  WiUianu  v.  Hart,  116  Id.  615,  aU  ap- 
proving  the  principal  case  on  this  point. 

Other  Points  to  which  the  Cass  is  Cited  are:  That  the  whole  of  a 
contract  most  be  looked  to  to  ascertain  the  intent,  and  that  the  same  rule  ap- 
plies In  the  oonstmction  of  statutes:  Commonweallh  ▼.  Keyea,  11  Gray,  325w 
That  the  intention  of  the  parties  to  a  contract,  when  ascertsined,  must  gov-^ 
em:  Cumminga  ▼.  Dennett^  26  Me.  400;  Hannah  ▼.  WeiU,  4  Or.  257,  per 
McArthnr,  J.,  dissenting.  As  to  the  admissibility  of  parol  evidence  to  anply 
the  references  of  a  written  contract:  Stoopa  ▼•  SmUh,  100  Biass.  68;  Lang  v. 
Henry,  64  N.  H.  00.  As  to  the  mntoality  of  the  oontraot  In  the  principal 
\t  VwKkuad  ▼.  HoihaMooiy,  6S  Me.  19. 
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such  a  ease,  from  eyidenoe  that  she  stated,  in  the  defendant's  pressnos^ 
that  she  was  ready  to  many  him,  and  had  made  pvepaxations,  eto. 

Ebbob  from  the  Howard  circuit  court  The  facte  appear  from 
the  opinion. 

By  Oourt,  Wash,  J.  Spencer,  the  defendant  in  error, 
brought  her  action  in  the  circuit  oourt  against  Green,  the 
plaintiff  in  error,  for  a  breach  of  marri^je  contract,  and  got  a 
Terdict  and  judgment  for  five  thousand  dollars;  to  reTcrse 
which  judgment.  Green  now  prosecutes  his  writ  of  error  in 
ihis  court. 

The  evidence  given  on  the  trial  in  the  circuit  courts  as  pre- 
eerved  in  the  bill  of  exceptions,  is  in  substance,  that  the  plaintiff 
in  error,  after  having  been  a  suitor  of  the  defendant  for  a  year 
or  more,  entered  into  a  contract  with  her  to  marry  her  in  Hay, 
1882,  upon  a  day  fixed;  that  a  short  time  after  the  contract  was 
entered  into,  the  plaintiff  proposed  to  the  defendant,  and  she 
agreed  to  put  off  the  marriage  until  some  time  about  the  tenth 
of  September  following;     that    when  September  came,   the 
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plaintiiT  proposed  to  the  defendant  and  to  her  f ather»  a  farther 
postponement,  which  was  agreed  to,  and  the  phiintiff  then 
promised  to  marry  the  defendant  in  a  month  or  so.  ''That 
afterwards,  some  time  in  Ootober,  the  phiintiff  and  defendant 
were  sitting  together  at  her  father's  house,  and  were  asked  hj 
her  father  why  thej  did  not  get  married;''  that  the  plaintiff 
replied  that  he  was  ready  and  willing  to  anything,  and  the 
defendant  replied  that  she  was  ready  to  many,  and  stated  that 
she  had  made  preparations  for  the  occasion,  and  was  as  ready 
as  she  ever  would  be.  That  during  the  time  of  the  engage- 
ment to  marry,  the  plaintiff  seduced,  and  got  the  defendant 
with  child.  That  the  child  was  bom  on  the  twenty-seventh  of 
June,  1883,  and  the  plaintiff  admitted  himself  to  be  the  &ther 
of  it.  That  the  general  character  of  the  defendant  for  chastity 
and  Tirtue,  prior  to  the  time  of  her  seduction  by  the  plaintiff, 
was  good.  The  deposition  of  one  Oldham  was  also  read  in  cti- 
deuce,  to  show  that  the  plaintifl^  preceding  the  contract  to 
marry,  had  maneuvered  to  get  the  contract  broken  by  the 
defendant  through  the  influence  of  her  father,  and  that  the 
plaintiff  never  intended  to  comply  with  his  contract  This  is 
all  the  evidence  it  seems  material  to  state  in  disposing  of  the 
questions  which  have  been  raised  by  the  counsel  for  the  plaintiff 
in  error.  Upon  this  state  of  facts,  the  counsel  for  Qreen  moved 
the  circuit  court  to  instruct  the  jury: 

1.  That  to  enable  the  plaintiff  to  recover  in  this  action,  the 
juiy  must  find  that  the  agreement  proved  was  for  a  marriage  on 
a  particular  day;  or  if  by  the  agreement  no  time  was  specified 
when  the  marriage  was  to  take  place,  an  offer  to  marry  by  the 
plaintiff  must  be  proved. 

2.  That  no  evidence  of  an  offer  to  many  by  the  plaintiff  has 
been  given  in  this  case. 

8.  That  the  jury  can  not,  in  this  case,  take  into  considera- 
tion the  seduction  of  the  plaintiff  by  the  defendant  for  any  pur- 
pose. 

4.  That  the  seduction  and  getting  with  child  the  plaintiff,  by 
the  defendant^  is  an  injmy  to  the  father  of  which  the  plaintiff 
can  not  legally  complain. 

The  first  and  fourth  instructions  prayed  for  were  given  by  the 
court;  the  second  and  third  were  refused,  and  the  opinion  of 
the  court  in  refusing  them  was  excepted  to. 

The  errors  assigned  and  relied  on  are: 

1.  That  the  court  below  permitted  evidence  of  Bednotion  to 
go  to  the  jury. 

Ak,  Dxo.  Vol.  IXVl— tf 
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2.  That  the  court  pennitted  the  depoeition  of  Oldham  to  be 
read  to  the  jury. 

8.  That  the  court  below  pennitted  evidence  of  general  ehutl* 
acter  of  the  plaintiff  below  to  go  to  the  jury. 

4.  That  the  court  refused  to  give  the  second  inatruotion  aaked 
by  the  defendant  below,  to  the  jury. 

5.  That  the  court  erred  in  refusing  the  third  instruction  aaked 
by  the  defendant  below. 

The  first  and  fifth  errors  assigned  may  be  considered  together: 
they  amount  to  the  same  thing,  and  present  to  the  considera- 
tion of  this  court,  for  the  first  time,  a  question  of  deep  interest 
to  the  community,  as  well  as  to  the  parties  in  the  cause.  The 
counsel  on  both  sides  have  argued  it  with  seal  and  ability. 

For  the  plaintiff  in  error  it  is  insisted,  that  the  law  is  clearly 
settled,  that  seduction  can  not  be  given  in  evidence  to  aggra- 
vate the  damages  for  a  breach  of  marriage  contract.  Yarions 
authorities  have  been  cited  and  commented  on,  and  enforced 
with  an  eloquence  and  ingenuity  worthy  of  a  better  cause. 
Such  as  are  accessible  have  been  examined.  In  Burka  v.  Shmn,  2 
Bibb,  841  [5  Am.  Dec.  616],  the  seduction  took  place  before  the 
promise  to  many,  and  might  have  been  the  cause  of  the  promise; 
but  could  not  have  been  the  consequence  (as  is  aptly  observed  in 
that  case).  It  appeared,  moreover,  in  that  case,  ''that  the 
father  had  brought  suit  for  the  seduction,  and  the  consequent 
expenses  and  loss  of  service."  2  Phil.  169,  in  treating  of  the 
evidence  in  an  action  of  trespass  for  seduction,  lays  it  down, 
that  **  evidence  of  the  defendant  having  given  the  daughter  a 
promise  of  maniage  before  he  seduced  her,  is  not  admissible." 
The  breach  of  such  an  engagement  may  be  made  the  subject  of 
another  distinct  action;  and  it  is  an  injury  to  the  daughter,  not 
to  the  parent.  The  counsel  for  the  plaintiff  insists  that  the 
true  converse  of  any  proposition  that  is  true,  is  itself  true;  and 
then  contend  that  evidence  of  seduction,  after  a  promise  to 
marry,  in  an  action  for  the  breach  of  promise,  is  not  admissible: 
this  proposition  is  not  the  true  converse  of  Mr.  Phillips.  Seduc- 
tion is  not  a  separate  cause  of  action,  nor  an  injury  to  the  father 
alone.  It  needs  but  to  consider  the  helpless,  dependent,  and 
miserable  condition  of  the  woman  who  has  been  seduced  and 
forsaken,  to  see  that  it  is  she  who  suffers  the  most  direct,  surest, 
and  greatest  injury.  In  Bayard's  Peake,  861,  it  is  laid  down, 
that  in  an  action  by  the  father,  etc.,  for  seduction,  "the  girl 
herself  may  be  a  witness,  and  prove  any  facts  or  circumstances 
attending  the  seduction,  except  such  as  would  support  another 
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aotion  at  her  own  siiit  for  a  breach  of  marriage  promise."  This 
stops  short  of  Mr.  Phillips'  proposition;  and  the  true  oonveraa 
of  it  wonld  be,  '*that  in  an  aotion  for  a  breach  of  promise  of 
marriage,  anj  circumstances  attending  the  breach  may  be  givea 
in  evidence,  except  such  as  would  support  another  actioQ.'' 

The  case  cited  from  1  Johns.  298,  is  an  action  of  the  father 
for  the  seduction  of  his  daughter,  and  she  was  not  permitted  to 
prove  a  promise  of  marriage,  and  for  two  reasons:  1.  It  was  the 
ground  of  another  action.  2.  The  daughter  herself  had  the  right 
of  action. 

3  Oamp.  519,  and  8  Wils.  18,  are  not  accessible  to  the  courts 
and  have  not  been  examined.  This  much  for  the  authorities 
cited  by  the  counsel  for  the  plaintiff  in  error.  The  counsel  for 
the  defendant  in  error  have  cited  Paid  v.  Frcaier^  8  Mass.  71  [3 
Am.  Dec.  96],  and  Boi/nton  v.  Kellogg,  Id.  189  [13  Am.  Dec.  122]; 
1  Johns.  Gas.  116,  and  2  Overton,  233.  In  the  case  of  Paul  y, 
Framer,  Chief  Justice  Parsons  uses  this  strong  language: 
"  As  the  law  now  stands,  damages  are  recoverable  for  a  breach 
of  promise  of  marriage;  and  if  seduction  has  been  practiced  un- 
der color  of  that  promise,  the  jury  will  undoubtedly  consider  it 
as  an  aggravation  of  the  damages.  So  far  the  law  has  provided; 
and  we  do  not  profess  to  be  v/iser  than  the  law.''  In  Boynion  v.. 
Kellogg,  this  law  seems  not  to  be  questioned.  In  the  case  of 
Conn  V.  WUaon,  2  Overton,  233  [5  Am.  Dec.  668],  the  court 
recognize  fully  the  authority  of  Paul  v.  Fragier,  and  Boynton  y^ 
Kellogg,  above  cited.  In  the  case  of  Johnson  v.  Caulkins,  1 
Johns.  Gas.  116  [1  Am.  Dec.  102],  the  evidence  of  seduction, 
seems  to  have  been  admitted  as  a  thing  of  course,  and  without, 
objection.  Thus  stands  the  law  as  we  collect  it  from  the  author- 
ities above  cited  by  the  counsel  for  the  defendant  in  error:  and 
we  feel  but  little  hesitation  in  deciding  that  the  weight  of  au- 
thority is  with  the  defendant  in  error.  Independently  of  all 
authority,  however,  from  adjudged  cases,  we  feel  prepared  to 
decide  that  the  law  should  be  so  held. 

The  argument  attempted  to  be  urged,  that  to  allow  the  evi« 
dence  in  such  cases,  will  encourage  seduction,  can  have  no 
force.  The  only  effect,  and  the  obvious  effect,  must  be  to  in- 
duce persons  to  execute  their  contracts  of  marriage,  where 
seductions  have  ensued  from  them,  for  fear  of  being  compelled 
to  answer  in  damages,  or  the  pain  or  ignominy  which  the  breach 
of  such  contracts  would  bring  upon  the  victims  of  their  lust  and 
fraud;  nor  is  it  a  reason  why  the  daughter  should  not  be  per* 
mitted  to  recover  on  the  breach  of  a  marriage  contract  for 
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m  aednetioii  procured  under  ooTer  of  tbe  ooniraoi,  that  the 
father  may  giTO  it  in  evidence  and  reooYcr  in  bis  action  for  the 
eame  sednotion.  Money,  at  most,  can  afford  bat  a  paltry  and 
inadequate  recompense  for  the  loes  of  Tirtne  and  character  to 
the  child;  or  for  the  loss  of  the  child's  society,  and  the  peace 
and  happiness  of  the  family,  to  the  parent.  They  each  sustain 
injuries  peculiar  to  themselTes,  and  for  which  each  should  haTC 
redress. 

The  second  error  assigned  is,  that  the  court  permitted  the 
deposition  of  Oldham  to  be  read  to  the  jury.  It  is  objected  to 
as  being  irrelevant;  the  evidence  with  which  it  connects  itself 
has  not  been  stated;  but  in  looking  into  tbe  record,  seems  to 
us  sufficiently  clear,  to  authorize  the  reading  of  it  as  one  link 
in  the  chain  of  evidence  given  to  establish  the  fact  that  the 
plaintiff  never  intended  to  perform  his  promise.  The  circuit 
court  therefore  committed  no  error  in  permitting  it  to  be  read. 

The  third  error  assigned  is,  that  the  court  below  permitted 
evidence  of  general  character  of  the  plaintiff  below  to  go  to  the 
jury.  The  case  of  Boynion  ▼.  KeOogg^  above  cited,  and  of  JMfi- 
9on  V.  Caulhins,  establish  that  the  court  did  right. 

Evidence  of  character  before  seduction  is  admissible  in  an 
action  by  the  father  for  the  seduction  of  his  daughter;  and 
there  can  be  no  reason  why  it  should  be  excluded  in  an  action 
by  tbe  daughter. 

To  enable  the  jury  to  measure  the  damages  in  such  cases, 
the  rank  and  fortune,  character  and  conduct  of  the  parties  must 
be  examined  into. 

The  fourth  error  assigned,  and  the  last  to  be  considered,  is, 
**  that  the  court  refused  to  give  the  second  instruction  asked 
by  the  defendant  below."  The  instruction  prayed  for  was, 
"  that  no  evidence  of  an  offer  to  many  by  the  plaintiff  had 
been  given  in  this  case.'*  This  instruction  was  properly  re- 
fused. There  was  evidence  from  which  the  jury  might  well  in- 
fer an  offer  to  many. 

When  the  marriage  was  postponed  with  the  consent  of  the 
father  and  daughter  about  the  tenth  of  September,  the  plaint*- 
iff  promised  to  many  the  defendant  in  a  month  or  so, 
and  afterwards,  some  time  in  October,  which  may  well  have 
been,  after  the  expiration  of  a  month  from  the  date  of  the  last 
postponement  in  September,  the  defendant  stated  in  his  pres- 
ence that  she  was  ready  to  many  the  plaintiff  in  error,  and  had 
made  preparations  for  the  occasion,  etc.  A  plainer  proposal 
eould  never  be  expected  from  a  modest  woman. 


April,  1834.]  Obxen  v.  Spengkb.  671 

Upon  the  whole  matter,  therefore,  the  judgment  of  the  oir- 
cnit  court  is  afBrmed  with  costs. 


BviDBzroB  09  SsDVcnoK  IK  AN  AcTioK  FOB  A  Bbbach  OF  PBOiosB  of  nnr- 
riage  ii  held  admiasible  to  aggravate  the  damages,  in  Comt  ▼.  WUatm,  6  Am. 
Dec  663,  and  WhcUen  ▼.  Layman,  18  Id.  157.  There  is  a  dkhnn  to  thesanm 
effect  in  the  opinion  of  Chief  Justice  Parsons,  in  Paul  v.  Frazkr,  3  Id.  9S. 
And  in  Coryell  v.  Colbaugh,  1  Id.  192,  it  is  laid  down  that,  in  an  action  for  a 
breach  of  promise  of  marriage,  accompanied  by  seduction,  the  jnrj  maj  gi^s 
exemplary  damages,  which  are  not  to  be  measured  by  the  defendant^  por- 
erty.  Bat  in  Burts  v.  Shain,  6  Id.  616,  it  is  decided  that  in  an  action  for 
breach  of  a  contract  to  marry,  the  plaintiff  can  not  recover  damages  for  her 
sednction.  But  see  the  note  to  that  case.  The  doctrine  of  Cfreem  t.  Spemeer^ 
on  this  point,  is  approved  and  adopted  in  Boprr  ▼.  Clay,  18  Mo.  380;  WUbur 
Y.  JohMon,  58  Id.  60a  604,  and  Tubb^  ▼.  Van  KUdc,  12  TXL  A/liL  Bat  it  Is 
disapproved  by  Breese,  J.,  in  his  separate  opinion,  in  FidUr  v.  McKmUey,  21 
lU.  322.  After  referring  to  and  conunenting  npon  Paul  v.  Fratier,  3  Am. 
Dec  95;  BoynUm  v.  KeUogg,  Id.  122;  Caim  v.  WUsan,  5  Id.  663»  and  Whalm 
▼•  Layman,  18  Id.  157,  he  says:  "  The  only  other  case  I  have  found  is  Orem 
▼.  Spencer,  3  Mo.  319  (225  new  series),  and  that  is  based  on  Paul  ▼.  /Voder, 
Boynton  v.  KeUogg,  and  the  Tennessee  case  of  Conm  v.  WUaon,  a  mere  emana- 
tion from  them.  When,  in  the  ease  of  Paul  v.  Frauer,  the  court  had  da> 
cided  the  action  was  not  maintainable,  there  was  an  end  of  the  case.  Hit 
efaief  justice  says  she  was  a  partaker  in  the  crime,  and  should  not  come  into 
oonrt  to  obtain  satisfaction,  for  a  supposed  injury  to  which  she  was  consent- 
ing. His  subsequent  dictum  seems  at  war  with  the  decision,  for  if  she  coold 
not  oome  into  court  claiming  directly,  damages  for  her  own  turpitude,  how 
could  she  do  it  indirectly,  in  an  action  for  a  breach  of  marriage  promise  T  This 
ease  of  Oreen  v.  Spencer  is  used  also  by  this  court  to  prop  up  the  case  of 
Tubha  v.  Van  Kleck,  and  as  they  are  all  bottomed  on  Chief  Justice  Parson^ 
dictum,  it  may  be  safely  said,  all  these  cases  are  without  authority,  aa  they 
are  clearly  against  well-known  principles  of  law,  governing  actions  ci  aasomp- 
sitb  That  action  will  not  lie,  when  the  consideration  of  the  promise  was  ille- 
gal or  contrary  to  the  policy  of  the  law.  A  court,  therefore,  can  not,  con- 
sistently with  principle,  permit  a  plaintiff  to  give  in  evidence,  to  aggravate 
damages,  an  illegal  consideration,  or  one  contrary  to  the  policy  of  the  law, 
when  an  action  on  a  consideration  of  such  a  chanoter  can  not  be  maintained. 
The  plaintiff  is  a  partaker  in  the  crime  she  is  a  willing  party  to  it,  and  to 
her  own  injury;  and  if  ahe  can  not  maintain  an  aoti<m  under  such  circom- 
stances,  as  Chief  Justice  Parsons  says  she  can  not,  how  is  it,  on  what  princi- 
ple can  she  give  it  in  evidence  in  another  action,  and  thereby  eflfoot  the  aama 
object?" 

The  majority  of  the  court,  in  that  case,  however,  approved  Tubbe  v.  Fam 
KUek,  12  lU.  446,  following  Oreen  v.  Spencer,  Walker,  J.,  who  delivered 
the  prevailing  opinion,  said:  **  This  court  held,  in  the  case  of  Tubbs  v.  V€m 
Kleck,  12  m.  446,  that  in  actions  for  breach  of  marriage  promise,  a  sedno- 
tion,  if  in  consequence  of  the  promise,  may  be  given  in  evidenoe  in  aggrava- 
tion of  damages.  In  that  case  the  authorities  were  fully  reviewed,  and  the 
decision  made  on  mature  deliberation,  and  we  are  satisfied  that  the  role  there 
adopted  is  oorrect  in  principle  and  just  in  its  operation,  and  are  unable  te 
see  any  reason  for  its  being  overruled  or  modified.'*  Evidenoe  of  this  char* 
acter  is  now  generally  held  admissible  by  our  coorts.  See  the  oases  eited 
in  the  note  to  Burl»  v.  Shain,  5  Am.  Dec  618L 
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PLAXNTXiys  Wast  ow  CHAsrrnr,  or  immoral  oondaot,  may  be  gma  in  evi- 
dence by  the  defendant  in  mitigation  of  dama^cee  in  an  action  for  a  breach  ol 
a  contract  to  marry:  McKee  ▼.  NtUon^  15  Am.  Dec.  384.  And  in  Johnmm  t. 
CauVcMB,  1  Id.  102,  and  note,  and  WiUard  ▼.  SUme,  17  Id.  496,  it  is  held  thai 
iu  each  an  action,  eridence  of  the  plaintiff's  lioentions  conduct  with  other 
persons  is  admissible  in  mitigation  of  damages,  whether  such  conduct  oo- 
cnrred  before  or  after  the  breach.  But  evidence  of  the  plaintiff's  general  bad 
character  between  the  time  of  the  promise  and  the  breach,  is  inadmissible  in 
mitigation  of  damages  in  an  action  for  a  breach  of  a  promise  of  marriage,  and 
•or  seduction:  Boynton  ▼.  Kellogg,  3  Id.  122. 

OnrsB  TO  Mabrt,  on  the  part  of  the  plaintiff  in  such  an  action,  need  not 
be  proved:  Johnson  v.  Caulkkis,  1  Am.  Dec.  102;  WiUard  v.  Slone,  17  Id. 
490,  and  note.  In  Burks  v.  Sham^  6  Id.  616,  it  is  held  that  where  no  time 
nor  place  of  marriage  is  stated  in  a  promise  of  maniage,  the  plaintiff  most 
aver  an  offer  of  performance;  and  that  the  fact  that  the  pUintiff  vraa  ready 
ttnd  willing,  is  not  sofficient. 


O'Fallon,  Adm'b  of  Mullaufht,  v.  Boibueru. 

CtllMoina.40S.] 

Action  fob  Mokxt  Had  avd  BacmraD  Lzn  whenever  the  defendant  has 

received  money,  which,  in  equity  and  good  coosdenoe^  bebngs  to  the 

plaintiff 
Monet  Paib  to  a  TBisFAfiSBB,  as  Bknt,  by  one  to  whom  he  has  soblel  a 

house  belonging  to  the  plaintiff,  can  not  be  recovered  in  this  form  ol 

action. 
ArtBUMiBUT  lOB  Usi  AND  OoouTATZON  LiBS  Only  where  the  ooonpatlon  waa 

by  permission  of  the  plaintifi^  or  aome  one  under  whom  he  daime. 
IxsTRVcnoN  NOT  Wabbantxd  bt  ant  BnDXNOB  18  eironeooa. 

Ebbob  from  St.  Louis  ciroait  court.  The  case  is  stated  in 
the  opinion. 

By  Court,  MoGhns,  0.  J.  Boismenu  brought  an  action  of 
assumpsit  for  use  and  occupation  against  Mullanphy;  jndg- 
ment  was  given  for  the  plaintiif.  It  appears  that  Boismenu 
bad,  from  about  the  year  1827  or  1828,  by  himself  or  tenants, 
occupied  and  possessed  a  certain  house  on  Water  street,  in  St. 
Louis;  that  about  the  year  1828,  one  Daniel  McGurrin,  now 
deceased,  took  possession  of  the  house  as  the  tenant  of  the 
plaintiff,  and  used  and  occupied  the  same  as  such  tenant  until 
his  death,  which  happened  about  the  first  of  December,  1880; 
that  some  time  before  the  death  of  McGurrin,  and  during  his 
last  sickness,  John  Mullanphy  managed  said  proprerty  for  Mo- 
Ourrin,  and  immediately  after  the  death  of  McGurrin,  Mnl- 
lanphy  exercised  authority  over  and  let  the  said  house,  and 
claimed  to  be  the  agent  of  McGurrin's  executor;  that  after  the 


'* 
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death  of  McOnrrin,  the  hoaee  was  let  by  Mnllanphj  to  one 
James  Wood,  at  different  times.  By  the  testimony  of  Wood  it 
appears,  that  in  the  spring  of  the  year  1881,  Mnllanphr,  as 
agent,  let  the  hoode  to  him;  that  the  rent  was  paid  to  the  said 
agent;  that  in  the  spring  of  1882,  the  witness  wished  to  get 
the  honse  for  a  year,  and  applied  to  Mnllanphy  for  the  same; 
that  having  heard  that  McOurrin'a  lease  was  ont,  he  mentioned 
this  to  Mnllanphy;  and  Mnllanphy  replied,  I  know  the  lease  is 
ont,  and  I  expect  to  have  a  law-snit  with  Boismenn,  the  plaintiff, 
but  that  the  witness  need  not  mind  that,  all  he  had  to  do  was 
to  pay  rent,  and  that  Mnllanphy  wonld  guaranty  to  him  the 
possession;  the  witness  thereon  made  a  contract  with  Mnl- 
lanphy to  occupy  the  house  for  a  year,  to  pay  the  rent  to  Mul« 
lanphy  at  the  rate  of  twenty-five  dollars  per  month,  and 
Mnllanphy  agreed,  and  did  cover  the  house,  and  made  some 
other  repairs,  without  which  the  house  was  not  in  a  condition 
to  be  occupied;  that  Wood  enjoyed  the  house  according  to  the 
lease,  and  paid  the  rent  to  Mnllanphy;  that  before  that  time, 
MuUanphy  had  always  receipted  for  rent  as  the  agent  of  Mc- 
Gtirrin*s  executor.  It  was  also  proved  that  the  rent  paid  be- 
fore the  last  year,  and  before  the  repairs  were  made,  was  fif- 
teen dollars  per  quarter;  that  the  rent  of  three  hundred  dollars 
was  paid  to  Mnllanphy. 

When  the  plaintiff's  evidence  was  closed,  the  court  instructed 
the  auditors  that  the  plaintiff  could  not  recover  on  the  count 
for  use  and  occupation,  but  that  he  might  go  on  the  count  for 
money  had  and  received.  The  defendant's  counsel  then  moved 
the  court  to  instruct  the  auditors,  that  the  plaintiff  could  not  re- 
cover on  either  count  of  his  declaration,  which  the  court  re- 
fused to  do,  but  instructed  the  auditors,  that  if  they  should  find 
that  Mnllanphy,  in  making  the  contract  with  Wood  in  1882, 
acted  in  good  faith  as  the  agent  of  McGurrin's  executor,  and 
not  coUusively,  then  the  plaintiff  is  not  entitled  to  recover  in 
this  action  the  money  received  by  MuUanphy  from  Wood  as 
rent;  and  that  there  was  no  evidence  in  the  case  to  sustain  an 
action  for  use  and  occupation;  but  that  if  they  should  find  that 
Mnllanphy  took  advantage  of  his  previous  agency  to  put  Wood 
in  possession  as  the  tenant  of  Mnllanphy,  with  intent  by  this 
contrivance  to  hold  possession  adversely  to  the  plaintiff,  then 
the  plaintiff  is  entitled  to  recover  for  the  rent  paid  by  Wood  as 
money  had  and  received. 

2.  If  the  auditors  find  that  the  premises  were  let  by  Mnl- 
lanphy to  Wood  for  the  whole  of  McGurrin's  term,  then  it 
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would  amount  to  aa  aangnmant  of  the  tenn;  that  Wood  thereby 
became  the  tenant  of  the  plaintiff  and  that  the  plaintiff  therebj 
became  entitled  to  recover  for  money  had  and  received  for  ao 
much  as  Mollanphy  receiyed  of  Wood  for  the  last  year,  which 
zefusal  and  instmctions  given  were  excepted  to.  The  anditom 
made  their  report  and  the  defendant  excepted  to  the  report; 
the  exceptions  were  ovexznled.  The  errors  assigned  are,  the 
refusal  of  the  court  to  give  the  instructions  asked,  and  the  giT- 
ing  of  those  given. 

There  is  but  one  question  raised  in  this  case,  which  grows  out 
of  the  first  instruction  given  by  the  court  on  the  part  of  the 
plaintiff,  which  question  is  this:  That  if  a  person  takes  advaa« 
tage  of  the  absence  of  the  owner  of  a  tenement,  takes  possession 
of  the  same  by  trespass,  or  in  other  words  gets  peaceably  in 
possession,  and  holds  over  by  force,  and  underlets,  and  reoeivea 
the  money  of  the  sub-lessee,  can  the  owner  maintain  assumpsit 
against  him  for  money  had  and  received?  To  sustain  this 
point  for  the  plaintiff  in  the  court  below,  Mr.  McOinnis  cites 
several  authorities.  The  view  which  the  counsel  for  Boismena 
takes  of  this  point  is  this:  that  wherever  money  has  been  re- 
ceived by  one  party,  which  in  equity  and  good  conscience  be- 
longs to  another,  then  that  other  is  entitled  to  an  action  for 
money  had  and  received,  and  to  support  this  doctrine  he  dtes 
several  authorities. 

It  is  admitted  by  the  court  that  this  is  the  general  rule,  but  the 
admission  of  this  rule  by  no  means  setUes  the  question  before  us. 
This  rule  does  not  embrace  a  case  where  an  assault  and  battery  is 
committed,  and  the  wrong-doer  chooses  to  pay  what  he  consid- 
ers a  compensation  to  B.,  a  mere  stranger.  In  our  opinipn, 
this  payment  neither  discharges  A.,  the  wrong-doer,  nor  charges 
B.,  who  receives  the  money,  unless  he  receives  the  money  hj 
some  authority  from  the  injured  party.  Now,  it  may  be  and  is 
true,  that  the  injured  party  has,  in  good  conscience,  a  right  to 
some  money,  yet  it  will  hardly  be  said  that  he  has  a  right  to 
the  particular  money  put  into  the  bands  of  B.  by  A.,  the  tres- 
passer. The  counsel  then  assumes  this  position,  that  wherever 
there  has  been  a  use  and  occupation  by  a  party  of  the  tenement 
of  another,  the  law  vnll  raise  a  promise  to  pay  for  such  use  and 
occupation,  and  to  support  this  point  he  cites  2  Oom.  on  Oon. 
621,  and  10  Mass.  436.  We  will  examine  these  two  authorities. 
The  case  cited  by  Gomyns  was  a  case  where  the  plaintiff  had  let, 
for  eighteen  years,  when  he  had,  in  truth,  only  two  or  three  years' 
interest  in  the  thing  demised ;  there  was  enjoyment  for  some  time 
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on  the  psri  of  the  defendant^  and  he  had  made  preparations  by 
expenditnres  to  enjoy  for  the  whole  time;  he  refused  to  pay  any 
rant;  the  court  deoided  that,  as  he  had  been  decexved,  and  had 
rather  bean  injured  than  benefited  by  the  lease  and  enjoyment, 
he  was  not  liable  to  pay  any  rent.  This  case,  it  is  believed, 
throws  but  little  light  on  the  question  before  us. 

The  case  cited  from  10  Mass.  is  a  case  of  this  kind.  A 
plaintiff  in  a  real  action  recovered  judgment  of  land,  and  was 
put  in  possession  by  the  writ  of.  the  court;  the  judgment  was 
reversed,  and  the  question  was,  whether  he  was  liable  in  an 
action  of  assumpsit  for  use  and  occupi^tion;  the  court  held  he 
was,  on  the  ground  that,  having  been  put  in  possession  by  the 
writ  of  the  court,  he  could  not  be  treated  as  a  trespasser.  The 
case  before  the  court  is  not  like  that  case;  whatever  possession 
MoUanphy  had,  so  far  as  there  is  any  light  on  the  subject,  it 
was  not  under  the  plaintiff,  but  adverse  to  the  plaintiff's  right. 
Yet  the  court  lays  down  the  law  to  be,  that  if  it  is  true  that  the 
defendant  got  into  possession  peaceably,  or  forcibly  held  over 
in  defiance  of  the  plaintiff's  right,  yet  it  shall  be  considered  a 
contract.  Furthermore,  in  the  case  in  Massachusetts  it  was 
said  by  the  court  to  be  a  new  case,  and  on  that  ground;  and  as  it 
was  doubtful  what  his  form  of  action  should  be,  and  inasmuch 
as  he  had  chosen  assumpsit,  they  woold  not  turn  the  party 
around  to  bring  another  form  of  action. 

Mr.  Geyer,  for  the  plaintiff  in  error,  cites  and  relies  on  Peak. 
Ev.  242,  where  it  is  said  that  the  action  of  assumpsit  for  use 
and  occupation  was  introduced  by  a  statute  of  11  Qeo.  JJL 
Here  we  will  remark  that,  in  terms,  our  statute  is  just  like  the 
above  statute  of  Geo.  II.  Peake  cites  cases,  and  lays  the  law 
down  to  be,  that  to  support  this  action,  the  plaintiff  must  prove 
that  the  defendant  occupied  under  his  permission,  or  some  per- 
son under  whom  he  claims,  for  a  mere  stranger  can  not  tiy  his 
title  in  this  form  of  action;  he  must  therefore  prove  a  demise 
expressly  or  by  presumption.  Peake  lays  down  the  law  cor- 
rectly, as  we  understand  it.  See,  also,  SmUh  v.  Stewart^  6 
Johns.  46  [5  Am.  Dec.  186];  2  H.  Bl.  823.  This  view  of  the 
subject  shows  the  first  instruction  was  wrong.  The  court 
should  have  instructed  the  auditors,  that  unless  they  found 
there  was  a  contract  between  Mullanphy  and  the  plaintiff,  as 
to -occupation,  either  express  or  implied,  they  must  find  for 
the  defendant. 

As  to  the  instmction  secondly  given  by  the  court,  it  has  not 
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been  argued  at  the  bar.     We  think,  however,  there  was  no  evi- 
dence on  the  reoord  to  warrant  the  instnaotion. 

We  are  therefore  of  opinion  the  court  erred.  The  jadg- 
ment  of  the  court  below  is  reversed;  the  cause  is  remanded  for 
a  new  trial. 


AonoN  voa  Monxt  Had  Ann  Bjksivbd  Lm,  Wmor.— See  Bearddeif  v. 
Root,  6  Am.  Deo.  386;  Kennedy  r.  BalUmore  Im,  Co.^  Id.  499;  Ooddard  t. 
Bulow,  9  Id.  663;  Dean  ▼.  Mamm^  10  Id.  162;  £!agU  Bank  ▼.  Smitk,  13  LL 
37,  and  note;  AmsUe  ▼.  IViUon,  17  Id.  632,  and  note;  PMUpmm  v.  Batea^  22 
Id.  444.  This  aotion  will  not  lie,  as  on  an  implied  iMomise,  to  geoover  ex- 
penaee  oooaaioned  by  a  tortiona  act  of  the  defendant:  Fotier  r.  Dupr^  18 
Id.  466. 

AssuHPsiT  FOR  Use  and  Occupation  Ldgs,  Wbxn  and  Wbxn  not.— See 
Crouch  ▼.  BrUe»t  23  Am.  Deo.  404^  and  other  oasea  in  the  AflMrioaa  DeciaioM 
oolleoted  in  the  note  thereta 

To  LSAVB  TO  THB  JUBT  A  FaOT  OV  WHICB  THSBS  IB  NO  CklUXE  OV  PlMMB^ 

)i  error:  YTUleiUB  v.  ffOaon^  24  Am.  Deo.  326. 


Payey  aud  Obb  v.  Bubgb. 

[8  ]Cinoina,4AT.] 

BviDKNCB  ov  A  UaAOX  AKONO  BuoK-icAsoNa,  aa  to  the  metiiod  of 

ing  the  nnmber  of  brick  in  a  building,  ia  inadmiaaihle  in  an  actum  on  a 
covenant  to  pay  a  certain  aom  for  laying  brick,  "connting  the  neat  brick 
in  the  boilding." 

Such  Covenant  is  to  be  Constbuxd  according  to  the  plain  and  obviooa 
meaning  of  the  terma,  aa  naed  by  the  commnnity  at  large. 

Bebob  nr  ADKiTTiNa  ESvidengb  ov  euoh  a  Ueagx  is  not  Cubxd  by  an  in- 
atroction  that  the  woida  are  to  be  conatmed  according  to  theb  genanl 
import  and  meaDing,  and  not  according  to  their  meaning  among  brick* 
maaona,  but  the  jury  ahonld  be  told  that  the  evidence  waa  improperiy 
admitted,  and  that  they  are  not  to  conaider  it. 

Appeal  from  the  Boone  ciromt  ooort.  The  opinion  states  the 
case. 

By  Court,  Wash,  J.  This  was  an  action  of  covenant,  fazonght 
by  Burch,  the  appellee,  against  the  appellants,  in  the  Boone 
circuit  court,  where  Burch  got  a  verdict  and  judgment;  to  re- 
verse which  judgment  Pavey  and  Orr  have  appealed  to  this 
court.  The  covenant  sued  on  by  Burch,  was  for  the  building 
of  the  court-house  in  Monroe  county.  Barch  undertook  the 
job,  and  Pavey  and  Orr  (commissioners  appointed  in  behalf  of 
the  county)  covenanted  "  to  pay  Burch  seven  dollars  per  thoa- 
sand  for  making  and  laying  the  brick  in  the  manner  pointed 
out  in  the  covenant,  counting  the  neab  brick  in  the  building.** 
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The  only  qaesiioii  for  the  consideration  of  this  eoiart,  which 
has  been  raised  and  relied  on  by  the  appellants'  counsel,  grows 
oat  of  the  admission  of  certain  evidence  on  the  trial  in  the  dr- 
enit  court,  which  was  objected  to  by  the  defendants  below,  and 
is  now  assigned  for  error. 

Witnesses  were  introduced  by  the  plaintiff  below,  who  testi- 
fied  "  that  the  rule  known  and  established  among  masons  for 
measuring  their  work  and  ascertaining  the  number  of  neat 
brick  in  a  building,  was  to  ascertain  the  number  of  cubic  feet 
by  multiplying  the  aggregate  length  of  the  walls,  from  out  to 
out,  by  the  height  of  the  story,  and  that  product  by  the  thick- 
ness  of  the  waU  (which  would  give  the  cubic  feet  in  the  wall), 
counting  the  comers  twice;  and  then,  by  multiplying  the  num- 
ber of  cubic  feet  thus  ascertained  by  twenty-two  and  a  half, 
the  product  would  be  the  number  of  neat  brick,''  etc.  It  is 
clear  this  testimony  was  illegal  and  improper. 

The  covenant  is  to  be  construed  according  to  the  plain  and 
obvious  meaning  of  the  terms  used  by  the  community  at  large, 
and  not  according  to  their  meaning  as  used  amongst  brick- 
masons. 

It  is  insisted,  however,  by  the  counsel  for  the  appellee,  that 
the  instructions  given  by  the  drouit  court  to  the  jury  on  the 
trial  below,  "that  the  words  of  the  covenant  were  to  be  con- 
strued according  to  their  general  import  and  meaning,  and  not 
according  to  the  particular  understanding  of  brick-masons,  or 
any  other  particular  class  of  men,  who  might  understand  them 
in  a  different  sense;"  and,  "  that  by  the  written  contract,  the 
plaintiff  could  recover  for  no  more  brick  than  were  actually  in 
the  building,"  etc.,  did,  in  effect,  withdraw  from  the  cou- 
sideration  of  the  jury,  the  evidence  improperly  admitted.  The 
iustructions  were,  doubtless,  very  properly  given,  but  do  not 
go  far  enough  to  cure  the  error  complained  of. 

The  jury  should  have  been  told  expressly,  that  the  evidence 
had  been  improperly  admitted  in  the  first  instance,  and  that  it 
was  not  to  be  considered  by  them  in  making  up  their  verdict. 
This  was  not  done,  and  it  is  impossible  to  tell  what  influence 
upon  their  minds  the  evidence  may  have  had,  or  that,  in  fact,  it 
had  at  all  misled  them  or  influenced  their  verdict,  nor  is  it  ma- 
terial to  ascertain  that  fact;  it  is  sufficient  that  it  was  illegal  and 
improper,  and  was  calculated  to  mislead.  The  motion  made 
by  the  defendants  for  a  new  trial  was,  therefore,  improperly 
overruled,  and  the  judgment  of  the  circuit  court  is  reversed,  and 
the  cause  remanded  for  a  new  trial  conformably  to  this  opinion. 
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EviDKVOB  OF  A  UsAOX  where  there  ii  a  wrilten  contraot,  edmisBibility  of: 
See  Eager  v.  AiUu  Ins.  Co.^  25  Am.  Dec  363,  in  the  note  to  which  the  caeeiia 
the  American  DecisionB  on  thia  point  are  collected.  A  nnge  among  plaster- 
ers to  charge  for  half  the  space  occupied  by  windows  is  nnreaaonaUe  and  bads 
Jordan  v.  MertdUh,  2  Am.  Deo.  373,  and  note. 

Caution  to  tea  Jubt  not  to  Considxb  Inadmsmiblb  BviiiBfC%  in  esti-> 
mating  the  damages,  after  each  evidence  has  been  admitted,  will  not  prevent 
the  setting  aside  of  the  verdict:  QiUet  v.  Mead^  22  Am.  Dec  678.  In  Sparr 
V.  Wellman,  11  Mo.  230,  it  was  held,  in  accordance  with  the  intimatioii 
thrown  out  in  the  principal  case,  that  an  error  committed  in  admitting  im- 
proper evidence  ooold  be  cored  in  the  progress  of  the  trial  by  a  direetion  to 
the  jnry  not  to  consider  sach  evidence;  althoo^  it  was  said  that  the  role  ap- 
peared to  be  diffsrent  in  New  York  and  some  of  the  other  states,  dting  Psa- 
field  V.  Carpenter,  13  Johns.  350;  TutOe  ▼.  Huni,  2  Ckyw.  436;  Brawm  v.  Ma^ 
1  Mmif.  291. 


Gbogeeb  t;.  Mann. 


[8  lClMODBI,4T2.] 

BJffLNvnr  Lm  whibxvxb  Tbisp  ass  de  bonis  agpwria^  will 

BaPLxviN  A  Local  Action,  Wren  and  Wren  not.— Beplevin  is  a  loosl  ao* 

tion  in  cases  of  distress  for  rent,  becaose  the  place  is  material,  but  Bol 

where  the  object  is  merely  to  try  the  right  of  property. 
BsriiEviN,  IN  MisaoiTRi,  is  not  a  Logaxi  Action  in  any  esse^  beesose  di^ 

tress  for  rent  does  not  exist  here. 
To  Maintain  Rbplbvin,  in  Missoubi,  all  tbat  is  Nnousabt  is  to  show 

aetnal  possession,  or  the  immediate  right  thereto  in  the  plaintiff,  and  that 

the  property  was  subeequently  found  in  the  hands  of  another  without 

the  plaintiff's  consent. 
Plaos  dobs  not  Bbooms  Matxbxal  bt  bdno  AiiiiaBD  in  the  oompiaint  is 

such  an  action,  bat  may  be  stricken  out  as  snrplossg^ 
SuBPLOSAaB  MAT  BB  Stbicxbn  oot  OP  A  COMPLAINT,  bat  the  objeotionabis 

part  can  not  be  stricken  oat  where  enough  will  not  remain  to  make  a 

oaose  of  action. 
Bbbonbous  Judombnt  against  thb  PuoNTDrpwiLL  not  bb  Rbvxbsxd  whea 

the  coort  can  soe  from  the  whole  record  that,  apon  a  second  trial,  he  caa 

not  amend  the  apparent  defects;  otherwise^  if  he  osn. 
Bbtitbn  or  SoMMONS  MAT  BB  Ambndbd  aooordiQg  to  the  fsoti^  to  showthal 

a  copy  left  at  the  defendant's  residence  was  left  with  a  member  of  his 

family. 

Apfbal  from  the  Marion  ooantj  ciroait  court.  The  opinion 
Btates  the  case. 

By  CSourt,  MoQibs,  0.  J.  Orocker  brought  an  action,  of  rd« 
plevin  against  Mann  for  taking  a  n^gro.  The  declaration  states, 
that  on  a  certain  day  the  plaiutiff  was  possessed  of  the  slaye  ia 
the  connty  of  Marion,  and  that  afterwards,  on  that  day,  iu  the 
ooanty  of  Marion  (on  the  public  highway  leading  from  Palmyxm 
to  Hannibal,  about  five  mileB  from  Palmyra),  the  defendaaft 


Oot.  1834.]  Obooob  v.  Mann.  686 

Mann  took  the  eaid  daTe,  and  imjaBtly  detains  the  same.  Tha 
defendant  pleaded  non  eepU,  and  property  in  himself ,  etc. 

The  evidence  on  the  part  of  the  plaintiff  was,  that  he  pnr- 
ehased  the  slaye  at  a  constable's  sale,  on  execution,  and  jndg^ 
ment  of  some  person  against  Mann;  that  the  property  was 
levied  on  as  Mann's  property,  and  that  the  plaintiff  was  tha 
purchaser,  etc.  To  the  admission  of  this  evidence,  the  defend- 
ant objected;  but  the  court  let  the  testimony  go.  The  plaint- 
iff proved  the  delivery  of  the  propeity  to  him,  by  the  constable; 
he  then  proved  that  afterwards,  Mann  was  found  in  possession 
of  the  property,  in  the  county  of  Marion;  and  that  the  sheriff 
took  it  from  him  by  the  writ  of  replevin.  No  proof  was  given 
as  to  the  manner  of  Mann's  getting  possession;  no  proof  was 
given  to  show  that  Mann's  possession  commenced  on  the  high- 
way leading  from  Palmyra  to  Hannibal,  etc.  On  this  state  of 
the  testimony,  the  defendant  asked  the  court  to  instruct  the 
jury,  that  if  they  believed  from  the  evidence  the  defendant 
did  not  unlawfully  take  the  slave  from  the  plaintiff,  at  the 
place  in  the  declaration  mentioned  and  described,  they  must 
find  for  the  defendant;  which  instruction  the  court  gave;  then 
a  verdict  and  judgment  were  given  for  the  defendant.  The 
giving  this  instruction  is  assigned  for  error. 

The  question  made  by  U.  Wright  and  Hunt,  the  counsel  for 
Mann,  is,  that  the  action  of  replevin  is  local,  and  that  the 
plaintiff  having  failed  to  prove  the  taking  at  the  place,  that  is, 
on  the  highway  leading  from  Hannibal,  etc.,  can  not  recover. 

J.  Anderson,  counsel  for  the  plaintiff,  insists  that  the  action 
is  transitory. 

We  will  examine  this  question;  there  can  be  no  sort  of  doubt 
that  the  action  of  replevin  is  local  in  England.  Many  books 
and  authorities  will  prove  this.  It  has  often  been  decided  also 
in  New  Tork  that  it  is  so.  In  England  the  action  was  almost 
exclusively  confined  to  cases  of  wrongful  distress,  for  rent  or 
damage  feasant.  The  instances  of  its  application  to  other  cases 
was  so  rare,  that  Sir  Wm.  Blackstone  laid  it  down  as  the  law 
in  the  third  volume  of  his  justiy  celebrated  commentaries,  that 
it  would  not  lie  in  oUier  cases. 

Farther  research  has  shown,  however,  that  Blackstone  was 
mistaken  in  this;  and  that  the  action  might  be  maintained  in 
all  cases  where  trespass  would  lie.  When  cattle  broke  into  a 
man's  close,  the  owner  of  the  close  might  seize  and  keep  the 
cattle  till  satisfaction  was  made.  When  this  remedy  for  break- 
big  fences  is  allowed,  it  must  often  happen  that  the  owner 


686  Cbooxeb  v.  Mann.  [Missomi, 

would  either  take  too  much  distress,  or  misuse  it  afterwards; 
refuse  to  deliver  the  distress  when  satisfaction  is  offered,  or 
think  enough  had  not  been  offered.  In  such  case  the  owner 
brought  replevin.  The  defendant  must  show  he  had  a  close, 
and  where  it  was,  and  that  the  beasts  broke  in,  etc.  In  this 
way  the  identical  field  and  lot  where  the  cattle  were  taken,  be- 
came material.  When  the  owner  of  lands  and  tenements  leased 
tbe  same  to  tenants  who  did  not  pay  the  rent,  the  law  gave  the 
landlord  a  right  to  go  to  the  land,  and  into  the  houses,  and 
take  as  much  property  as  would  be  sufficient  to  pay  the  rent  in 
arrear,  and  be  might  sell  the  distress  if  the  rent  were  not  paid. 
If  in  these  cases  no  rent  were  due,  the  distress  excessive,  or  if 
the  property  of  a  stranger  happen  to  be  found  on  the  land,  and 
was  distrained,  the  action  of  replevin  would  lie;  or  if  the  land- 
lord took  tbe  property  of  the  tenant  at  any  other  place  than 
on  tbe  leased  premises,  the  action  would  lie.  In  this  way 
there  was  a  necessity  that  at  least  in  all  the  cases  arising  out  of 
distress  for  rent,  the  action  should  be  local;  because  if  the  dis- 
tress were  made  at  any  other  place  than  on  the  premises  where 
and  for  which  rent  was  due,  it  would  be  void,  hence  the  neces- 
sity of  laying  in  the  declaration,  the  place  with  certainty;  but 
in  all  those  cases  where  the  object  of  the  replevin  was  to  txy 
the  mere  right  to  property,  without  any  reference  to  place, 
there  could  be  no  more  reason  why  the  exact  place  should  be 
any  more  material  than  it  could  be  where  a  trespass  was 
committed  in  actions  of  trespass;  nor  more  material  than  it 
would  be  where  any  other  injury  might  be  committed;  but  as 
the  action  of  replevin  was  mainly  used  in  cases  of  distress, 
where  the  place  was  material,  it  is  not  too  much  to  say,  that 
the  action  itself  became  settled  in  the  English  law  to  be  local. 

In  Missouri  there  is  no  such  thing  heard  of  as  distress  of 
beasts  for  breaking  fences,  and  indeed  this  right  does  not  ex- 
ist. Because,  by  the  second  section  of  the  act  of  the  general  as- 
sembly to  regulate  inclosures,  a  remedy  is  expressly  given  by 
suit  before  a  justice  of  the  peace:  B.  0.  438.  This  remedy  ex- 
isted at  the  time  the  common  law  was  introduced,  which  ex- 
pressly excludes  all  those  portions  of  the  common  law  contrary 
to  the  statute  law:  B.  0.  491.  Distress  for  fence-breaking  and 
the  remedy  given  by  statute  are  perhaps  inconsistent;  at  any 
rate,  the  statute  remedy  supersedes  the  other  with  regard  to 
the  right  of  distress  for  rent;  it  never  has  been  used  in  this 
country;  it  is  a  common  law  right;  but  from  the  drcumstanoe 
that  since  the  American  govemment  overspread  this  countcj, 


Oct  1834.]  Cboceeb  v.  Mask.  G87 

uotil  the  present  day,  it  never  has  been  used,  at  least  we  never 
heard  of  a  oase,  ezoept  one,  we  think  that  remedj  may  fairly  be 
supposed  to  be  obsolete.  We  have  a  statute  giving  an  action 
of  debt  for  rent,  on  leases  for  life.  The  second  section  of  that 
act  gives  an  action  of  assumpsit  in  all  cases  where  the  agree- 
ment for  rent  is  not  by  deed:  B.  0.  488;  now  in  all  cases  the 
agreement  is  by  deed  or  not.  This  remedy  is,  perhaps,  all  the 
remedy  the  country  required,  and  was  deemed  so  by  the  legisla- 
ture in  1826,  when  the  act  was  passed.  That  this  was  thought 
sufficient,  is  somewhat  deducible  from  the  fact,  that  before  that 
time  distress  had  not  been  resorted  to;  this,  then,  could  not  be 
accumulation.  The  statute  which  introduces  the  common  law 
excludes  all  such  portions  as  are  repugnant  to  or  inconsistent 
with  the  statutes  of  the  state  for  the  time  being.  Now  perhaps 
it  may  be  literally  true  that  this  act  respectiog  rent  is  not  re- 
pugnant to  or  inconsistent  with  the  common  law;  yet  the  fact 
that  the  legislature  have  taken  up  the  subject  and  covered  the 
whole  ground,  is,  in  our  opinion »  a  good  reason  why  the  com- 
mon law  should  be  considered  superseded;  and  the  bare  fact 
that  the  remedy  of  distress  for  rent  has  never  been  used  is  per- 
haps a  good  reason  why  it  should  be  considered  obsolete. 
From  this  it  follows,  that  there  is  no  necessity  for  the  action  of 
replevin  to  be  local;  when  the  reason  of  a  law  ceases,  the  law 
also  ceases;  this  is  a  good  rule  of  common  law,  which  applies  in 
this  case.  Furthermore,  we  can  see  no  reason  why  an  action  of 
replevin,  with  us,  should  be  local  as  used  in  this  state.  It  be- 
ing a  useful  action,  it  should  not  be  subject  to  that  incumbrance, 
until  a  case  arises  in  which  the  reason  exists;  then  the  local 
quality,  for  the  purposes  of  justice,  should  be  attached.  An- 
other reason  why  we  think  the  action  is  not  local  is,  that  the  leg- 
islature manifested  a  strong  intention  it  should  not  be  so.  By 
the  act  to  regulate  replevin,  B.  0.  669,  they  say  **  that  in  all 
cases,  where  any  goods  or  chattels  shall  be  taken  from  the  pos- 
session of  any  person  lawfully  possessed  thereof,  without  his  or 
her  consent,  it  shall  be  lawful  for  such  person  to  bring  an  ac- 
tion of  replevin  therefor  against  any  person  in  whose  hands  the 
same  may  be  found."  This  statute  was  intended  to  put  the  ac- 
tion of  repleviu  on  a  useful  footing. 

All  that  ia  necessary  to  be  done  to  comply  with  this  statute 
is,  to  show  the  plaintiff  possessed  the  property  actually ,  or  had 
the  right  to  immediate  possession,  and  that  the  same  was  found 
in  the  hands  of  another,  that  other  must  account  for  such  pos* 
session.    If  this  be  what  the  statute  requires,  why  should  the 
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locality  of  the  o\A  common  law,  uaefnl  in  England  in  aome  oaaea, 
be  thrown  around  a  remedy  bo  nsefnl  as  repleyint  Bat  it  is 
aaid  that  if  this  action  is  not  local,  yet  the  plaintiff  has  made  ii 
BO  by  alleging  the  taking  to  be  at  a  particular  place,  he  mnsi 
prove  it;  to  avoid  this  conclusion,  the  counsel  for  the  plaintiff 
relies  on  the  rule  of  law  which  says,  surplusage  may  bestriek«i 
out;  we  think  this  rule  can  justly  apply  in  this  case.  The 
plaintiff  first  says,  the  defendant  took  the  property  from  him  im 
the  county  of  Marion  (on  the  highway  leading  from  Palmyra  to 
Hannibal,  about  five  miles  from  Palmyra).  If  we  strike  oak 
all  within  the  brackets,  then  there  is  no  objection  to  the  declara- 
tion. It  will  then  read  that  the  taking  was  in  the  coonty  of 
Marion. 

The  rule  as  to  striking  out  is,  that  if,  when  the  objeetionaUe 
part  is  stricken  out,  there  is  not  enough  left,  then  it  can  not  bo 
stricken  out.  In  this  case,  that  laid  within  the  faraokets  is  en- 
tirely surplusage;  and  when  stricken  out  leaTCs  a  good  dedaca- 
tion.  We  are  of  opinion  the  circuit  court  erred  in  giving  the 
instruction  it  did  give. 

But  it  is  said  that  the  law  is,  that  although  the  court  erred 
in  giving  the  judgment  it  did  give,  yet  if  upon  an  inspection  of 
the  whole  record  the  court  can  see  that  the  plaintiff  could  not 
lawfully  recover,  the  court  will  let  the  judgment  stand.  This  is 
the  law  and  practice  of  this  court,  with  this  modification: 

That  if  we  see  the  plaintiff  can  not  amend  the  defects  now  ap- 
parent against  him,  the  judgment  must  stand;  but  if  he  can,  on 
a  future  trial,  consistently  with  law  make  his  case  better,  vre 
will  reverse  the  judgment  and  let  him  make  the  experiment. 

In  this  case,  we  see  no  reason  why  he  can  not  make  his  case 
better;  ho  may,  consistently  with  the  nature  of  the  thing,  if 
the  fact  will  justify  it,  and  that  we  can  not.  now  determine;  he 
may  amend  all  the  defects  alleged  against  him.  Even  the  objec- 
tion made  to  the  return  of  the  constable  in  the  original  sum- 
mons, may,  by  leave  of  the  justice,  be  amended  so  as  to  cor- 
respond with  the  truth.  The  only  objection  to  this  is,  that  the 
return  does  not  show  whether  the  copy,  which  was  left  at  the 
defendant's  house,  was  left  with  a  member  of  his  family  or  not; 
the  truth  is  one  way  or  the  other.  Upon  this  point  one  of  the 
judges  is  not  very  clear.  ^ 

The  judgment  is  reversed,  remanded,  etc.    • 


Retlevih  is  not  Ck>NnirKD  to  Casodi  or  DrarBxas  for  r«nt^  bat  lies  te 
every  unlawful  taking  and  detention  of  goods:  Panffiwm  v.  Patridge^  5  Am. 
Dea  250;  Manh/oU  v.  DwoU^  19  Id.  463,  and  note;  DaggtU  t.  Sobma,  21 
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Id.  762;  Smyd^r  r.  Vaux,  Id.  466;  ChMn  t.  Saetm,  25  Id.  258;  AUm  v. 
Crarjff  Id.  666,  and  note.  It  lies,  thenfore,  wherorer  trwptii  de  bom»  cw- 
poriaUa  will  lie:  Panffium  t.  Pairidge,  6  Id.  260;  Clark  ▼.  Skinner,  11  Id. 
602,  per  PUtt,  J.;  MarthaU  v.  Dovia,  19  Id.  463;  ABm  v.  Crary,  25  Id. 
666;  Me,  also,  the  note  to  Dtmham  r.  Wydutf,  20  Id.  688.  It  is  held  in 
Badger  t.  Phinney,  8  Id.  105,  that  an  nnlawfal  taking  is  nnneoenary  to 
TP^in»Am  the  action,  but  that  it  ia  sufficient  if  there  be  an  nnlawfnl  deten- 
tion. In  Connectiont^  however,  it  is  held  that  the  action  lies  only  where 
oattle  or  goods  have  been  impounded  or  distrained:  Waiaon  t.  Waimn,  23 
Id.  ^4,  and  note.  So,  also,  it  seems  in  South  Carolina;  and  by  a  statute 
passed  in  1823,  the  remedy  was  restricted  in  Virginia  to  cases  of  wrongful 
distress,  and  is  entirely  abolished  in  West  Viiginia:  See  the  note  to  KeUogg 
▼.  Churchill,  9  Id.  107.  As  to  whether  this  action  lies  for  goods  unlawfully 
taken  on  execution  or  mesne  process,  see  KeUogg  t.  Chtrehill,  Id.  104,  and 
note;  Clark  v.  Skinner,  11  Id.  302;  OiH  v.  Cole,  10  Id.  616;  Smith  v.  fftmi- 
ingitm,  14  Id.  331;  Ditnham  v.  Wyekof,  20  Id.  696»  and  note.  In  Skinner 
V.  Stonae,  4  Mo.  95,  it  was  held,  approving  the  opinion  eiprwsed  in  the 
principal  case  on  that  point,  that  replevin  would  lie  withoot  any  actual  tak« 
tng  from  the  plaintiff  by  any  one. 

DianuEss  von  Bbvt  Lm,  Whct. — See  the  note  to  JJehtenikaler  t. 
ThompBon,  15  Am.  Dec  584. 

AjiKNDMBirr  or  Rbturnb  of  Lioal  Pnocna.— Ses^  on  this  subject^ 
Malone  v.  Samuel,  13  Am.  Deo.  172,  and  note;  freeman  t.  Paml,  14  LL  237l 
Barnard  v.  Sievene,  16  Id.  733;  Berry  v.  Ori/Uh,  18  Id.  I09|  H^Um  v.  ifo- 
Mmn,  20  Id.  58. 


1 


CASES 

ZH  THE 

fflGH  COURT  OF  ERRORS  AND  APPEALS 

or 
MISSISSIPPL 


OiiDHAM  t;.  Ledbeiteb. 

(1  HOWAID,  IS.] 

Gkiditob  of  Patib  of  ▲  Pbomusobt  Nora  has  no  li^t  to  oonlnl  tiM 

appfopriatkm  of  its  prooeeds  after  aangnment  thereof  by  aoch  pajeeu 
81BTI0I  OF  Oabkibhmint  will  not,  after  tranafer  withoat  notioe^  aabject 

the  debt  dae  by  the  maker  to  the  demand  of  the  attaching  creditor. 
Oabnibhu  who  Satibfikb  JuDaMXHT  after  notice  of  the  tnnafer  of  the 

note,  doee  so  in  his  own  wrongs  and  though  exeoatiaii  may  have  been 

awarded  against  him,  such  satisfaction  will  constitate  no  defense  to  the 

claim  of  the  anignee. 
OAMSmoMM  IS  BouHB  TO  Bee  that  bond  is  giTen  by  the  sttaeWng  craditor; 

and,  unless  it  is  given,  payment  by  him  of  the  judgment  is  in  his  own 

wrongs  and  he  will  be  liable  to  the  assignee. 

Assumpsit.    The  opinion  states  the  oase. 

Orayson^  for  the  appellant. 

By  Goart,  Smiths  J.  The  promissoxy  note  of  Henzy  Led- 
better  to  Conway  Oldham,  bearing  date  the  eigfateenih  day  of 
Februazy,  1828,  and  payable  on  the  first  of  Januaiy,  1830, 
was,  on  the  eleventh  day  of  May,  for  a  valnable  consideration, 
assigned  by  the  said  Oldham  to  Wm.  B.  Oocke.  An  action  of 
assumpsit  on  said  note,  in  the  name  of  Oldham,  for  the  use  of 
Cocke,  the  appellant,  was  brought  to  the  April  term  of  1830, 
in  the  Jefferson  circuit  court.  To  this  action  defendant  pleaded 
the  general  issue,  and  by  agreement  of  counsel  was  authorised 
to  avail  himself  of  any  ground  of  defense,  which  would  form 
the  legal  and  appropriate  subject  of  a  special  plea;  The  de- 
fense set  up  by  the  defendant  under  this  agreement,  went  to 
a  discharge  or  payment  of  a  part  of  the  plaintiff's  demand. 
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The  bill  of  exceptions,  tendered  to  the  court  by  plaintiff's  coan- 
ael,  discloses  the  state  of  facts  apon  which  the  defendant  rested 
his  defense.  These  appear  to  be  as  follows:  After  the  assign- 
ment of  the  note  declared  on,  and  before  it  became  due,  three 
leveral  processes  in  attachment  were  sued  out  against  the  effects 
of  Oldham,  the  payee  of  the  note,  as  a  non-resident  debtor, 
and  process  of  garnishment  in  each  of  these  cases  was  levied 
on  Ledbetter,  the  defendant  in  this  suit,  as  the  debtor  of  said 
Oldham.  The  plaintiffs  in  attachment  having  proceeded  to 
final  judgment  against  Oldham, •obtained  judgments  also  against 
the  garnishee,  and  executions  were  awarded  thereon.  The 
judgments  thus  rendered  against  the  garnishee,  were  finally 
satisfied  by  him  on  the  twenty-fourth  day  of  September,  1880. 

It  is  not  pretended  that  Ledbetter  had  notice  otherwise  than 
by  the  proceedings  in  this  cause;  and  the  recoveries  here  recited, 
with  the  satisfaction  had  thereon,  having  been  presented  to  the 
jury  in  support  of  defendant's  ground  of  defense,  the  court  was 
asked  by  the  plaintiff's  counsel  to  instruct  the  jury,  that  if 
they  believe  from  this  evidence  that  these  attachments  had  is- 
sued after  the  transfer  of  the  note,  and  before  it  became  due;  and 
that  the  defendant  had  notice,  in  the  manner  above  mentioned, 
of  such  transfer  before  final  satisfaction  of  the  said  executions; 
which,  after  payment  or  satisfaction,  was  in  defendant's  own 
wrong,  and  that  the  plaintiff  was  entitled  to  recover  the  full 
amount  of  his  note. 

And  also,  that  the  judgments  and  executions  in  the  attach- 
ment cases,  and  even  satisfaction  thereof  after  notice  of  transfer, 
constituted  no  valid  plea  in  bar  in  the  absence  of  proof  that  the 
several  plaintiffs  in  the  attachment  cases  had  given  bond,  con- 
ditioned as  required  by  the  twtoty-sixth  section  of  the  law  of 
attachments  of  this  state:  which  instraction  the  court  refused 
to  give,  and  a  verdict  having  been  found  for  the  plaintiff  only 
in  the  amount  of  the  excess  of  the  note  above  the  aggregate 
sum  of  the  executions  in  the  attachment  cases,  he  has  removed 
his  cause  into  this  court  of  appeal. 

To  ascertain  whether  the  court  below  erred  in  refusing  the 
instruction  asked  for,  it  vrill  be  necessaiy  to  inquire: 

1.  Whether,  under  the  state  of  facts  here  detailed,  the  debt 
due  from  Ledbetter  could  be  subjected  to  the  demands  of  the 
ereditors  of  Oldham  by  virtue  of  the  process  of  attachment  ? 

By  the  statute  law  of  this  state  (page  464,  sec.  9),  promissory 
notes  may  be  assigned  by  indorsement,  though  the  same  be  not 
made  payable  to  order;  and  by  the  principles  of  the  common 
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law,  they  are  transferable  by  bare  deliTeiy.  In  either  oaae  theie 
has  operated  a  complete  divestment  of  all  right  to  the  contents 
of  the  note,  and  of  all  authority  to  control  their  appropriation 
«yn  the  part  of  the  payee.  In  the  one  case  the  assignee  is  clothed 
^th  acithority  to  sue  in  his  own  name;  in  the  other  the  trans- 
feree is  empowered  to  use  the  name  of  the  payee  to  oonsnmmaia 
his  equitable  interest  by  a  collection  of  the  money. 

The  servioe  of  garnishment  will  not,  after  transfer,  thoogfa 
mthout  notice,  subject  the  debt  due  by  the  maker  to  the  de- 
mand of  the  attaching  creditor;*  for,  as  by  assignment  or  delir- 
«zy,  the  parly  into  whose  hands  the  note  may  come  is  instantftr 
Tested  with  an  absolute  right  to  control  its  contents;  the  payer 
from,  that  anount  becomes  the  debtor  of  the  holder,  and  rei^ 
possible  to  him  alone.  The  process  of  attachment  can  not 
restore  a  relation  which  has  ceased  to  exists  or  appropriate 
rights  of  one  individual  to  a  discharge  of  the  obligations  of 
imother.  If  litis  position  should  require  aid  from  authorit}^ 
a  decision  of  the  supreme  court.  Walk.  889,  made  in  refer- 
ence to  the  existing  laws  on  this  subject,  will  be  found  fully  to 
sustain  it. 

2.  The  record  furnishes  no  evidence  of  notice  of  tean»- 
ler  or  assignment  anterior  to  the  confession  of  the  gai^ 
nisheesi,  and  it  is  contended  by  counsel  that  the  answer  of  the 
garnishee  before  notice  will  preclude  the  asdgnee.  This  posi- 
tion is  unsustained  by  direct  authority,  and  is  in  violation  of 
principle.  We  have  seen  that  by  assignment  for  a  valuable  con- 
sideration the  payee  or  indorsee  is  divested  of  all  right  to  and 
idl  control  over  the  note  assigned.  Against  what,  then,  can  the 
attachment  operate  in  the  hands  of  the  garnishee  t  The  relatioti 
of  creditor  and  debtor  has  ceased  as  between  the  defendant  in 
attachment  and  the  maker  in  the  note.  It  is  true,  that  by  the 
statute  above  referred  to,  the  anti-commercial  principle  is  estab* 
lished,  that  payment  after  assignment  and  before  notice,  will  be 
«  good  defense  in  ihe  subsequent  action  of  the  indorsee  or 
holder  upon  the  note.  But  this  provision  of  the  notice  can  not 
be  so  construed  as  to  embrace  the  case  of  a  garnishee  who  has 
not,  before  notice,  satisfied  the  judgment  against  him. 

The  garnishee  is  regarded  by  the  law  somewhat  in  the  light 
of  a  trustee,  and  as  such  is  bound  to  protect,  by  legal  and  ap- 
propriate steps,  the  rights  of  all  parties  to  the  goods  or  credite 
«ttaebed  in  his  hands;  and  if,  after  notice,  though  execution 
may  have  been  awarded  against  him,  he  shall  satisfy  the  judg- 
•ment,  it  will  be  in  his  own  wrong  and  constitutes  no  valid  da« 
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fense  to  the  claim  of  the  assignee.  This  position  is  fully  sus- 
tained by  an  authority  in  1  Wash.  0.  C.  425;  and  in  4  Greenl.. 
433,  it  was  held  that  a  trustee's  judgment  is  no  protection  to 
the  trustee  against  the  claims  of  the  person  whose  effects  or 
credit  were  iu  his  hands,  unless  it  has  been  satisfied.  The  do* 
cision  of  the  court,  in  the  case  of  PrescoU  v.  HtiU,  17  Johns. 
290,  is  in  accordance  with  these  authorities,  except,  perhaps,  it 
may  be  inferred  that  the  court  would  have  enforced  the  rights 
of  an  assignee  who  had  only  an  equitable  interest  in.  the  con- 
tents of  the  note  against  the  maker,  even  after  a  garnishee 
judgment  and  satisfaction  thereof.  The  plaintiff  here  having 
notice  by  the  proceedings  in  the  case  of  the  assignment  of  thia 
note,  could  have  protected  himself  against  the  execution  of  the 
attaching  creditor  by  a  bill  of  interpleader.  And  as  he  did  noi 
choose  to  resort  to  a  court  of  equity  to  shield  him  from  the  de- 
mand of  the  attaching  creditor,  he  must  abide  the  consequenoee 
of  his  own  act. 

8.  It  is  incumbent  on  the  garnishee,  in  a  foreign  attachment, 
after  execution  and  before  sale,  to  see  that  the  attaching  cred* 
itor  has  given  bond,  with  surety,  conditioned  as  required  by  the 
twenty-sixth  section  of  the  attaching  law,  in  order  to  protect 
himself  against  the  demands  of  the  person  whose  effects  and 
credits  haTe  been  attached  in  his  hands.  It  is  contended  that 
the  legitimate  construction  of  the  law  above  referred  to,  would 
exclude  this  and  all  similar  cases  from  its  operation.  The 
language,  abstracted  from  the  intention  of  the  legislature,  may 
well  be  made  to  bear  such  interpretation;  but  I  doubt  if,  upon 
a  careful  review  of  the  subject  and  object  of  this  act,  any  one 
would  be  found  disposed  to  restrict  it  to  cases  where  only  chat- 
tels capable  of  sale  are  attached  in  the  hands  of  the  garnishee. 

The  object  of  the  legislature  in  requiring,  after  execution, 
and  before  sales,  surety  to  be  found  by  the  plaintiff  in  attach- 
ment, "that  if  the  defendant,  by  himself  or  attorney,  shall 
come  into  court  and  disproye  or  avoid  the  debt  recovered 
against  Lim  by  the  plaintiff,  or  shall  discharge  the  same  with 
costs,  that  then  the  plaintiff  shall  restore  to  the  defendant  the 
goods  and  chattels,  lands  and  tenements,  or  the  value  thereof, 
by  the  plaintiff  attached  and  condemned,  or  so  much  thereof 
as  shall  be  disproved  or  discharged/'  was  manifestly  intended 
to  protect  the  absent  debtor  from  fraudulent  and  unfounded 
demands.  Debts  due  to  the  defendant  in  attachment,  though 
a  chattel  interest,  and  forming  a  species  of  property,  are  not 
objects  of  sale.    An  attachment  being  a  proceeding  in  rem, 
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operates  by  a  levy,  an  aBsignment  in  law^  of  choses  in  action^ 
and  a  transfer  of  chattels  and  lands  to  the  creditor. 

A  sale  of  chattels  attached,  which,  bj  law,  have  been  trans- 
ferred to  the  plaintiff,  is  made  not  for  the  purpose  of  changing 
the  ownership,  but  to  ascertain  their  value.  There  could  then  be 
no  better  reason  advanced  to  require  bond  of  an  attaching  creditor 
before  sale  of  goods  than  in  the  case  of  the  payment  of  money  on 
judgment  of  garnishee.  Nor  can  there  be  a  distinction  founded  in 
good  sense  in  reference  to  the  defendant  in  attachment,  which,  for 
his  security,  would  make  it  necessary  in  the  former  case  to  re- 
quire bond,  but  not  in  the  latter.  I  think  then  that  there  is  no 
reasonable  ground  to  doubt  that  the  legislature  intended,  in  all 
cases  where  either  chattels  or  lands  are  to  be  sold,  or  money  io 
be  paid  by  garnishee,  bond  with  security  should  be  required  by 
the  attaching  creditor.  This  interpretation  of  our  attachment 
law  is  powerfully  sustained  by  the  coincident  construction  given 
to  a  law  (Sergeant  on  Attach.  186),  identical  in  this  respect 
with  our  own,  by  the  judicial  tribunals  of  Pennsylvania:  See 
Sergeant  on  Attach.  32, 108,  151;  1  Binn.  25. 

The  garnishee  standing  in  the  relation  of  trustee  to  the  defend- 
ant after  service  of  garnishment,  is  bound  to  see  that  the  requi- 
sites of  the  law  are  complied  with.  It  results,  therefore,  as  a 
necessary  consequence,  that  unless  bond  is  given,  as  before 
pointed  out,  a  payment  or  satisfaction  of  the  judgment  by  the 
garnishee  must  be  in  his  own  wrong,  and  he  will  be  bound  to 
the  defendant  or  his  assignee. 

Having  investigated  these  points,  I  am  dear  in  the  opinion 
that  the  court  below  erred  in  refusing  the  instruction  asked  for. 

The  judgment,  therefore,  will  be  reversed,  cause  remanded, 
and  venire  facias  de  novo  awarded. 


Cited  in  Hardy  v.  //uyi^,  11  GaL  350,  to  the  point  that  a  gsniihee  ia  re- 
garded aa  a  trastee,  and  ia  bonnd  to  protect  the  rights  of  the  partiea  to  the 
property  in  hia  hands,  and  if  he,  after  notice,  aatiafiea  the  judgment,  it  will 
be  in  hia  own  wrong.  Cited  and  explained  in  Yarhorough  ▼.  Thompton^  8 
8med.  &  M.  295,  where  it  ia  said  that  the  atatement  in  the  principal  caae,  that 
the  plaintiff  could  protect  himaelf  by  bill  of  interpleader,  was  inadvertently 
thrown  out,  and  was  not  a  point  for  decision  in  the  caae. 

It  was  decided  in  SeoU  v.  //i^,  22  Am.  Dec.  402,  that  a  debt  evidenced  by 
a  note  payable  to  order  may  be  attached,  but  that  the  plainti£(  in  order  to 
recover  judgment  against  the  garniahee,  moat  show  that  the  defendant  waa 
atiU  the  holder  of  the  note.    See  note  to  that  caae,  page  466. 


— "  --^---^ 
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Datis  v.  Dixon's  Adm'b. 

(1  BowASD,  61] 

Oimr o  OF  FoBXBcx>MZNO  BoKD  fo&  PBOpmBTr  taken  under  exeoatioo  i% 
when  forfeited,  a  eatiafaction  of  the  prior  judgment;  and  an  injnnotioD 
from  a  court  of  equity  to  restrain  proceedings  under  sach  prior  judgment^ 
is  no  defense  to  a  sheriff  in  an  action  brought  against  him  for  not  lery- 
ing  under  the  execution  issued  upon  the  forfeited  forthcoming  bond. 

Wbr  ov  iNJUKOnoK  TO  Rbstbain  PBOGSBDnros  AT  luLW  is  inoperative,  nn^ 
less  a  bond  is  given  by  the  parties  who  obtain  it. 

MonoH  for  judgment  against  the  sheriff  of  Wilkinson  county, 
for  neglecting  to  make  a  levy.  Pitcher,  administrator  of  Dixon, 
obtained  a  judgment  against  James  and  Lucy  Shaffer.  Execu- 
tion issued  on  this  judgment,  and  the  sheriff  levied  upon  cer- 
tain property,  for  the  forthcoming  of  which  the  defendants  gave 
a  bond,  with  one  Wood,  as  surety.  This  bond  was  forfeited, 
and  an  execution  thereon  was  issued  against  the  defendants 
and  Wood,  and  placed  in  the  hands  of  Davis,  the  sheriff,  but 
he  neglected  to  make  the  levy.  Dixon's  administrator  there- 
upon moved  for  judgment  against  him  for  such  neglect.  Da- 
visy  in  answer  to  this  motion,  gave,  as  an  excuse  for  not  making 
the  levy,  an  injunction  from  the  court  of  equity  restraining 
proceedings  on  the  first  judgment  against  the  Shaffers.  The 
court  granted  the  motion  and  gave  judgment  against  the  sher- 
iff, who  prosecutes  a  writ  of  error. 

OUdart,  for  the  plaintiff  in  error. 

EenderBon,  for  the  defendant  in  error 

By  Court,  Shaxxbt,  0.  J.  On  a  motion  in  the  circuit  court  of 
Wilkinson  county,  the  administrator  of  Dixon  recovered  judg- 
ment against  Fielding  Davis,  who  was  sheriff,  for  failing  to 
make  the  money  on  an  execution  against  James  Shaffer,  Lucy 
Shaffer,  and  Michael  Wood.  He  resisted  the  motion  on  the 
ground  that  the  execution  had  been  enjoined. 

The  injunction  is  made  part  of  the  record,  and  involves  the 
only  questions  in  the  case.  The  execution  emanated  from  a  judg- 
ment on  a  forthcoming  bond,  and  the  injunction  does  not  extend 
to  this  judgment,  but  only  to  the  original  judgment  obtained  at 
the  April  term,  1830,  against  Lucy  Shaffer  and  James  Shaffer. 
It  has  been  decided  in  this  state  in  three  different  cases,  that  the 
giving  of  a  forthcoming  bond  is  a  satisfaction  of  the  prior  judg- 
ment if  the  bond  be  forfeited;  and  this  seems  to  be  the  law  also 
in  Yiiginia:  Walk.  175.  251,  267;  3  Munf.  454.    The  judg- 
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meni  originally  obtained  in  this  case  was  satisfied,  and  the  in- 
junction should  have  been  on  the  judgment  on  the  forthcoming 
bond. 

But  there  is  another  insnrmountable  objection  to  this  injnne- 
iion.  No  bond  wa9  given  by  the  parties  who  obtained  it,  and 
even  if  administrators  are  not  bound  to  give  bond,  yet  all  the 
defendants  in  the  execution  do  not  appear  to  have  been  admin- 
istratorSy  and,  consequently,  there  was  nothing  to  stop  the 
operation  of  that  particular  execution.  In  p.  96,  sec.  44,  of  the 
Revised  Code,  bond  is  positively  required,  and  the  clerk  is  re- 
quired to  indorse,  that  the  operation  of  the  injunction  is  to  be 
suspended  till  bond  is  given. 

The  judgment  of  the  court  below  must  be  affirmed. 


Neviet  V.  Gillespie. 

[1  HOWABD,  108.] 

CouBTB  OF  EQUirr  will  90T  Intkbpobi  when  legal  qnattioni  aloDO  sie 
involved,  except  in  cases  where  the  remedy  at  law  is  not  clear,  oertaii^ 
or  adequate,  or  where  the  subject-matter  of  contest  is  held  by  one  in- 
dividnal,  in  opposition  to  a  number  of  persons  who  controvert  his  rights 
and  who  hold  sepaxate  and  distinct  interests  depending  upon  a  oommoo 


Bill  or  Piagb  will  not  be  EnrsBXAnrKD  by  court  of  equity,  when  the 
right  ui  controverted  by  two  persons  only,  until  after  the  rinht  has  been 
established  satisfactorily  by  a  trial  at  law. 

iNJUKcnoir  TO  Stat  Wastb  will  hot  Ln  when  the  defendant  is  in  pot- 
session  by  an  adverse  title. 

Coubt  or  Equity  will  not  Intebtebb  in  cases  of  apprehended  trespaai^ 
except  in  extreme  cases,  where  the  threatened  injury  would  be  irrepara- 
ble, and  the  title  to  the  land  is  unquestioned. 

Pabtt  Implbadxd  bbiobb  a  Judicial  Tbibunal  must  use  due  diligenoe  ia 
availing  himself  of  every  legal  defense  proper  to  his  cause,  in  order  ta 
entitle  him  to  relief  in  equity. 

Bill  in  chancery,  filed  by  Gillespie  against  John  B.  NsTitfe 
and  George  W.  Nevitt.  The  btU  alleged  that  complainant  had 
acquired  title  to  a  tract  of  land  near  Natchez;  that  after  he  poi^ 
chased  the  land,  he  went  into  possession  and  exercised  various 
acts  of  ownership,  and  amongst  others  out  down  timber  at  sun- 
dry times;  that  the  defendants  had  caused  complainant  to  be 
arrested  several  times  for  trespass,  and  had  reoovered  judg« 
ments  for  several  sums,  on  which  judgments  they  had  taken  out 
executions,  which  they  threatened  to  levy  upon  the  complain- 
ant's property;  that  the  defendants  had  taken  possession  of  part 
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«f  the  land,  asd  comphunant  was  appreheimiTe  that  they  wonld 
•at  and  deetroj  the  timber  thereon.  The  bill  prayed  an  injuno- 
lion  against  the  defendants,  enjoining  them  from  proceeding 
further  npon  the  judgments,  and  from  the  commission  of  waste. 
The  injunction  was  granted,  and  the  defendants  demurred  for 
want  of  equity.  At  a  subsequent  term  they  withdrew  the  de- 
murreTy  and  moved  to  dissolve  the  injunction.  The  court,  after 
argument,  decreed  that  the  injunction  be  dissolved  so  far  as  it 
operated  to  restrain  the  commission  of  trespass  or  waste,  and 
retained  as  to  the  other  relief  prayed  for  in  complainant's  bill. 
Defendants  appealed. 

Orayson,  for  the  i^pellant. 

Buckner,  for  the  appellees. 

By  Court,  Sictb,  J.  This  is  an  appeal  from  a  decision  of  the 
ehanoellor  oyerruling  a  motion  in  the  court  of  chancery,  to  diish 
solve  an  injunction,  obtained  by  the  appellee,  for  want  of  equity 
in  the  bill.  The  questions  involved  in  the  contest  between  the 
parties  are  acknowledged  to  be  questions  purely  of  a  legal  char- 
acter, and  properly  cognizable  in  a  court  of  common  law.  It  is 
however  contended  that  the  case  disclosed  by  the  appellee,  in 
his  bill,  is  embraced  within  the  principle  of  a  peculiar  class  of 
laws,  of  which  equity  may  take  cognizance. 

Courts  of  equity  have  frequently  interposed  when  legal  quee- 
tions  alone  were  involved,  if  the  remedy  at  law  was  not  clear, 
eeitain,  or  adequate.  Courts  of  equity  will  also  interpose  to 
prevent  a  multiplicity  of  suits,  where  the  subject-matter  of  con* 
test  is  held  by  one  individual,  in  opposition  to  a  number  of  per- 
sons who  controvert  his  right,  and  who  hold  separate  and  dis- 
iinct  interests  depending  upon  a  common  source.  Not  that  it 
is  for  the  purpose  of  adjudicating  upon  the  legal  rights  of  the 
parties  litigant;  but  to  direct  their  ascertainment  under  the  su* 
perintendence  of  the  courts,  upon  issues  framed  by  it.  The 
right  of  the  court  of  chancery  thus  to  interpose,  is  regarded  as 
amongst  the  most  salutary  portions  of  its  juiisdiction.  The 
plaintiff,  by  its  interposition,  is  relieved  from  the  necessity  of 
bringing  a  number  of  suits  at  law  against  different  individuals 
to  quiet  the  same  common  right,  where  each  suit  would  estab- 
Ush  only  the  particular  right  in  question,  between  the  plaintiff 
and  defendant  in  that  suit.  The  chancery  court  will  also,  in  a 
third  class  of  cases  of  a  legal  character,  interpose  to  put  an  end 
to  vexatious  and  ruinous  litigation,  where  the  party  has  satis- 
factorily established  bis  right  at  law. 
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In  the  case  under  oonsideration,  it  is  not  pretended  that  the 
appellee  had  satisfactorily  established  his  right  hy  a  pietioos 
judgment  at  law;  so  far  from  this,  he  had  suffered  repeated 
judgments  to  be  entered  against  him,  in  a  magistrate's  ooort, 
for  alleged  trespasses  on  the  land  to  which  he  claims  title.  Nor 
had  the  appellee,  at  the  time  of  his  bill,  commenced  any  action 
at  law  to  try  the  legal  title  to  the  land.  It  is  clear,  then,  that 
it  is  not  upon  the  ground  that  his  case  is  within  the  principle 
of  the  last  class  of  cases,  above  described,  that  he  is  entitled  to 
iuYoke  the  interposition  of  a  court  of  chancery.  It  is  true  that 
in  the  case  a  greater  number  of  suits,  in  a  magistrate's  court, 
has  been  commenced  against  him  by  the  appellants  and  prose- 
cuted to  judgmeni  But  this  does  not  bring  the  case  within  the 
principle  alluded  to.  The  authorities  are  direct  and  numerous 
that  a  court  of  equity  will  not  entertain  a  bill  of  peace,  when 
the  right  is  controverted  by  two  persons  only,  until  after  the  right 
has  been  established  satisfactorily  by  a  trial  at  law.  See  1 
Brown  P.  0.  166;  2  Johns.  Ch.  281,  and  the  case  cited;  and  8 
Johns.  686. 

This  case  has  been  assimilated  to  the  case  reported  in  3 
Johns.  666,  and  it  was  contended,  in  argument,  that  the  princi- 
ple of  that  case  fully  sustains  the  decree  of  the  chancellor  here. 
I  am  unable,  howeyer,  after  a  most  careful  ezaminatibn,  to  per- 
ceive the  points  of  analogy  between  them.  In  that  case,  it  is 
true,  there  had  been  no  satisfactory  establishment  of  the  right 
at  law.  But  the  court  did  not  in  any  respect  base  its  decision 
upon  that  principle.  They  did  not,  as  remarked  by  Kent,  O.  J., 
regard  the  bill  of  respondent  as  strictly  in  the  right  of  a  bill  of 
peace.  The  court  evidently  regarded  their  decision  as  being 
not  directly  in  the  Hue  of  former  precedents,  for  Justice  Van 
Ness  remarked,  '  *  that  it  was  time  that  they  should,  for  the  pur- 
pose of  rendering  the  administration  of  justice  more  complete 
and  perfect,  take  the  lead  instead  of  waiting  for  precedents  in 
order  to  follow  them."  However  far,  then,  that  decision  may 
be  presumed  to  have  gone,  yet  it  is  not  based  upon  any  princi- 
ple which  can  be  considered  as  applicable  to  the  case  disclosed 
by  the  bill  of  this  appellee.  The  decision  was  in  that  case  predi- 
cated on  the  facts,  that  as  Kent,  0.  J.,  remarked,  that  ''Niooll 
did  not  appear  to  have  a  dear  remedy  at  law,"  and  that  the  ob- 
ject of  the  bill  was  to  prevent  a  multiplicity  of  suits  equally 
vexatious  and  oppressive  to  both  parties,  by  asking  aid  of  the 
court  of  chancery,  *'  to  have  the  title  tried  under  its  superin- 
tendence, so  that  there  might  be  a  final  decision." 
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A  majority  of  the  jadges  who  presided  in  that  oaiiae  were 
disposed  to  xegard  it  not  as  a  contest  between  two  persons  only, 
but  as  a  case  where  a  general  legal  right  is  claimed  against 
scTeral  distinct  persons,  and  holding  under  one  general  right, 
and  when  each  suit  would  determine  only  the  particular  right 
in  contest,  between  the  plaintiff  and  defendant — ^for  to  this 
effect  Justice  Van  Ness  obsenres:  *'  I  am  strongly  inclined  to 
think  that  all  of  the  freeholders  of  the  town  of  Huntington  have 
a  right  to  enter  upon  the  islands  and  cut  grass,  without  the 
license  of  the  trustees.  The  grant  of  1694  is  to  persons  therein 
named.  These  persons  made  a  body  politic,  and  have  perpetual 
succession.  But  in  relation  to  the  property  in  question,  the 
members  of  this  corporation  are  in  their  natural,  not  corporate 
capacity,  mere  naked  trustees  for  the  freeholders,  and  may  be 
compelled  to  execute  this  trust  by  their  cesiuia  que  trxist  at  any  time. 
I  very  much  doubt  whether,  if  the  freeholders  should  enter  upon 
the  island  and  cut  the  grass,  the  trustees  could  maintain  an 
action  of  trespass  against  them.  I  do  not  see  why,  under  the 
terms  of  the  grant,  the  statute  does  not  execute  the  use.  If  so, 
the  freeholders  have  the  legal  estate.  But  on  this  I  do  not 
mean  to  express  a  decided  opinion.  It  is  sufficient  for  giving 
the  court  of  chancery  jurisdiction,  that  there  is  color  for  the 
construction  of  the  grant." 

It  is  contended  further  by  the  counsel  for  the  appellee,  that 
the  chancellor  erred  in  dissolving  the  injunction,  so  far  as  it 
operated  to  restrain  the  commission  of  trespass  or  waste.  The 
whole  cause  is  now  before  this  court,  and  if  there  should  be 
error  in  this  respect,  it  will  become  our  duty  to  correct  it.  It 
has  been  directly  and  clearly  established  by  a  decision  of  the 
supreme  court  of  this  state,  that  an  injunction  will  not  lie  to 
stay  waste  when  the  defendant  is  in  possession  by  an  adverse 
title:  Walk.  177.  Nor  is  this  court  aware  that  the  principle 
here  laid  down  has  ever  been,  to  any  sensible  degree,  relaxed 
by  the  decisions  of  this  country  or  of  England. 

In  the  case  under  consideration,  the  individual  seeking  relief 
shows  by  his  own  bill  that  the  party  with  whom  he  is  waging  a 
war  of  litigation  holds  possession  of  the  land  under  an  adverse 
title.  The  judge  who  delivered  the  opinion  of  the  court  in  the 
case  referred  to,  remarked,  in  delivering  the  opinion,  that  if  this 
were  an  application  for  an  injunction  to  stay  the  hand  of  a  lawless 
trespasser,  the  court  would  be  more  circumspect  in  compelling 
the  complainant  to  show  unquestioned  evidence  of  title.  And  it 
may  be  regarded  as  a  well-settled  principle,  that  courts  of  equity 
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will  never  interfere  in  cases  of  apprehended  trespass,  except  in  ex- 
treme casesy  where  the  threatened  injury  would  be  irreparable, 
and  the  title  to  the  land  is  unquestioDed.  The  court  are  of  the 
opinion,  that  the  appellee  has  not  presented  such  unquestioned 
evidence  of  title  as  to  authorize  the  allowance  of  an  injunction 
to  stay  either  waste  or  trespass,  were  there  ever  such  a  showing 
of  au  apprehended  trespass  as  would  in  its  character  be  irrepa- 
rable. 

I  am,  therefore,  impressed  with  a  conviction  that  in  this  respect 
there  was  no  error  in  the  decree  of  the  chancellor. 

There  is  but  one  point  remaining  which  I  deem  necessary  to 
be  noticed;  and  that  point  may  be  considered  as  involved  and 
decided  in  the  topics  already  discussed.  The  question  is, 
whether  so  much  of  the  decree  as  enjoins  the  proceedings  at 
law  should  not  be  affirmed. 

If  the  bill  do  not  disclose  such  a  case  as  would  authorise  the 
interposition  of  a  court  of  equity,  either  for  the  purpose  of  quiet- 
ing title,  or  to  prevent  a  multiplicity  of  suits,  it  is  obvious  that  the 
court  can  afford  no  relief  unless  it  presents  original  grounds  of 
equity.  But,  it  will  be  observed^  that  the  questions  here  in- 
volved are  purely  of  a  legal  character. 

In  reference  to  the  proceedings  at  law,  I  would  remark,  that 
if  the  defendant,  in  the  actions  of  trespass  before  the  magistrate, 
saw  proper  to  suffer  judgments  to  be  rendered  against  him 
without  presenting  his  defense,  if  he  had  any,  the  court  will 
not  now  interfere  to  shield  him  from  the  consequences  of  his 
own  neglect.  It  is  a  principle  of  law  prevailing  in  our  system, 
that  where  a  party  has  been  impleaded  before  any  judicial  tribu- 
nal, he  must  use  due  diligence  to  avail  himself  of  every  legal 
defense  proper  to  his  cause,  and  admissible  in  the  forum  before 
which  he  stands  charged,  before  he  can  be  relieved  in  equity. 

The  decree  of  the  chancellor  will  therefore  be  reversed,  so  far 
as  the  injunction  was  retained;  and  the  injunction  must  be  dis> 
solved. 

Cited  in  Smith  v.  WUaon,  10  Gal  629,  to  the  point  tluit  an  InjimetMn 
to  stay  waste  will  not  lie  where  the  defendant  ia  holding  under  an  advene 
tiUe. 

Injunction  to  Stay  Waste,  When  Granted. — See  Dwntt  v.  Waten^  18 
Am.  Deo.  350,  note  S70;  Watson  v.  Hunter,  9  Id.  295. 

When  not  Granted.— See  Paiftdexter  ▼.  Hendenon,  12  Id.  ffOO. 

Neglect  to  Make  Defense  at  Law  is  a  bar  to  eqmtable  reliafs  ifow  v* 
Bagley,  12  Am.  Deo.  144;  Oatlm  v.  KUpcUrkk,  6  Id.  657;  Cowan  v.  Priee.  4 
Id.  627.  note  630. 
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FowLEB  V.  Austin. 

[1  HOWABD,  188.] 

Pabtt,  in  .^cnoN  on  Spxcul  Ck>2rrRACT,  who  fails  to  prove  his  oontnot  m 
Uid,  bat  proveB  a  different  special  oontract,  can  not  recover  on  either 
oontrsct;  nor  can  he  recover  on  the  common  coonts,  when  there  is  a  spe- 
cial contract  in  ezistenoe. 

AssxTicpsiT.    The  opinion  states  the  case. 

CoaUer  and  FUch^  for  the  plaintiff  in  exror. 

Pinckms  and  Wilkerson^  for  the  defendant  in  error. 

By  Court,  Sbabkbt,  0.  J.  This  was  an  action  of  assnmpsity 
institated  in  the  cironit  court  of  Yazoo  county,  by  Austin,  to 
recover  the  value  of  the  one  fifth  part  of  a  crop  of  com  and 
cotton  raised  in  1828.  It  appears  by  the  evidence  that  the  par> 
ties  entered  into  an  agreement  to  make  a  crop  together  on  the 
plantation  of  the  plaintiff,  Fowler,  which  was  to  be  divided, 
and  the  defendant  was  to  have  one  fifth  of  all  that  was  raised. 
The  declaration  contains  a  count  on  the  special  contract,  and 
also  a  count  for  work  and  labor,  and  for  goods  sold,  etc.  The 
parties,  after  a  protracted  routine  of  demurrers  and  amend- 
ments, went  to  trial  on  the  pleas  of  non-assumpsit  and  payment 
It  will  be  tmnecessaty  to  notice  any  of  the  errors  that  are 
alleged  to  have  occurred  before  the  trial,  if  any  such  there  were. 
DuriDg  the  progress  of  the  triid,  the  defendant's  counsel  took 
exception  to  the  opinion  of  the  court,  which  is  contained  in  the 
first  bill  of  exceptions.  He  requested  the  judge  to  chaige  the 
jury,  '*  that  if  the  contract  proved,  Taried  substantially  from 
the  contract  laid  in  the  first  count,  they  could  not  give  a  rerdici 
for  the  plaintiff  on  either  count,''  which  instruction  the  court 
refused  to  give,  but  instructed  the  jury  that,  **  though  the  spe- 
cial contract  between  the  parties  varied  substantially  from  the 
one  laid  in  the  first  count  in  the  declaration,  yet  the  jury  might 
find  on  the  common  connts."  The  jury  gave  a  verdict  for 
Austin,  and  the  defendant's  counsel  moved  the  court  for  a  new 
trial,  and  reduced  the  substance  of  the  evidence  given  on  the 
trial  to  writing,  which  is  contained  in  a  second  bill  of  excep- 
tions, according  to  the  provisions  of  our  statute.  The  motion 
was  overruled,  and  the  plaintiff,  having  spread  the  whole  of  the 
matters  on  the  record,  brought  hid  writ  of  error. 

One  of  the  errors- assigned  is,  **  that  the  court  below  enred  in 
refusing  to  instruct  the  jury  as  required  by  the  defeadantf* 
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oounsel,  and  also  in  insimoiing  the  jaiy  below,  as  will  appear  bj 
the  first  bill  of  exceptions/'  The  sabstanoe  of  the  evidenoe,  aa 
set  out,  shows  that  the  defendant  (the  plaintiff  below)  endear- 
ored  to  establish  the  contract  by  proving  that  he  agreed  witb 
Fowler  that  he  and  his  two  sons,  with  the  four  hands  of  Fowler, 
should  make  a  crop  in  1828,  on  the  land  of  the  latter,  of  which 
Austin  was  to  have  the  fifth. 

How  far  this  was  at  rariance  from  the  contract  laid  in  the 
declaration  was  a  matter  for  the  jury  to  determine,  and  the 
whole  subject  of  the  contract  being  before  them,  it  was  a  proper 
matter  for  the  charge  of  the  court.  I  shall  not  undertake  to  say, 
from  the  substance  of  the  eyidence,  how  far  the  contract,  as 
proved,  differed  from  that  set  up  in  the  first  count.  It  is  ad- 
mitted by  the  bill  of  exceptions  that  there  was  a  substantial  de- 
fense; if  BO,  the  court  evidently  erred  in  refusing  to  charge  the 
jury  as  requested  by  the  counsel,  and  also  in  charging  them  to 
the  contrary  as  it  did.  If  the  party  failed  to  prove  his  contract 
as  laid,  but  did  actually  prove  the  existence  of  a  different  spe- 
cial contract,  it  is  dear  that  he  should  not  have  recovered  on 
any  other  contract  than  such  as  he  could  prove;  and  not  having 
declared  on  it,  he  could  not  recover  at  all.  Neither  could  he 
resort  to  the  common  counts,  which  are  only  intended  to  be 
used  when  no  special  agreement  exists.  If  he  had  failed  en- 
tirely in  his  proof  of  the  agreement  as  laid,  and  it  had  not  ap- 
pealed by  the  evidence  that  there  was  a  subsisting  special 
contract,  then  resort  might  have  been  had  to  the  common 
counts. 

Lord  Mansfield,  in  the  case  of  Cook  v.  MunsUme,  cited  in  S 
Phill.  Ev.  83,  said:  "  Where  a  party  declares  on  a  special  con- 
tract, seeking  to  recover  thereon,  but  failed  altogether  in  his 
right  BO  to  do,  he  may  recover  on  a  general  count,  if  the  case 
be  such  that,  supposing  there  had  been  no  special  contract,  he 
might  still  have  recovered  for  money  paid,  or  work  and  labor 
done."  In  the  same  authority  cited,  it  is  further  held,  '*  that 
if  the  special  contract  has  not  been  rescinded,  and  still  remains 
open  and  operative,  the  plaintiff  can  not  recover  on  the  general 
counts,  if  he  fail  in  the  proof  of  the  special  contract."  This  ia 
the  rule  as  recognized  in  the  case  of  Clark  v.  Smiih,  14  Johns. 
826;  19  Id.  212;  Wooddy  v.  Fhamoy,  6  Munf.  506,  and  it  is 
in  accordance  with  first  principles.  IndebUalus  aasumpsU  has, 
it  is  true,  been  held  to  be  in  a  certain  description  of  special 
contracts,  but  it  is  only  when  a  specific  sum  is  due  by  special 
agreement  which  has  been  fully  executed,  in  which  ease  the 
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■am  so  diM  may  be  reoorered,  unless  the  terms  of  the  agree* 
ment  be  of  snoh  a  nature  as  to  predude  a  recoreiyy  except  upon 
the  oontraet  itself.  The  ease  before  us  is  not  one  of  that  de- 
scription. No  specific  sum  was  agreed  on,  but  the  one  fifth  of 
the  crops  to  be  raised  in  a  particular  manner,  was  to  be  given 
to  Austin. 
I  think  a  new  trial  should  be  granted. 
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Ghandleb  V.  Dbew. 

[6  NfliW  HAMFODBII^  MB.] 

Tbm  Law  ov  Sir-onr  bxfobb  Judoxxnt,  is  regaUited  entiivly  by  rtitsfet, 
Thk  Maker  oak  hot  Skt  off  AOAnnrr  tbm  Indobsbb  of  a  promiMoiy  no4«b 

althongh  diacredited,  demanda  whioh  he  may  have  against  tha  iiidon8r« 

the  payee. 

Assumpsit  on  a  note  made  by  the  defendant,  dated  October 
21, 1831,  payable  to  T.  Chandler  or  order,  and  by  him  indorsed 
to  the  plaintiff,  March  15,  1832,  for  a  valoable  consideration. 
The  defendant  was  permitted  to  set  off  an  account  held  by  him 
against  the  indorser,  and  obtained  a  verdict;  whence  the  plaint- 
iff moTcd  for  a  new  trial,  on  the  ground  that  the  account  could 
not  be  legally  set  off. 

Vo9e,  for  the  plaintiff. 

Chamberlain,  conlra. 

By  Court,  Bxghabdson,  0.  J.  At  the  common  law  there  was 
no  set-off  of  the  unconnected  mutual  demands  and  debts  be- 
tween the  parties  in  an  action.  Each  party  had  his  action  to 
enforce  the  payment  of  his  claims  against  the  other.  The  law 
of  set-off,  before  judgment,  is  regulated  entirely  by  statute. 
When  the  mutual  claims  of  parties  have  passed  into  judgments, 
it  is  the  practice  of  courts  to  set  off  one  judgment  against  an- 
other. This  practice  does  not  rest  upon  any  statute,  but  upon 
the  general  jurisdiction  of  courts  over  the  suitors  in  them.  It 
is  an  equitable  jurisdiction,  frequently  exercised:  MUohdl  t. 
Oldfield,  4  T.  B.  123;  Bourne  y.  BenneU,  4  Bing.  428;  BarreU 
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▼.  BanvU.  8  Piok.  842;  Simpaon  t.  Hart,  14  Johns.  63;  8  East^  149; 
1  Mau.  &  Sel.  240. 

Our  statate  of  February  8»  1791,  providea,  that  where  there 
are  mutual  debts  or  demands  between  the  phuntiff  and  defend- 
ant, one  debt  or  demand  may  be  set  against  the  other.  This 
statute,  which  is  a  transcript  of  the  English  statute,  with  reiy 
slight  alterations,  and  is  in  substance  the  same  as  the  statutes 
of  New  York  and  Massachusetts,  is  a  very  beneficial  law;  is  in 
its  nature  remedial,  and  has  always  receiyed  a  yery  liberal  con* 
etruction. 

The  statute  speaks  of  mutual  debts  between  the  plaintiff  and 
defendant.  But  this  has  been  construed  to  mean  the  real,  and 
not  merely  the  nominal  plaintiff  and  defendant.  Thus,  if  the 
payee  of  a  note  bring  a  suit  in  the  name  of  an  indorsee,  but 
for  his  own  benefit,  the  payee  is  considered  as  the  plaintiff^ 
within  the  meaning  of  the  statute:  6  N.  H.  28;  Moody,  t.  Tawle, 
4  Oreenl.  415;*  Garr  y.  Hinchdiff,  4  Bam.  &  Cress.  547;  Bug^ 
yles  y.  Keeler,  8  Johns.  2ffd;  Gainer  y.  BriAan,  18  Id.  9;  10  Id.  45, 
896;  t/ama  y.  Ghapple,  2  Chit.  887. 

It  has  been  held  that  equitable  debts  or  demands  are  within 
the  meaning  of  the  statute.  Thus,  a  bond  assigned  to  the  de- 
fendant, although  such  assignment  giyes  to  the  assignee  no 
legal  right  of  action  in  his  own  name,  is  a  good  set-off:  Murray 
y.  WUiiamsm,  8  Binn.  185;  TuMe  y.  Beebee,  8  Johns.  162. 

Where  a  factor,  dealing  for  a  principal,  but  concealing  the 
principal,  deliyers  goods  in  his  own  name,  the  person  dealing 
with  him  has  a  right  to  consider  him  the  principal,  and  may 
aet  off  any  claim  he  has  against  the  factor  in  an  action  brought 
by  the  principal:  Babone  y.  WilHama  and  Oeorye  y.  GlaggeU,  7  T. 
B.  860.'  The  law  is  otherwise  in  the  case  of  a  broker:  Barring 
w.  Gorrie,  2  Barn.  &  Aid.  187. 

The  distinction  is  grounded  upon  the  circumstance  that  a 
factor  has  a  right  to  sell  in  his  own  name»  but  a  broker,  in  so 
doing,  exceeds  his  authority. 

Where  one  of  a  firm  appears  to  the  world  to  be  the  only  per- 
son engaged  in  the  business,  and  to  be  solely  interested,  if  he 
sell  goods,  the  purchaser  may  avail  himself  of  any  claim  he  has 
against  such  person,  in  answer  to  an  action  in  the  name  of  the 
firm:  7  T.  B.  861,  note. 

Where  a  bond  is  taken  in  the  name  of  one  person,  for  the  use 
of  another,  a  set-off  of  claims  against  the  person  for  whose  use 

LSOnanl.  418. 
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the  bond  was  giyen,  is  admissible  in  a  suit  on  the  bond:  BatUnM 
T.  Brook8,  cited  1  T.  B.  621. 

Bat  in  an  action  against  two  persons,  their  seyeral  demands 
against  the  plaintiff  are  not  admissible  as  a  set-off,  either  in  a 
court  of  law  or  equity:  4  N.  H.  286;  6  Id.  28;  11  Johns.  70; 
i  Johns.  Gh.  11;  3  Id.  851;  2  Meriv.  121, 122. 

It  thus  appears,  that  while  courts  have  adhered  strictly  to  the 
rule  prescribed  by  the  statute,  they  have  been  very  liberal  in 
the  application  of  it,  and  have  looked  beyond  the  parties  upon 
the  record,  to  the  real  parties,  and  have  applied  the  rule  accord* 

iugly. 

When  the  mutual  demands  between  the  parties  upon  the 
record  are  not  in  their  nature  assignable  at  law,  the  circum- 
stance that  a  third  person  has  acquired  an  interest  in  the  de- 
mand of  the  plaintiff,  will  not,  in  general,  preclude  a  set-off  of 
the  defendant's  claims  against  the  plaintiff:  Sanborn  ▼.  LUUe^  8 
N.  H.  639.  The  reason  of  this  is,  that  in  such  a  case,  it  is  just 
and  reasonable  that  the  assignee  should  stand  in  the  place  of 
the  assignor. 

We  were  at  first  inclined  to  think  that  the  indorsee  of  a  dis- 
credited note  might  be  considered  as  standing  in  the  place  of 
the  indorser,  so  as  to  admit  a  set-off  of  claims  against  the  in- 
dorser.  But  there  is  an  important  difference  between  demands 
which  are  negotiable,  and  those  which  are  not  so.  In  the 
one  case  the  defendant  has,  by  his  contract,  made  the  l^gal  title 
assignable,  and  has  agreed  to  pay  to  any  one  who  may  have  the 
legal  title.  In  the  other  case  he  has  made  no  such  contract. 
When  a  note  is  negotiable,  it  may  be  assigned,  and  the  legal 
title  pass  to  the  assignee,  whether  it  is  discredited  or  not,  and 
whether  the  maker  has  a  set-off  against  the  payee  or  not.  When 
a  discredited  note  has  been  in  reality  assigned  for  a  valuable 
consideration,  the  debt  is  due  to  the  assignee.  Ajid  in  a  suit 
upon  the  note,  in  the  name  of  the  indorsee  against  the  maker, 
the  indorsee  and  the  maker  are  the  real,  as  well  as  the  nominal 
parties.  And  the  indorsee  can  not  be  considered  as  standing 
in  the  place  of  the  indorser,  unless  the  note  can  be  considered 
as  still  due  to  the  indorser;  or  the  indorsee,  by  taking  the  dis- 
credited note,  as  having  made  the  set-off  his  own  debt;  eithei 
of  which  is  repugnant  to  common  sense. 

It  would  therefore  seem  that  the  set-off,  in  this  case,  was  not 
admissible;  because  the  demands  of  the  plaintiff  and  the  de- 
fendant can  not  be  considered,  in  any  point  of  view,  as  mutual 
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demands;  and  so  the  okdm  of  the  defendant  ia  not  within  the 
atatote! 

There  are,  however,  cases  which  are  directly  in  point  in  favor 
of  the  defendant,  and  which  mast  be  examined.  These  are  the 
cases  of  SargerU  ▼.  Souihgate,  6  Pick.  812  [16  Am.  Dec.  409]; 
Ford  Y.  Stuart^  19  Johns.  842;  and  (yCaUaghan  y.  Sawyer^  5 
Id.  118. 

These  decisions  are  phiced  entirely  on  the  ground  that  he  who 
takes  a  discredited  note,  takes  it  subject  to  all  objections  and 
equities,  to  which  it  is  liable  in  the  hands  of  the  indorser;  and 
that  a  set-off  is  an  equity  within  the  meaning  of  this  rule. 

It  is,  without  question,  a  very  just  and  equitable  rule,  thai 
he  who  takes  a  discredited  note  shall  take  it  subject  to  any 
legal  or  equitable  defense,  to  which  it  was  liable  in  the  hands 
of  any  previous  holder.  But  is  a  set-off  a  defense  within  the 
meaning  of  this  rule  f 

Strictly  speaking,  a  set-off  is  not  a  defense.  When  a  set-off 
is  made,  mutual  claims,  to  an  equal  amount  on  each  side,  be- 
come, under  the  statute,  a  satisfaction  of  each  other.  They 
operate  as  a  payment  of  each  other.  When  the  claim  of  the 
plaintiff  is  wholly  paid  by  a  set-off,  the  action  is  at  an  end, 
and  he  may  be  liable  to  costs.  But  his  claim  has  not  been  de- 
feated by  a  defense,  but  has  been  paid  by  the  extinguishment 
of  claims  against  him,  to  an  equal  amount.  And,  vrith  the  ex- 
ception of  the  cases  to  which  we  have  just  averted,  no  case  has 
occurred  to  us  in  which  a  set-off  has  ever  been  considered  as  a 
defense,  within  the  meaning  of  the  rule,  on  which  the  decisions 
in  those  cases  rest. 

In  order  to  determine  whether  a  set-off  be  within  that  rule, 
we  must  advert  to  the  statute  of  set-off,  and  see  what  a  set-off 
is,  and  when  it  is  authorised  by  the  statutiB.  The  question  is, 
not  whether  there  should  be  a  set-off  in  a  case  like  this,  but 
whether  there  can  be  one  under  the  statute.  This  last  questioa 
does  not  seem  to  have  been  examined  or  considered  by  the 
courts,  either  in  Uassachusetts  or  New  York,  in  the  cases 
where  it  was  decided  that  a  set-off  was  admissible  in  a  case 
like  this. 

The  statute  authorizes  a  set-off  of  mutual  demands  between  the 
plaintiff  and  defendant  All  mutual  demands,  equitable  as  well 
as  legal,  between  the  real  parties  to  the  suit,  are  within  the  stat- 
ute. This  is  the  utmost  extent  of  the  rule  prescribed  by  the 
statute.  And  from  the  very  nature  of  it,  nothing  can  be  a  set-ofl 
but  a  claim  against  a  person  whom  the  defendant  has  a  right 
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to  considear  tlie  real  plaiiiiiff.  Bat  in  this  case,  the  defendftol 
made  the  note  payable  to  the  order  of  the  payee;  and  it  having 
been  actually  transferred  to  the  indorsee,  what  right  has  the 
defendant  to  consider  the  indorser  as  the  real  plaintiff?  Oa 
what  reasonable  ground  can  the  indorser  be  so  considered  by 
any  person?    We  see  none. 

The  circamstance,  then,  that  the  account  of  this  defendant  is 
a.  claim  against  the  indorser,  and  would  be  a  good  set-off,  if  the 
indorser  were  the  real  plaintifl^  renders  it  inadmissible,  under 
the  statute,  in  this  case.  From  the  very  nature  of  a  set-off,  an 
account  of  the  maker  of  a  negotiable  note  against  the  payee^ 
can  not  run  with  the  note  and  be  a  defense  to  it  in  the  hands 
of  any  person  to  whom  it  has  been  legally  transferred.  The 
moment  the  note  is  actually  transferred,  the  demands  most 
cease  to  be  mutual;  and  of  course,  must  cease  to  be  within  the 
statute. 

In  New  Yorjk,  it  is  now  settled  that  a  set-off  is  only  available 
in  consequence  of  the  statute,  and  in  the  manner  there  pointed 
out;  that  when  a  defendant  can  not  place  his  defense  withio 
its  provisioDS,  he  can  derive  no  benefit  from  it;  and  that  a  set- 
off can  not  be  made  of  a  debt  or  demand  against  any  one» 
other  than  the  plaintiff  on  the  record:  JohMon  y.  Bridge^  6 
Cow.  693. 

And  in  Massachusetts,  it  seems  to  be  considered,  in  Peabodif 
y,  Peters f  5  Pick.  1,  that  the  claim  of  the  defendant,  in  a  case 
like  this,  is  not  admissible  under  the  statute  as  a  set-off,  and 
that  the  only  way  in  which  the  defendant  can  avail  himself  of 
a  set-off,  is  as  a  defense,  under  the  general  issue.  This  is,  with- 
out doubt,  the  true  view  of  the  subject,  if  the  defendant  can 
avail  himself  of  the  set-off  at  all  in  the  suit.  But  the  mistake 
seems  to  us  to  lie  in  holding  that,  what  may  be  a  set-off  under  the 
statute  between  the  maker  and  the  payee  of  the  note,  and  can 
be  a  set-off  only  between  them,  must  be  a  good  defense  against 
the  note  in  the  hands  of  an  indorsee,  who  took  it  after  it  was 
discredited,  although  in  such  a  case  the  statute  does  not  apply. 
What  makes  a  set-off  admissible?  It  is  conceded  on  all  sides, 
that  it  is  the  statute  alone.  How,  then,  there  can  be  a  set-off 
in  a  case,  where  the  statute  does  not  apply,  we  axe  wholly  at  a 
loss  to  conceive. 

There  is  no  sound  reason  why  there  should  be  a  set-off  in 
cases  of  this  kind.  It  is  true,  that  there  may  be  cases  of  hard- 
ship upon  the  defendant  without  a  set-off.  But  that  happeni 
under  all  general  rules.    They  occur  as  rarely  under  the  rule. 
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which  exelndeethisBei-offy  as  under  any  other  rsle.  Ifibemakar 
of  a  note  perform  services  f  or,  or  deliyer  goods  to,  iiiepiiyee,  he 
has  only  to  see  that  they  are  applied  to  the  payment  of  the 
note,  and  he  can  never  suffer.  If  he  suffer,  by  having  JuAsetH>ff 
rejected,  it  is  through  his  own  neglect. 

On  the  other  hand,  nothing  is  more  common  ihan  the  tnoM- 
fer  of  discredited  notes.  And  if  there  can  be  a  set-off  in  these 
cases,  it  must  be  of  the  general  balauce  due  to  the  makeiv 
upon  an  adjustment  of  all  demands  betweeu  him  and  the  payee. 
There  can  be  no  sound  reason  why  a  set-off  should  be  admitted, 
if  the  maker,  on  an  adjustment  of  all  demands  between  them« 
is  indebted  to  the  pajee  in  the  amount  of  the  note.  And  if 
ihe  indorsee  is  compelled,  after  having  paid  the  indoraer  the 
amount  of  the  note,  to  litigate  all  demands  and  aooounts  be- 
tween the  maker  and  the  payee,  to  which  he  is  an  entire 
atranger,  and  subjected  to  all  the  expense  of  the  litigation,  if 
the  balance  in  favor  of  the  maker  turns  out  to  be  equal  to  the 
amount  of  the  note,  the  case  of  the  indorsee  may  be  quite  as 
hard,  in  some  instances,  as  any  that  can  occur,  if  the  set-off  be 
rejected. 

Besides,  if  a  claim  in  favor  of  the  maker  against  the  payee 
is  a  legal  set-off  to  a  discredited  note,  a  claim  in  bis  favor 
against  any  other  legal  holder  of  the  note,  through  whose 
hands  it  may  have  passed,  must  be  equally  so.  And  this  may 
lead  to  cases  of  still  greater  hazdship  on  the  side  of  an  inno* 
eent  indorsee. 

The  rule  which  the  statute  has  prescribed,  is  the  best  that 
could  be  adopted.  If  there  be  cases  of  hardship  upon  the 
makers  of  notes  nnder  the  rule,  for  which  a  remedy  should  be 
provided,  the  admission  of  a  set-off  in  these  eaoeo  is  ju>t  the 
true  remedy.  It  would  be  better  not  to  i>ermit  discredited 
notes  to  be  negotiated.  That  would  at  least  put  all  parties 
apon  a  footing  of  equality.  It  would  not  relieve  one  innocent 
party  by  throwing  the  burden  upon  another  innoeent  parfy» 
without  any  souud  reason. 

We  are  of  opinion  that  the  set-off,  in  this  case,  was  improp- 
erly admitted,  and  there  must,  of  course,  be 

A  new  trial  granted. 

Pabkkb,  J.,  having  been  of  counsel,  did  not  sit. 


The  doctrine  of  tbia  case,  while  reoognized  in  wbaeqUeat  dadaifBt  io  be 
opposed  to  the  generally  prevailing  rule  in  regaid  to  mMS,  ia,  iieveitlifilii^ 
not  overmled,  but  adopted  by  the  ocmrts  6f  New  Hampshire,  altfadqgh 
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fined  to  the  precise  state  of  facts  oat  of  which  this  deoisiaD  erase.  Chiel 
Jostice  Bell,  in  Odiome  t.  Woodman^  39  K.  H.  641,  544^  examines  the  princi- 
pal case,  and  shows  to  what  extent  it  is  an  aathority :  **  In  this  state  it  has 
Loen  decided  that  in  a  snit  upon  a  nef^otiable  promissory  note,  in  the  name  of 
t!ie  indorsee,  to  whom  it  has  been  transferred  bona  Jide  and  for  a  valnable 
consideration,  a  demand  in  favor  of  the  maker  against  the  indorser  is  not  ad- 
missible as  a  set-off,  although  the  note  may  have  been  a  discredited  note 
when  the  indorsee  took  it:  Chandler  v.  Drew,  6  Id.  469.  This  deciuon  was 
pronounced  contrary  to  the  first  impression  of  the  court  as  stated  in  the  case, 
page  472,  and  against  a  contrary  opinion  in  Woods  v.  Carlisle,  p.  28  of  the  same 
volume,  where  the  same  judge  says:  'We  are  inclined  to  think,  when  a  man 
takes  a  discredited  note,  and  sues  in  his  own  name,  when  the  defendant  has 
a  set-off  against  the  indorser,  that  the  indorser  must  be  considered  the  plaint- 
iff, within  the  meaning  of  the  statute.  The  indorsee  stands  in  the  place  of 
tho  indorser.'  In  both  these  cases  authorities  are  cited  favoring  these  views. 
lu  the  case  of  MeDuffie  v.  Dafne,  11  Id.  244»  the  caseof  Chandler  v.  Drew  is 
spoken  of  as  being  opposed  to  the  prevailing  doctrine  as  to  set-off  in  other 
states;  but  the  court  were  not  disposed  to  doubt  the  propriety  of  that  do- 
clBion.  It  was  said,  however,  it  should  not  be  extended  beyond  the  preoiaa 
limitations  of  the  case.  There  the  note  had  been  indorsed  bona  Jide  and  on 
a  good  consideration,  and  this  was  regarded  as  an  esBential  point  in  the  de- 
cision. An  indorsed  discredited  note,  it  was  said,  should  be  liable  to  set-ofl^ 
nuless  there  has  been  an  actual  transfer  of  the  interest  in  the  note.  A  trans- 
fer which  is  merely  nominal  should  be  regarded  in  the  light  of  a  fraud  oo 
the  payor  where  there  is  a  set-off  and  a  transfer  is  made  to  avoid  it;  and  it 
has  been  held  that  in  an  action  by  the  indorsee  against  the  maker,  if  the  de- 
fendant files  a  set-off  against  the  note,  and  introduces  evidence  that  the  noto 
was  not  indorsed  until  discredited,  he  will  be  admitted  to  sustain  his  set-o^ 
nidess  the  plaintiff  shows  that  he  took  the  note  bona  Jide^  for  a  valuable  ooa- 
aideration." 

That  is,  a  set-off  will  be  allowed  in  favor  of  the  maker  against  the  indoiaee 
€if  discredited  paper,  unless  the  indorsee  show  that  he  is  a  bona  Jide  trans- 
ioree,  for  a  valuable  consideration;  and  the  burden  of  proving  the  bona/det 
aiiil  the  value  rests  upon  the  indorsee.  In  this  view,  the  case  of  Chandler  v. 
Drew  is  followed  in  Jenneea  v.  Bean,  10  N.  H.  267;  WiUiame  v.  LUtie.  11  Id. 
72,  and  in  Odiorne  v.  Woodman^  89  Id.  541.  In  Croee  v.  Brow%  61  Id.  484, 
however,  it  was  said,  with  respect  to  an  action  of  assumpsit  brought  against 
the  maker  of  a  note,  payable  on  demand  by  an  indorsee  thereof,  by  indorse- 
ment thirteen  months  siter  date,  and  on  the  authority  of  the  decision  from 
the  89  N.  H.,  above  quoted  from*  that  the  defendant  clearly  "  has  a  right  to 
prove  in  set-off  a  debt  due  to  him  from  the  maker,  at  the  date  of  the  indorse- 
ment." But  the  question  oifidta  was  not  raised  or  adverted  to,  and  the  case 
can  not  be  considered  as  overthrowing  a  doctrine  which  the  very  decision  re- 
lied upon,  recognises,  though  it  may  be  with  roluctanoe. 

SsT-onr. — ^Numerous  decisions  appearing  in  this  series  illustrate  the  various 
principles  of  the  law  in  respect  to  set-offii.  An  assignee  of  an  account  takes 
it  subject  to  the  debtor's  right  to  set  off  a  subsisting  note  held  by  him  against 
tlio  assignor:  Caryv,  Danerq/t,  25  Am.  Dec.  893.  The  trustee  of  an  insolvent 
stands,  in  respect  to  croes  demands,  the  same  as  the  debtor  himself;  JTroass 
V.  BeUel,  23  Id.  113;  Beeeiver  cf  AliddU  DieL  Batde,  19  Id.  452L  Demands  for 
aoliquidated  damages  can  not  be  set  off  against  an  ascertained  demand,  nor 
can  cross  demands  for  unliquidated  damages  be  set  off  against  each  otheri 
Chrietian  v.  Miller,  Id.  251,  and  references  in  note  thereta     All  moneyed  de- 
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mands,  for  which  either  indebUaiuB  atmimptU  w  debt  will  lie,  oonstitate  valid 
■ei-o£b:  JenUns  t.  Riehardrnm^  22  Id.  82;  and  note;  and  the  debt  miut  eziat 
when  action  commenced:  Shepherd  t.  Turner,  15  Id.  631.  A  vendee  maj 
set  off  incumbrances  diechaiged  in  an  action  for  the  consideration  for  the 
land  sold:  Tod  ▼.  OcUlagfier,  16  Id.  571. 

SxT-onr  BiTWSBV  Bank  akd  Dipositob.— See  the  note  to  In  the  Matter  ^ 
Franklin  Bank,  19  Am.  Dec  420. 

OvB  OF  SxTEBAL  DxvuiBAim  IS  entitled  to  set  off  a  debt  dne  to  him  in* 
diTidnally:  Stewart  t.  CouUer,  14  Id.  680;  PUeher  y.  PaMek,  12  Id.  54| 
Oregg  v.  Jamee,  12  Id.  151,  and  note,  where  the  sabjeot  is  diwnssed. 

Thx  Subjxct  of  8vr-ofV8  »  diboubsxd  at  length  in  the  note  to  Oregg  ▼• 
James,  12  Id.  151. 

SxT-om  IN  Equxtt. — See  the  consideration  of  this  partumlar  branch  of  set* 
offb  in  the  note  to  Lockwood  t.  Batee,  12  Id.  136;  MeDomald  v.  Nieimm^ 
14  Id.  431;  Aldridge  t.  Bhrney,  18  Id.  183. 

Sr-off  of  JuDOMuraii— This  subject  Is  traated  in  the  note  to  Dmneam  ▼• 
Bloomdaek,  18  Id.  728;  Cooes  t.  StaU  Bonk,  14  Id.  417f  SeoU  y.  Bim$^ 
21  Id.  646. 


Eabl  v.  Paob. 


[6  Itaw  BAMVsnaa,  4n.] 

KoTB  GxTBN  FOB  ▲  FixiNT  or  for  the  right  to  the  ezdnsiTO  use  of  a  patented 
article  or  machine,  can  not  be  recorered  npon  in  an  action  thereon,  the 
patent  proving  to  be  void. 

An  Invxntor  Loses  his  Right  to  Patent,  if  he  suffers  the  invention  to  go 
into  public  use  before  he  makes  application  for  a  patent;  and  this,  al- 
though the  articles  used  were  manufactured  by  himself  or  his  sgents. 

AssuMMsrr  on  a  note  payable  to  the  plaintiff  and  drawn  bj  the 
defendant  and  another.  The  note  was  one  of  seyeral  given  for 
a  ehingle  mill,  and  the  right  to  use  the  same  in  a  certain  town. 
Some  of  the  notes  had  been  paid  to  the  value  of  the  mill;  but 
pajmeut  of  the  others  was  refused,  on  the  ground  that  the 
patent  was  void.  The  jury  found  that  the  plaintiff  or  his  agents 
had  made  mills  similar  to  those  patented  before  the  letters  were 
obtained.    The  cause  was  submitted  on  the  facts. 

HanderBon^  for  the  plaintiff. 

Chamberlain^  contra. 

By  Court,  Upham,  J.  The  decision  of  this  case  depends  on 
the  construction  given  to  the  statute  of  the  United  States,  pre- 
scribiug  the  terms  and  conditions  of  obtaining  letters  patent. 

The  first  section  of  the  act  of  twenty-first  of  February,  1793, 
relative  to  granting  letters  patent,  provides  ''  that  when  any 
person,  being  a  citixen  of  the  United  States,  shall  allege  that 
he  has  invented  any  new,  or  useful  art,  machine,  manufacture, 
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or  oomponticm  of  matter,  or  has  made  any  new  improvement 
in  the  eame,  not  known  or  oaed  before  hia  appUoation,  it  shall 
be  lawful,  in  sach  case,  for  the  Becretary  of  state  to  canse  let- 
ters patent  to  be  issued  to  the  inventor,  secoring  to  him  the  ex* 
dosiTe  privilege  of  making,  usiDg,,  and  vending  to  others  to  be 
used,  the  said  inrention  or  discoveiy/'  And  in  a  sabseqaent 
statute  upon  this  subject^  extending  the  privileges  of  letters 
patent  to  aliens,  passed  April  17,  1800,  it  is  provided  that 
"every  patent  for  inventions  obtained  pursuant  to  the  aet  of 
1793,  which,  it  shall  afterwards  appear,  had  been  known,  or 
used  previous  to  such  application  for  a  patent,  shall  be  void." 

The  power  to  grant  letters  patent  is  given  by  the  constita* 
tion  of  the  United  States  for  the  purpose,  as  is  assigned,  ''of 
promoting  the  progress  of  sdenoe  and  the  useful  arts." 

This  right,  however,  to  grant  exclusive  privileges  to  the 
inventor,  is  confined  to  *'  a  limited  time,"  and  any  attempt  to 
extend  this  term  beyond  the  time  specified,  operates  as  a  delay 
to  the  benefits,  which  it  was  proposed  eventually  to  secure  to 
the  public.  It  is  not  in  good  faith,  therefore,  for  the  inventor 
of  an  article  to  use  and  vend  the  same,  as  a  matter  of  profit^ 
until  such  time  as  he  fears  others  may  come  into  oompetition 
with  him,  and  then  attempt  to  debar  the  public  from  the  gen- 
eral use  of  his  invention,  for  a  farther  term  of  fourteen  years. 

For  this  reason  the  provision  in  the  statute  rendering  all 
patents  for  inventions  void, "  which  had  been  previously  known 
or  used,"  has  been  holden  to  apply  to  the  inventor,  as  well  as 
to  others.  He  is  bound  to  make  a  ready  and  early  application 
to  the  government  for  the  privileges  it  confers,  otherwise  hia 
delay  in  this  respect,  and  the  public  sale  and  use  of  the  article 
of  which  he  is  the  inventor,  is  considered  a  relinquishment  of 
any  claim  to  an  exclusive  right. 

In  Wood  ▼.  Zimmer,  1  Holt  N.  P.  58,  the  inrentor  had 
suffered  the  thing  invented  to  be  sold,  and  to  go  into  pub- 
lic use,  for  four  months,  before  the  grant  of  his  patent.  The 
court  say,  the  public  sale  of  that  which  is  afterwards  made  the 
subject  of  a  patent,  though  sold  by  the  inventor  only,  makes 
the  patent  void. 

In  Pennock  and  SeUers  ▼.  Dialogue^  1  Pet.  2,'  it  is  decided  that 
the  first  inventor  can  not  acquire  a  good  title  to  a  patent,  if  he 
suffers  the  thing  invented  to  go  into  public  use,  or  to  be  pub- 
licly sold  for  use,  before  he  makes  application  for  a  patent: 
WhiUemore  v.  CuUer,  I  Gal.   438:'  Morria  v..  HunimgUm,  1 

1. 2P«l.l.  S.iaaLA18. 


Jvlj,  1834.]  BBrrroN  v.  Tubnzb.  713 

Paine,  348;  ThomfMm  t.  Edighi,  1  U.  S.  L.  J.  563;  2  Eeut 
Oom.  (1st  ed.)  802;  Co.  Inst.  3,  184.  The  same  doctrine  is 
applicable  to  the  sale  of  books,  prior  to  taldng  out  a  copy- 
right: 2  Kent  Com.  306,  311. 

The  above  authorities  must  be  considered  conclusiye,  unless 
the  &cts  here  are  different  from  those  in  the  cases  cited.  The 
jury  here  found  that  the  patent  was  granted  in  December, 
1822,  and  that  as  early  as  1819,  the  plaintiff  had  made  and  sold 
some  shingle  mills  agreeing  with  his  patent;  and  that  in  the 
summer  and  fall  of  1822,  before  obtaining  said  patent,  he  had 
made  and  sold  several  of  said  machines;  and  that  many  were 
in  use  previous  to  the  obtaining  of  said  letters  patent  or  any 
evidence  of  application  being  made  for  the  same. 

Such  being  the  testimony,  there  seems  to  be  but  little  doubt 
as  to  the  rule  of  law  to  be  applied.  The  evidence  of  sale  and 
use  must  be  considered  as  a  voluntary  abandonment  of  the 
plaintiff's  claim  to  any  exclusive  right,  and  disables  him  from 
such  compliance  with  the  statute,  as  to  render  valid  his  letters 
patent. 

The  consideration  of  the  notes  given  in  this  case  was  a  shingle 
mill  and  the  exclusive  right  to  use  the  same  in  the  town  of 
Keene.  The  value  of  the  shingle  mill  has  been  paid.  There 
being  a  failure  as  to  the  remaining  consideration,  there  is 
nothing  farther  due,  and  according  to  the  agreement  of  the 
parties, 

A  nonsuit  must  be  entered. 

Pabxeb,  J.,  having  been  of  counsel,  did  not  sit. 

NoTS  QivEif  voR  A  Vom  Patkvt  Bight  is  witfaoat  ooniidgimtion  sod 
void:  Diekinwn  v.  ffaU,  25  Am.  Dea  390.  Partial  failure  of  the  oonmdera- 
tkm  of  a  bond  wna  held,  in  ChrMan  ▼.  IfiOer,  23  Id.  251,  not  to  be  the  rab- 
jeot  of  a  Mt-ofi^  bat  the  groond  for  a  eepecate  action. 

Failurb  ov  CoNgmsBATioK  AS  A  DsiiMSB.— ^  Blamc  V.  Sa$iglairf.l3  Id. 
377,  and  note;  ChrUUan  v.  MMer,  supra;  Wood  v.  Waien,  13  Id.  228;  Bark' 
ianutead  v.  Case^  Id.  92,  and  note. 

iNVAUDmr  OF  Patbnt  Bioet,  agreed  to  be  booghti  may  be  wt  vp  as  an 
defense:  Beliag  v.  Haya,  9  Id.  886. 


Bbitton  v.  Tdeneb. 

[6  New  HJUfDODBB,  481.) 

On  Who  Agbeis  to  Wobx  a  Spiodtbd  Tixb,  lor  an  entire  som^  mi^  re- 
cover for  the  value  of  his  services  rendered  and  received,'  although  he 
leave  the  employment  before  the  completion  ol  the  time^  and  against 
employer's  consent. 
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Onb  Who  Ukdxbtakes  to  Pat  upon  a  Special  €k>irTRAOT  for  th6  perfosm- 
anoe  of  labor,  or  the  fomishiogof  materials,  is  not  liable  until  the  money 
is  earned  according  to  the  terms  of  the  oontracL 

Idem. — But  althoagh  the  party  performing  the  labor  or  famishing  materials  is 
in  default,  yet  if  the  other  party  actnaUy  derives  a  benefit  from  the  labor 
and  materials,  over  and  above  the  damage  occasioned  by  the  breach  of 
the  contract,  such  labor  and  materials  fnmish  a  new  consideration  npon 
which  the  law  raises  a  promise  to  pay  the  reasonable  worth  of  the  fiToesi, 

l£KM. — Iff  on  the  failure  to  perform  the  special  contract,  the  employer  can 
reject  what  has  been  done,  and  refuse  to  receive  any  benefit  from  the  part 
performance,  he  may  do  so^  and  will  not  be  liable,  however  much  the 
other  party  may  have  done  towards  the  performance. 

Idol — ^That  the  performance  of  the  whole  labor  is  a  condition  precedent  to 
the  recovery  on  a  special  contract,  is  a  principle  not  i^plicable  to  that 
species  of  a  special  contract^  under  which  beneficial  service  has  been 
actually  performed. 

Thb  Mutual  Aorbbmicntb  in  a  Special  Coktbaot,  under  which  a  beneflft 
has  been  rendered  and  received,  do  not  go  to  the  whole  oonnidermtion  so 
as  to  make  them  mutual  conditions,  the  one  precedent  to  the  other,  with- 
out  a  specific  proviso  to  that  efiect. 

In  EsmcATiNO  the  Value  or  the  Bbnkut  RBasiVBD^  the  oontraot  prioo 
for  the  service  can  not  be  exceeded. 

The  Damages  Oogabioned  bt  the  Non-complbtion  of  the  contract  maybe 
set  off  to  the  action  brought  for  the  value  of  the  services,  or  may  be 
made  the  ground  for  a  separate  suit.  But  if  set  o£t  the  damage  can  not 
be  made  to  exceed  the  value  of  the  services. 

AssxTHPsiT  for  work  and  labor.  The  case  appears  from  the 
opinion.  The  court  below  inatracted  the  jury  in  favor  of  the 
plaintiff.     Verdiot  accordingly. 

Handerson,  for  the  defendant. 

Wilson,  contra. 

By  Court,  Pabksb,  J.  It  may  be  asanmed  that  the  labor 
performed  by  the  plaintiff,  and  for  which  he  seeks  to  recoyer  a 
compensation  in  this  action,  was  commenced  under  a  special 
contract  to  labor  for  the  defendant  the  term  of  one  year,  for 
the  sum  of  one  hundred  and  twenty  dollars,  and  that  the 
plaintiff  has  labored  but  a  portion  of  that  time,  and  has  volun- 
tarily failed  to  complete  the  entire  contract. 

It  is  clear,  then,  that  he  is  not  entitled  to  recover  upon  the 
contract  itself,  because  the  service,  which  was  to  entitle  him  to 
the  sum  agreed  upon,  had  never  been  performed. 

But  the  question  arises,  can  the  plaintiff,  under  these  circum- 
stances, recover  a  reasonable  sum  for  the  service  he  has  actu- 
ally performed,  under  the  count  in  quantum  meruit  T 

Upon  this,  and  questions  of  a  similar  nature,  the  deoisioni 
to  be  found  in  the  books  are  not  easily  reconciled. 
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It  has  been  held,  upon  oontiBOts  of  this  kind  for  labor  to  be 
performed  at  a  specified  price,  that  the  party  who  Toluntarily 
fails  to  fulfill  the  contract,  by  performing  the  whole  labor  con- 
tracted for,  is  not  entitled  to  recover  anything  for  the  labor 
aotoally  performed,  however  much  he  may  have  done  towards 
the  performance,  and  this  has  been  considered  the  settled  rule 
of  law  upon  this  subject:  Stark  t.  Parker^  2  Pick.  267  (13  Am 
Dec.  425];  Faxon  t.  Mansfield ^  2  Mass.  147;  McMillan  v.  Vanderlip, 
12  Johns.  165  [7  Am.  Dec.  299];  Jennings  t.  Camp,  13  Id.  94  [7 
Am.  Dec.  867];  Beab  t.  Moore,  19  Id.  837;  LarUry  v.  Parks,  8 
Cow.  63;  Sinclair  ▼.  Bowles,  9  Bam.  k  Cress.  92;  Spain  v.  ArnoU, 
2  Stark.  256. 

That  such  rule  in  its  operation  may  be  very  unequal,  not  to 
say  unjust,  is  apparent. 

A  party  who  contracts  to  perform  certain  specified  labor,  and 
who  breaks  his  contract  in  the  first  instance,  without  any  at- 
tempt to  perform  it,  can  only  be  made  liable  to  pay  the  dam- 
ages which  the  other  party  has  sustained  by  reason  of  such 
non-performance,  which  in  many  instances  may  be  trifiing — 
whereas  a  party  who,  in  good  faith,  has  entered  upon  the  per- 
formance of  his  contract,  and  nearly  completed  it,  and  then 
abandoned  the  further  performance— although  the  other  party 
has  had  the  full  benefit  of  all  that  has  been  done,  and  has  per- 
haps sustained  no  actual  damage — is  in  fact  subjected  to  a  loss  of 
aU  which  has  been  performed,  in  the  nature  of  damages  for  the 
non-fulfillment  of  the  remainder,  upon  the  technical  rule,  that 
the  contract  must  be  fully  performed,  in  order  to  a  recovery  of 
any  part  of  the  compensation. 

By  the  operation  of  this  rule,  then,  the  party  who  attempts 
performance  may  be  placed  in  a  much  worse  situation  than  he 
who  wholly  disregards  his  contract,  and  the  other  party  may 
receive  much  more,  by  the  breach  of  the  contract,  than  the  in- 
jury which  he  has  sustained  by  such  breach,  and  more  than  he 
could  be  entitled  to  were  he  seeking  to  recover  damages  by  an 
action. 

The  case  before  us  presents  an  illustration.  Had  the  plaint- 
iff in  this  case  never  entered  upon  the  performance  of  his  con- 
tract, the  damage  could  not  probably  have  been  greater  than 
some  small  expense  and  trouble  incurred  in  procuring  another 
to  do  the  labor  which  he  had  contracted  to  perform.  But  hav- 
ing entered  upon  the  performance,  and  labored  nine  and  a  half 
months,  the  value  of  which  labor  to  the  defendant,  as  found  by 
the  jury,  is  ninety-five  dollars,  if  the  defendant  can  succeed  in 
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this  def ense,  he  in  fact  reoeives  nearly  five  aixths  of  the  Talne  of 
a  whole  year's  labor,  by  reason  of  the  breach  of  ooniract  by  the 
plaintiff,  a  sum  not  only  utterly  disproportionate  to  any  proba- 
ble, not  to  say  possible  damage,  which  could  have  resulted  from 
the  neglect  of  the  plaintiff  to  continue  the  remaining  two  and  « 
half  months,  but  altogether  beyond  any  damage  which  could 
have  been  recoyered  by  the  defendant,  had  the  plaintiff  done 
nothing  towards  the  fulfillment  of  his  contract. 

Another  illustration  is  furnished  in  Laniry  ▼.  ParkSf  8  Cow. 
63.^  There  the  defendant  hired  the  plaintiff  for  a  year,  at  t^i 
dollars  per  month.  The  plaintiff  worked  ten  and  a  half  months^ 
and  then  left,  saying  he  would  work  no  more  for  him.  This  was 
on  Saturday;  on  Monday  the  plaintiff  returned,  and  offered  to 
resume  his  work,  but  the  defendant  said  he  would  employ  him 
no  longer.  The  court  held  that  the  refusal  of  the  defendant  on 
Saturday  was  a  violation  of  his  contract,  and  that  he  could  re- 
coTer  nothing  for  the  labor  performed. 

There  are  other  cases,  howeyer,  in  which  principles  have  been 
adopted  leading  to  a  different  result. 

It  is  said,  that  where  a  party  contracts  to  perform  eertain 
work,  and  to  furnish  materials,  as,  for  instance,  to  build  a  house, 
and  the  work  is  done,  but  with  some  variations  from  the  mode 
prescribed  by  the  contract,  yet  if  the  other  party  has  the  benefit 
of  the  labor  and  materials,  he  should  be  bound  to  pay  so  much 
as  they  are  reasonably  worth:  2  Stark.  Ev.  97,  98;  Maywafd  t. 
Leonard,  7  Pick.  181  119  Am.  Dec.  268];  amiih  v.  Fint  Oong. 
ii,K,6  Id.  178;  Jewell  v.  Schroeppel,  4  Oow.  564;  Hoyden  v. 
Madism,  7  Greenl.  78;  Bull.  N.  P.  139;  4  Bos.  &  Pul.  865;  10 
Johns.  36;  13  Id.  97;  7  East,  479. 

A  different  doctrine  seems  to  have  been  holdenin  JEZlis  v.  Hcobi^ 
len,  3  Taunt.  52,  and  it  is  apparent,  in  such  cases,  that  if  the 
house  has  not  been  built  in  the  manner  specified  in  the  contract, 
the  work  has  not  been  done.  The  party  has  no  more  performed 
what  he  contracted  to  perform,  than  he  who  has  contracted  to 
labor,  for  a  certain  period,  and  failed  to  complete  the  time. 

It  id,  in  truth,  virtually  conceded  in  such  cases  that  the  work 
has  not  been  done,  for  if  it  had  been,  the  party  performing  it 
would  be  entitled  to  recover  upon  the  contract  itself,  which, 
it  is  held,  he  can  not  do. 

Those  cases  are  not  to  be  distinguished,  in  principle,  from  the 
present,  unless  it  be  in  the  circumstance  that  where  the  parfy 
has  contracted  to  furnish  materials,  and  do  certain  labor,  tw  to 

1.8O0W.6S. 
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build  a  bouse  in  a  spedfled  manner,  if  it  is  not  done  aooording 
to  the  contract^  the  party  for  whom  it  is  built  may  ref  ase  to  re- 
ceive it^-elect  to  take  no  benefit  from  what  has  been  performed; 
and  therefore  if  he  does  receiTO^  he  shall  be  bound  to  pay  the 
value;  whereas,  in  a  contract  for  labor  merely,  from  day  to  day, 
the  party  is  continually  receiving  the  benefit  of  the  contract  un* 
der  an  expectation  that  it  will  be  fulfilled,  and  can  not,  upon 
the  breach  of  it,  have  an  election  to  refuse  to  receive  what  has 
been  done,  and  thus  discharge  himself  from  payment. 

But  we  think  this  difference  in  the  nature  of  the  contracts  does 
not  justify  the  application  of  a  different  rule  in  relation  to  them. 
The  party  who  contracts  for  labor  merely,  for  a  certain  period, 
does  so  with  full  knowledge  that  he  must,  from  the  nature  of  the 
case,  be  accepting  part  performance  from  day  to  day,  if  the 
other  party  commences  the  performance,  and  with  knowledge 
also  that  the  other  may  eventually  fail  of  completing  the  entire 
term. 

If,  under  such  circumstances,  he  actually  receives  a  benefit 
from  the  labor  performed,  over  and  above  the  damage  occasioned 
by  the  failure  to  complete,  there  is  as  much  reason  why  he  should 
pay  the  reasonable  worth  of  what  has  thus  been  done  for  his 
benefit,  as  there  is  when  he  enters  and  occupies  the  house  which 
has  been  bailt  for  him,  but  not  according  to  the  stipulations  of 
the  contract,  and  which  he  perhaps  enters,  not  because  he  i^ 
satisfied  with  what  has  been  done,  but  because  circumstances 
compel  him  to  accept  it  such  as  it  is,  that  he  should  pay  for  the 
value  of  the  house. 

Where  goods  are  sold  upon  a  special  contract  as  to  their  na- 
ture, quality,  and  price,  and  have  been  used  before  their  inferi- 
ority has  been  discovered,  or  other  circumstances  have  occurred 
which  have  rendered  it  impracticable  or  inconvenient  for  the 
vendee  to  rescind  the  contract  in  loto,  it  seems  to  have  been  the 
practice  formerly  to  allow  the  vendor  to  recover  the  stipulated 
price,  and  the  vendee  recovered,  by  a  cross  action,  damages  for 
the  breach  of  the  contract.  **  But  according  to  the  later  and 
more  convenient  practice,  the  vendee  in  such  case  is  allowed,  in 
an  action  for  the  price,  to  give  evidence  of  the  inferiority  of  the 
goods  in  reduction  of  damages,  and  the  plaintiff,  who  has  broken 
his  contract,  is  not  entitled  to  recover  more  than  the  value  of 
the  benefits  which  the  defendant  has  actually  derived  from  the 
goods;  and  where  the  latter  has  derived  no  benefit,  the  plaint- 
iff can  not  recover  at  all.-''  2  Stark.  Ev.  640,  612;  O'JEeli  t. 
Smiih,  1  Stark.  107. 
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So  where  a  person  contracts  for  the  purchase  of  a  qaaatiiy  of 
merchandise,  at  a  certain  price,  and  receives  a  delivery  of  part 
only,  and  he  keeps  that  part,  without  any  offer  of  a  return,  it 
has  been  held  that  he  must  pay  the  value  of  it:  SkipUm  ▼• 
Casaon,  5  Barn.  &  Ores.;*  Com.  Dig.,  Action,  F;  Baker  t.  Sut- 
ton, 1  Camp.  55,  note. 

A  different  opinion  seems  to  haye  been  entertained:  Waddmff* 
ton  Y.  Oliver,  5  Bos.  &  Pul.  61;  2  N.  B.  61;  and  a  different  de- 
cision was  had:  Walker  y.  Diaon,  2  Stark*  281.  There  is  a  does 
analogy  between  all  these  classes  of  cases,  in  which  such  diTerae 
decisions  have  been  made. 

If  the  party  who  has  contracted  to  receive  merchandise,  takes 
a  part  and  uses  it,  in  expectation  that  the  whole  will  be  deliv- 
ered, which  is  never  done,  there  seems  to  be  no  greater  reason 
that  he  should  pay  for  what  he  has  received,  than  there  is  that 
the  party  who  has  received  labor  in  part,  under  similar  circum- 
stances, should  pay  the  value  of  what  has  been  done  for  his 
benefit. 

It  is  said,  that  in  those  cases  where  the  plaintiff  has  been  per- 
mitted to  recover,  there  was  an  acceptance  of  what  had  been 
done.  The  answer  is,  that  where  the  contract  is  to  labor  from 
day  to  day,  for  a  certain  period,  the  party  for  whom  the  labor 
is  done,  in  truth  stipulates  to  receive  it  from  day  to  day,  as  it 
is  performed,  and  although  the  other  may  not  eventually  do  all 
he  has  contracted  to  do,  there  has  been  necessarily  an  accept- 
ance of  what  has  been  done  in  pursuance  of  the  contract,  and 
the  party  must  have  understood,  when  he  made  the  contract, 
that  there  was  to  be  such  acceptance. 

If  then  the  party  stipulates  in  the  outset  to  receive  part  per- 
formance from  time  to  time,  with  a  knowledge  that  the  whole 
may  not  be  completed,  we  see  no  reason  why  he  should  not 
equally  be  holden  to  pay  for  the  amount  of  value  received,  as 
where  he  afterwards  takes  the  benefit  of  what  has  been  done, 
with  a  knowledge  that  the  whole  which  was  contracted  for  has 
not  been  performed. 

In  neither  case  has  the  contract  been  performed.  In  neither 
can  an  action  be  sustained  on  the  original  contract. 

In  both  the  party  has  assented  to  receive  what  is  done.  The 
only  difference  is,  that  in  the  one  case  the  assent  is  prior,  with 
a  knowledge  that  all  may  not  be  performed;  in  the  other  it  is 
subsequent,  vrith  a  knowledge  that  the  whole  has  not  been 
complished. 


1.  •  Bam.  4  Ctmi.  tTt. 
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We  ha?e  no  hesitatioii  in  holding  that  the  Bsme  rule  shoald 
be  applied  to  both  classes  of  cases,  especially  as  the  operation 
of  the  rule  will  be  to  make  the  party  who  has  failed  to  fulfill  his 
contract  liable  to  such  amount  of  damages  as  the  other  party 
has  sustained,  instead  of  subjecting  him  to  an  entire  loss  for  a 
partial  failure,  and  thus  making  the  amount  reoeiTed  in  many 
cases  wholly  disproportionate  to  the  injury:  1  Saund.  820,  o;  2 
Stark.  Ev.  643. 

It  is  as  "  hard  upon  the  plaintiff  to  preclude  him  from  recoT- 
ering  at  all,  because  he  has  failed  as  to  part  of  his  entire  under- 
taking/' where  bis  contract  is  to  labor  for  a  certain  period,  as  it 
can  be  in  any  other  description  of  contract,  provided  the  de- 
fendant has  recdved  a  benefit  and  value  from  the  labor  actually 
performed. 

We  hold,  then,  that  where  a  party  undertakes  to  pay  upon  a 
special  contract  for  the  performance  of  labor,  or  the  furnishing 
of  materials,  he  is  not  to  be  chaiged  upon  such  special  agree- 
ment, until  the  money  is  earned  according  to  the  terms  of  it; 
and  where  the  parties  have  made  an  express  contract,  the  law 
will  not  imply  and  raise  a  contract  different  from  that  which 
the  parties  have  entered  into,  except  upon  some  farther  trans- 
action between  the  parties. 

In  case  of  a  failure  to  perform  such  special  contract  by  the 
default  of  the  party  contracting  to  do  the  service,  if  the  money 
is  not  due  by  the  terms  of  the  special  agreement,  he  is  not  en- 
titled to  recover  for  his  labor,  or  for  the  materials  furnished, 
unless  the  other  party  receives  what  has  been  done  or  fumished, 
and  upon  the  whole  case  derives  a  benefit  from  it:  Itft  v.  Mofi" 
iagwe,  14  Mass.  282  [7  Am.  Dec.  215];  2  Stark  Ev.  644. 

But  if,  where  a  contract  is  made  of  such  a  character,  a  party 
actually  receives  labor  or  materials,  and  thereby  derives  a  bene- 
fit and  advantage,  over  and  above  the  damage  which  has  resulted 
from  the  breach  of  the  contract  by  the  other  party,  the  labor  ac- 
tually done  and  the  value  received  furnish  a  new  consideration, 
and  the  law  thereupon  raises  a  promise  to  pay  to  the  extent  of 
the  reasouable  worth  of  such  excess.  This  may  be  considered 
as  making  a  new  case,  one  not  within  the  original  agreement, 
aud  the  party  is  entitled  to  *'  recover  on  his  new  case,  for  the 
work  done,  uot  as  agreed,  but  yet  accepted  by  the  defendant:"  1 
Dane  Abr.  224. 

If,  on  Ruch  failure  to  perform  the  whole,  the  nature  of  the 
contract  be  such  that  the  employer  can  reject  what  has  been 
done,  and  refuse  to  receive  any  benefit  from  the  part  perform- 
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ance,  he  is  entiiled  so  to  do,  and  in  snoh  case  is  not  liaUe  to  be 
ohargedy  unless  he  has  before  assented  to  and  accepted  of  what 
has  been  done,  however  much  the  other  party  may  hare  done 
towards  the  performance.  He  has  in  sach  case  receiyed  noth- 
ing, and  having  contracted  to  receive  nothing  but  the  entirft 
matter  contracted  for,  he  is  not  bound  to  pay,  because  his  ex- 
press promise  was  only  to  pay  on  receiving  the  whole,  and  hav- 
ing actually  received  nothing,  the  law  can  not  and  ought  not  to 
raise  an  implied  promise  to  pay.  But  where  the  jMirty  receives 
value,  takes  and  uses  the  materials,  or  has  advantage  from  the 
labor,  he  is  liable  to  pay  the  reasonable  worth  of  what  he  has 
received:  Famsworth  v.  Chrrard^  1  Oamp.  38.  And  the  rulei» 
the  same,  whether  it  was  received  and  accepted  by  the  assent  o£ 
the  party  prior  to  the  breach,  under  a  contract  by  which,  frona 
its  nature,  he  was  to  receive  labor,  from  time  to  time,  until  the 
completion  of  the  whole  contract;  or  whether  it  was  received 
and  accepted  by  an  assent  subsequent  to  the  performance  of  all 
which  was  in  fact  done.  If  he  received  it  under  such  circum- 
stances as  precluded  him  from  rejecting  it  afterwards,  that  does 
not  alter  the  case;  it  has  still  been  received  by  his  assent. 

In  fact,  we  think  the  technical  reasoning  that  the  performance 
of  the  whole  labor  is  a  condition  precedent,  and  the  right  to 
recover  anything  dependent  upon  it;  that  the  contract  being  en* 
tire,  there  can  be  no  apjiortionment;  and  that  there  being  an  ex- 
press contract  no  other  can  be  implied,  even  upon  the  subse- 
quent performance  of  service,  is  not  properly  applicable  to  this 
species  of  contract,  where  a  beneficial  service  has  been  actually 
performed;  for  we  have  abundant  reason  to  believe,  that  the 
general  understanding  of  the  community  is,  that  the  hired  la- 
borer shall  be  entitled  to  compensation  for  the  service  actually 
performed,  though  he  do  not  continue  the  entire  term  contracted 
for,  and  such  contracts  must  be  presumed  to  b^  made  with 
reference  to  that  understanding,  unless  an  express  stipulatioD 
shows  the  contrary. 

Where  a  beneficial  service  has  been  perforzned  and  received, 
therefore,  under  contracts  of  this  kind,  the  mutual  agreements 
can  not  be  considered  as  going  to  the  whole  of  the  considera- 
tion, so  as  to  make  them  mutual  conditions,  the  one  precedent 
to  the  other,  without  a  specific  proviso  to  that  effect:  Boone  ▼. 
Eyre,  1  H.  Bl.  273,  note;  Campbell  v.  Janes,  6  T.  B.  670; 
Bilchie  v.  Aikinsan,  10  East,  295;  Bum  v.  ifiOer,  4  Taunt  745. 
It  is  easy,  if  parties  so  choose,  to  provide  by  an  express  agree- 
ment that  nothing  shall  be  earned,  if  the  laborer  leaves  hie 
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employer  without  having  pexfonned  the  whole  aenrioe  oon* 
templatedy  and  then  there  can  be  no  pretense  for  a  reooveiy  if 
he  Yolantarilj  deserts  the  serrioe  before  the  expiration  of  the 
time. 

The  amount^  however,  for  which  the  employer  ought  to  be 
charged,  where  the  laborer  abandons  his  contract,  is  only  the 
reasonable  worth,  or  the  amount  of  advantage  he  receives  upon 
the  whole  transaction:  Wadleighy^Sulion^  and  in  estimating  the 
value  of  the  labor,  the  contract  price  for  the  service  can  not  be 
exceeded:  7  Greenl.  78;  Dubois  v.  Delaware  and  Hudson  Canal 
Co.,  4  Wend.  285;  Soon  v.  Greenman,  7  Id.  121. 

If  a  person  makes  a  contract  fairly,  he  is  entitled  to  have  it 
fully  performed,  and  if  this  is  not  done,  he  is  entitled  to  dam- 
ages. He  may  maintain  a  suit  to  recover  the  amount  of 
damage  sustained  by  the  non-performance. 

The  benefit  and  advantage  which  the  party  takes  by  the 
labor,  therefore,  is  the  amount  of  value  which  he  receives,  if 
any,  after  deducting  the  amount  of  damage;  and  if  he  electa 
to  put  this  in  defense  he  is  entitled  so'  to  do,  and  the  implied 
promise  which  the  law  will  raise,  in  such  case,  is  to  pay  such 
amount  of  the  stipulated  price  for  the  whole  labor,  as  remains 
after  deducting  what  it  would  cost  to  procure  a  completion  of 
the  residue  of  the  service,  and  also  any  damage  which  has  been 
sustained  by  reason  of  the  non-fulfillment  of  the  contract. 

If,  in  such  case,  it  be  found  that  the  damages  are  equal  to, 
or  greater  than  the  amount  of  the  labor  performed,  so  that  the 
employer,  having  a  right  to  the  full  perfuriuauce  of  the  contract, 
has  not  upon  the  whole  case  received  u  beneficial  service,  the 
plaintiff  can  not  recover. 

This  rule,  by  binding  the  employer  to  pay  the  value  of  the 
service  he  actually  receives,  and  the  laborer  to  answer  in  dam- 
ages where  he  does  not  complete  the  entire  contract,  will  leave 
no  temptation  to  the  former  to  drive  the  laborer  from  his  service 
near  the  close  of  his  term,  by  ill-treatment,  in  order  to  escape 
from  payment;  nor  to  the  latter  to  desert  his  service  before  the 
stipulated  time,  without  a  sufficient  reason;  and  it  will,  in  most 
instances,  settle  the  whole  controversy  in  one  action,  and  pre- 
vent a  multiplicity  of  suits  and  cross  actions. 

There  may  be  instances,  however,  where  the  damage  occa« 
sioned  is  much  greater  than  the  value  of  the  labor  performed, 
and  if  the  party  elects  to  permit  himself  to  be  charged  for  the 
value  of  the  labor,  without  interposing  the  damages  in  defense, 
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he  18  entitled  to  do  ao^  and  may  have  an  action  to  recover  hia 
damages  for  the  non-performance,  whatever  thej  may  be :  Crowns 
inMdd  t.  Bdbvwan,  1  Maaon,  93. 

And  he  may  commence  such  action  at  any  time  after  the  con- 
tract is  broken^  notwithstanding  no  suit  has  been  institated 
against  him;  bnt  if  he  elects  to  have  the  damages  considered  in 
the  action  against  him,  he  must  be  anderstood  as  conceding  that 
they  are  not  to  be  extended  beyond  the  amount  of  what  he  has 
receiyedy  and  he  can  not  aft-erwards  sustain  an  action  for  far- 
ther damages. 

Applying  the  principles  thus  laid  down  to  this  case,  the 
plaintiff  is  entitled  to  judgment  on  the  yerdict. 

The  defendant  sets  up  a  mere  breach  of  the  contract  in  defense 
of  the  action,  but  this  can  not  avail  him.  He  does  not  appear 
to  have  offered  eyidence  to  show  that  he  was  damnified  by  such 
breach,  or  to  have  asked  that  a  deduction  should  be  made  upon 
that  account.  The  direction  to  the  juxy  was  therefore  correct, 
that  the  plaintiff  was  entitled  to  recover  as  much  as  the  labor 
performed  was  reasonably  worth;  and  the  jury  appear  to  have 
allowed  a  pro  rata  compensation  for  the  time  which  the  plaintiff 
labored  in  the  defendant's  service. 

As  the  defendant  has  not  claimed  or  had  any  adjustment  of 
damages  for  the  breach  of  the  contract,  in  this  action,  if  he  has 
actually  sustained  damage,  he  is  still  entitied  to  a  suit  to  re- 
cover the  amount. 

Whether  it  is  not  necessary,  in  cases  of  this  kind,  that  notice 
should  be  given  to  the  employer  that  the^contract  is  abandoned, 
with  an  offer  of  adjustment  and  demand  of  payment;  and 
whether  the  laborer  must  not  wait  until  the  time  when  the 
money  would  have  been  due,  according  to  the  contract,  before 
commencing  an  action  (5  Bos.  &  Pul.  61),  are  questions  not 
necessary  to  be  settied  in  this  case,  no  objections  of  that  nature 
having  been  taken  here. 

Judgment  on  the  verdict. 

Quantum  Mebuit  on  ▲  Special  Ck>NTHACT.— In  the  note  to  ffaifward  v. 
Leonard,  19  Am.  Dea  208,  in  the  discnadon  of  this  general  rabjeot,  the  doo- 
trinee  of  BriUon  v.  Turner,  are  examined,  and  shown  to  be  oppoeed  to  the 
general  current  of  authority,  and  contrary  to  what  the  New  Hampehire  court, 
in  subsequent  decisions,  inclined  to  belicTe  to  be  the  better  principle.  The 
case  is,  however,  as  there  pointed  out,  the  law  in  New  Hampshire.  Its 
masterly  argument  in  support  of  its  rulings  have  commended  it  to  other 
courts,  which,  while  recognizing  the  equity  of  the  conclusions  reached,  deem  it 
an  unmistakable  innovation  upon  the  rules  of  the  common  law.  Such  is  the 
case  of  Larhin  v.  Duck,  1 1  Ohio  St  668.    Other  decisions  adopt  its  doctrines, 
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M  in  the  state  of  Iowa:  MeClay  v.  Htdgt^  18  Iowa,  66,  68.  Consideratioii* 
of  this  general  question  ooear  in  this  series  in  the  cases  of  Newman  v.  Me^ 
Oregor,  24  Am.  Dea  293»  where  assumpsit  for  work  and  labor  performed 
under  a  special  contract  was  maintained,  the  contract  having  been  waived 
or  substantially  completed.  In  Phelpa  v.  Shrldon,  23  Id.  659;  WadUigh  v. 
StfUoH^  Id.  704^  the  plaintiff  was  given  a  recovery  for  the  value  of  his  psr- 
temaiioe  under  a  special  contract^  where  it  had  been  partially  performad. 
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[7  New  HAMnnB,  ••] 
A  OoMMow  Rboovxbt  BziouTXD  BT  Emtbt  Arm  JusQMiR^  Bam 

BhtaiLi  though  no  writ  of  seisin  was  issued. 

FoBXEDOx  in  the  remainder.    The  opinion  states  the  case. 
Chodrich  and  Freeman,  for  the  tenants. 
E.  CuUs,  contra. 

By  Court,  Biohabdsox,  0.  J.  This  is  a  writ  of  formedon  in 
remainder,  in  which  the  demandant  chiims  to  reooYer  the  de* 
manded  premises  as  his  inheritance,  according  to  the  form  of 
the  gift  contained  in  the  will  of  Joseph  Frost 

It  is  not  disputed  that  the  demandant  is  entitled  to  judgment 
in  this  case,  unless  the  defense  upon  which  the  tenants  rely  im 
a  legal  answer  to  the  action. 

That  defense  is  the  common  reooTery  suffered  by  Josepk 

Frost,  the  tenant  in  tail,  in  1819;  and  it  is  not  disputed  that  if 

that  recoTCfy  was  legally  executed,  it  is  a  bar  to  this  action.. 

>But  it  is  objected,  that  nothing  passed  by  the  reooYery,  becauaep 

it  was  never  executed  by  a  writ  of  seisin. 

To  this  it  is  answered,  in  the  first  place,  that  the  recoyeij 
bound  the  right;  and  as  this  action  is  in  its  nature  a  writ  of 
right,  the  demandant  can  not  recoTer,  whether  the  common  re* 
oovery  was  executed  or  not;  and  in  the  next  place,  that  tha 
recoYcror  having  entered  upon  the  land  after  the  recovery,  that 
was  all  the  execution  which  the  law  required. 

It  is  not  denied  that  the  recoveror  entered  after  judgment; 
and  the  question  is,  whether  this  was  such  an  execution  of  the 
recovery  as  to  make  it  effectual  to  bar  the  claim  of  this  de-^ 
mandant? 

The  law  of  common  recoveries  was  much  discussed  in  Shetty^^ 
COS0,  1  Oo.  93;  Moor,  186;  and  it  was  finally  settled,  that  the 
right  of  the  estate  tail  is  bound  by  the  judgment  in  a  commoD 
recovery,  and  the  recovery  over  to  have  in  value;  that  there  ift 
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no  seisin  in  the  reooreror  until  exeontion  is  done;  but  that  exe- 
cution against  the  issue  in  tail,  done  after  the  death  of  him 
against  whom  the  judgment  in  the  recoveiy  was  rendered^  has 
^relation  to  the  judgment,  and  is  a  legal  execution  of  the  re- 
^cofeiy. 

Ever  since  the  judgment  in  Shdhfs  ccue,  it  seems  to  have 
t)e6n  considered  as  settled,  that  a  common  recoveiy  Tests  no 
freehold  in  deed  or  in  law  before  execution  served:  Co.  Lit. 
1266,  b,  note  (2);  Pig.  on  Becoveries,  31,  163;  Shep.  Touch.  40. 

In  WUham  y.  The  Earl  of  Derby,  1  Wils.  48,  it  was  decided 
ihat  a  recoyery  not  executed  had  no  manner  of  operation. 
The  reason  is,  because  no  use  can  arise  till  the  recoyeror  has* 
ceisin.  In  that  case  the  recovery  was  suffered  in  the  year  1514. 
The  trial  in  WUham  v.  Derby  was  in  1744.  The  person  to  whose 
"use  the  recovery  was  suffered,  entered,  and  he  and  his  heirs  had 
been  in  possession  two  hundred  and  thirty  years.  But  it  was 
objected,  that  no  writ  of  seisin  or  entry  of  the  recoverors  ap- 
peared, and  for  that  reason  the  recovery  was  held  to  be  void  and 
^thout  effect:  2  Stra.  1185. 

The  question  to  be  decided  in  this  case  is,  then,  whether  the 
•entry  by  the  recovexor  was  a  sufficient  execution  to  render  tho 
Tecorery  effeetoal?  If  it  were,  the  tenants  are  entitled  to 
Judgment. 

A  recovery  is  always  to  uses,  and  no  use  can  arise  until  the 
xecoveror  has  seisin :  Pi;^.  on  Becoveries,  153. 

What  then  ia  seisin  ?  Coke  says  that  seisin  signifies  in  the 
common  law,  ]>OHHesRiou:  Co.  Lit.  163,  a.  Again  he  says  thak 
eeisin  is  derived  from  nedendo.  '*  f^or  till  a  man  have  seisin  all 
is  labor  et  dolor  el  vejratio  ajxirilua;  but  when  he  hath  seisin,  he 
Tnay  9edere  et  aoquietcere.  In  all  suits  to  recover  seisin,  or 
possession,  be  who  prosecutes  them  ought  to  labor,  but  when 
iie  hath  obtained  seisin  he  may  tedere  el  aocumberein  peace  and 
iaranqnillity:"  6  Bep.  58.  Seisin  then  is  only  possession.  At 
the  common  law  a  judgment  in  a  writ  of  entry  did  not  vest  in 
the  demandant  seisin  or  actual  possession  until  it  was  executed* 
But  after  judgment  in  his  favor  in  a  writ  of  entry  the  demand- 
4m t  mig^t  enter:  Com.  Dig.,  Execution,  A  1;  Co.  Lit.  34,  b. 
And  if  after  such  entry  he  sue  a  scire  facias  to  have  a  writ  of 
eeisin,  his  entry  may  be  pleaded  in  bar  of  the  scire  facias:  Baa* 
tell's  Entries,  539.  In  Capd's  case,  1  Co.  67,  a  common  recov- 
ery is  pleaded  as  executed  by  entry. 

In  this  ease,  the  reooveror  has  been  in  poosepoion  of  the  de- 
manded premises  ever  since  the  recovery.    The  xeeoveror  and 
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Josepli  Frost,  to  whose  use  the  recovery  was  had,  were  both  in 
possession  and  upon  the  land  immediately  npon  the  recovery. 
And  Littleton  says,  when  two  be  in  one  house,  and  the  one- 
claimeth  by  one  title  and  the  other  by  another  title,  the  law 
«hall  judge  him  in  possession  that  hath  right  to  be  in  possession. 
In  this  case  the  judgment  gave  lliiiam  a  right  of  entry,  and 
the  moment  she  entered  she  acquired  a  seisin  of  the  land,  and 
the  recovery  was  thus  duly  executed.  We  are  therefore  xtf 
opinion  that  there  must  be  judgment  for  the  tonanta. 


Common  Bxoovbbxbs. — ^Thit  ancient  remedy,  tuTented  by  the  eodesuHtiQe* 
to  elnde  the  statate  of  mortmain  and  employed  to  bar  entails,  has  become- 
almost  obsolete.  By  the  3  and  4  Wm.  IV.,  a  74,  see.  1,  fines  and  recoveries^ 
were  abolished  in  England,  and  in  4  and  5  Wm.  IV.,  c  92,  a  similar  act  with- 
respect  to  Ireland  was  passed.  In  the  United  States,  recoveries  have  been> 
suffered  in  a  few  of  the  States,  in  New  Hampshire,  as  shown  by  the  principal 
case;  in  Massachusetts,  Dudley  v.  Sumner,  5  Mass.  428;  Dow  v.  Warren,  6 
Id.  328;  Hawley  v.  Northampton,  8  Id.  34;  in  New  Jersey,  Den  v.  MeA^9- 
ter,  7  N.  J.  L.  (2  Halst )  46;  likh  v.  LippineoU,  29  N.  J.  L.  (5  Dntch.)  44;  in. 
Pennsylvania,  Lyle  v.  Biehards,  9  Serg.  k  R.  632;  Stump  v.  Findlay,  19  Am. 
Dea  632;  Bansley  v.  Stott,  26  Pa.  St  126;  in  Maryland,  Chase'e  case,  17  Am. 
Dec.  296w  Bat  in  these  states  common  recoveries  have  been  either  expressly 
abolished  by  statute,  or  rendered  useless  by  the  substitution  of  a  more  ezpe* 
ditious  means  of  reaching  the  ends  which  they  were  designed  to  accomplish. 
rhe  abolition  of  estates  in  tail  in  this  country  has  rendered  less  needful  tli* 
nsort  to  a  common  recovery  in  order  to  bar  them,  and  the  nwnainders  and 
reversions  limited  upon  them.  In  fact,  except  in  Delawaroand  in  Pennsyl* 
rania,  the  common  recovery  may  be  said  to  exist  no  longer  in  the  United 
States.  In  some  of  the  above  states,  where  decisions  on  the  question  have 
arisen,  statutes  have  settled  the  matter  by  abolishing  fines  and  xecoverias; 
48  in  New  Jersey,  by  the  act  of  June  12,  1799;  in  Maryland  by  the  act  ol 
1782,  Maelin  v.  Thomas,  8  Gill,  18;  and  in  New  York,  3£ev.  Stat.  606.  In 
Delaware,  Rev.  Code  of  1852  as  amended,  1874,  p.  507,  sec.  26,  is  found  the 
following  recognition  of  the  remedy  of  common  recovery: 

'*  All  fines  and  common  recoveries  heretofore  levied  and  suffered  withia 
this  state,  or  which  hereafter  may  be  levied  and  suffered  therein,  in  pursu- 
ance of  or  according  to  the  common  or  statute  laws  of  England,  in  the 
superior  court  of  the  county  wherein  the  lands,  tenements,  or  hereditaments 
entailed,  do  or  shall  lie,  shall  be  as  good  and  available  in  law,  to  all  intents, 
constructions,  and  purposes,  for  the  barring  estates  so  entailed,  as  fines  and 
common  recoveries  of  lands,  tenements,  or  hereditaments,  levied  or  suffered, 
in  England,  may  or  can  be.  Provided,  always,  that  any  heir  at  law,  or  other 
person  claiming  any  right  in  said  lands,  tenements,  or  hereditaments,  may  - 
either  by  appeal  or  writ  of  error,  as  the  case  may  require,  reverse  such  fineS' 
or  recoveries,  for  any  error  or  errors  in  levying  or  suffering  the  same." 

A  similar  provision  is  embraced  in  the  Pennsylvania  statutes:  Bri^k. 
Purd.  Dig.  421.  But  in  section  3  of  the  same  page,  and  similarly  in  sec 
27,  p.  507,  from  the  above  Delaware  code,  it  is  provided  that  a  tenant  in  tail' 
may  convey  the  lands  by  deed  the  same  as  if  he  were  seised  in  fee,  and  thai 
such  conveyance  "shall  bo  good  an<l  available,  to  all  intents  and  purposes^ 
against  all  and  every  person  and  persons,  whom  the  grantor,  baigainor,  or 
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▼endor  might  or  oonld  delxur  by  any  mode  of  common  reuovwy,  or  by  any 
ether  meane  whatever."  This  prcmaion  will,  no  doubt,  operate  to  render 
4>baolete  the  oommon  reoovery  in  that  state  in  which  it  has  meet  often  been 
employed,  Pennsylvania^  and  make  it  in  this  ooantry  a  means  of  conveyance 
«s  effectually  abolished  as  it  is  in  England  by  the  3  and  4  Wm.  IV.  Two 
oomparatively  recent  decisions  in  Pennsylvania  indicate,  however,  the  extent 
to  which  common  recoveriee  may  be  there  resorted  to.  In  Taplor  t. 
Taylor,  63  Pa.  St.  481,  it  is  said  that  an  executory  devise  may  be  destroyed 
"by  a  common  recovery,  and  in  Wood  v.  Bayard,  Id.  320^  a  deed  given  under 
the  stutnte  to  bar  entails  was  successfully  impeached  for  the  incapacity  of  the 
.grantor  to  execute  it.  Those  claiming  under  the  deed  showed  that  a  common 
recovery  could  not  be  impeached  for  such  incapacity,  and  cited  cases  wherein 
common  recoveries  suffered  by  infants  and  lunatics  had  been  sustained.  Bnt 
the  court  pointed  out  that  in  these  cases  the  incapacity  could  not  be  set  np 
without  attacking  the  judgment  of  a  court,  which  could  not  be  assailed  col* 
iaterally;  whereas,  with  the  deed,  which  was  an  instrument  in  pais,  an  es- 
sential element  of  its  validity  was  parties  capable  of  contracting.  Therefore, 
hi  respect  to  the  conclusivenees  of  the  bar,  the  prooeeding  by  common  reoor* 
ery  is  preferable  to  the  deed  under  the  statute,  and  for  that  reason  may  stQl 
lie  employed  in  Pennsylvania. 


Shelden  t;.  Robinson. 

[T  Vsw  HAxmoBa,  167.] 

A,  &rAOX-DRiTBB  IS  NOT  A  CoMHON  Cabbier,  although  he  may  take  padL- 
ages  to  carry  from  place  to  place,  for  a  uniform  small  sum,  he  not  hold- 
ing himself  out  as  ready  to  take  such  packages,  that  not  being  his  general 
employment,  and  it  not  appearing  that  he  would  be  liable  for  refusing  to 
take  them;  and  his  liability  ia  only  that  of  a  bailee  for  hire. 

Idem. — ^To  excuse  the  non-delivery  of  money  intrusted  to  him  for  delivery,  a 
stage-driver  can  not  give  in  evidence  the  admissions  of  third  persons, 
that  money,  being  carried  by  the  driver  for  them,  was  stolen  from  the 
stage  by  a  passenger  on  the  same  day  the  money  in  question  was  re- 
ceived. 

Assumpsit  for  one  hundred  and  forty-eight  dollars,  received 
t)y  the  defendant  from  the  plaintiff,  to  be  carried  to  Portsmoath 
from  Boston,  but  not  delivered;  there  was  a  count  also  for 
money  had  and  received.  The  defendant,  a  driver  in  the  em- 
ploy of  a  stage-coach  company,  received  the  money,  to  be 
transported  as  slated;  he  was  in  the  habit  of  receiving  such 
packages  from  whomever  desired  to  employ  him.  The  driven 
of  stage-coaches  between  those  points  were  generally  in  the 
habit  of  carrying  packages  of  money,  and  received  the  uniform 
sum  of  twenty-five  cents  for  each  package,  without  regard  to 
the  amount  it  contained.  The  compensation  was  received  by 
the  drivers  to  their  own  use.  It  did  not  appear  that  the  de- 
fendant had  ever  in  any  way  held  himself  out  as  ready  to  oairy 
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packages  of  money,  farther  than  by  the  habit  of  taking  them 
whenever  offered.  Evidence  was  received,  against  the  plaintiff's 
objection,  to  show  that  it  was  universally  understWd  that  the 
drivers  were  liable  only  in  case  of  want  of  due  care  and  diligence. 
The  defendant  also  offered  the  admission  of  the  cashier  of  the 
Piscataqua  bank,  that  they  had  allowed  the  Olobe  bank  some 
thirteen  thousand  dollars,  which  had  been  sent  by  the  driver  on 
the  same  day,  and  which  was  stolen  by  one  who  forwards  con- 
fessed having  done  so.  This  evidence  was  objected  to,  bat  n* 
ceived.    Verdict  for  the  defendant,  motion  for  a  new  trial. 

Ooadrich,  for  the  plaintiff. 

BarUeit,  ctmira. 

Pabkxb,  J.  The  term  common  carrier  is  technically  de- 
scriptive, and  does  not  embrace  every  person  who  undertakes 
to  carry  goods  for  hire.  **  To  bring  a  person  within  the  de- 
scription of  a  conmion  carrier,  he  must  exercise  it  as  a  public 
employment;  he  must  undertake  to  carry  goods  for  persons 
generally;  and  he  must  hold  himself  out  as  ready  to  engage  in 
the  transportation  of  goods  for  hire,  as  a  business  and  not  as  a 
casual  occupation,  pro  hao  vioe,  A  common  carrier  has,  there- 
fore, been  defined  to  be  one  who  undertakes,  for  hire  or  reward, 
to  transport  the  goods  of  such  as  choose  to  employ  him,  from 
place  to  place:"  Story  on  Bail.  822. 

The  employment  of  a  common  carrier  is  attended  with  pe- 
culiar responsibilities.  And  these  are  defined  by  law,  unless 
restricted  by  special  notice  or  agreement.  Thus  he  is  bound 
to  take  all  goods  offered,  if  he  has  the  requisite  convenience  to 
carry;  and  a  refusal,  without  some  just  ground,  subjects  him  to 
an  action.  More  than  ordinary  diligence  is  required  of  him, 
for  he  is  answerable  for  all  accidents  and  thefts,  and  even  for 
a  loss  by  robbery:  Story,  828;  2  Kent  Oom.  464;  Moaes  v. 
Norri8,  4  N.  H.  806;  Biley  v.  Home,  6  Bing.  217;  Hastings  v. 
Pepper,  11  Pick.  42.  Undoubtedly  the  proprietors,  and  the 
drivers,  also,  of  stage-coaches,  may  become  answerable  as  com- 
mon carriers:  Story,  325,  827;  Dwighi  v.  Brewster,  1  Pick.  60 
[11  Am.  Deo.  183];  Allen  v.  Sewda,  2  Wend.  327,  840. 

It  has  not  been  suggested  that  the  proprietors  are  liable  in 
this  case;  and  the  evidence  does  not  show  the  defendant  a  com- 
mon carrier.  It  does  not  show  him  to  have  exercised  the  busi- 
ness of  carrying  packages  as  a  public  employment,  because  his 
public  employment  was  that  of  a  driver  of  a  stage-coach,  in 
the  employ  of  others.     It  does  not  show  that  he  ever  under- 
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took  to  eany  goods  or  money  for  pertsons  generally,  although 
he  may  in  fact  have  taken  all  that  was  offered,  as  a  matter  of 
eonvenien^it  or  that  he  ever  held  himself  out  as  ready  to  en- 
gage in  the  transportation  of  whatever  was  requested,  notwith- 
atuiding  it  may  have  been  usual  for  him  and  other  drivers  to 
eany  it 

This  was  not  his  general  employment,  and  there  is  nothing 
to  show  that  he  would  have  been  liable  had  he  refused  to  take 
this  money— especially  as  he  was  in  the  service  of  another,  and 
as  such  servant  might  have  had  duties  to  perform  inoonsistettt 
with  the  duty  of  a  conmion  carrier. 

The  amount  to  be  paid  for  transportation  is  also  to  be  con- 
sidered. A  common  carrier  is  an  insurer,  and  entitled  to  be 
paid  a  premium  for  his  insurance:  5  Bing.  217;  Baison  v.  Don^ 
ooan,  4  Bam.  &  Aid.  21;  Bdrris  v.  Packwoad^  3  Taunt.  264. 

There  being  no  evidence  that  any  compensation  was  agreed 
on  between  these  parties,  it  is  to  be  presumed  that  the  usual 
compensation  was  to  be  paid.  The  plaintiff  might  have  relied 
on  the  usage  upon  a  claim  for  payment.  And  as  the  sum  was 
small,  and  uniform  whatever  might  be  the  amount  of  money,  ii 
would  seem  very  clear  that  no  one  committing  a  package  of 
money  to  the  defendant,  under  such  ciroumstanoeSy  and  with:- 
out  any  special  agreement,  could  have  considered  him  aa  in- 
surer of  safety. 

The  law  applicable  to  common  earners  has  been  said  to  be 
one  of  great  rigor,  and  it  would  be  unjust  to  impose  the  ra- 
■ponsibiliiies  of  a  common  carrier  upon  an  individual  until  be 
has  so  conducted,  or  held  himself  out,  as  to  have  fairly  assumed 
them:  Bayce  v.  Andenon,  2  Pet.  150;  Eoberis  v.  2knier,  IS 
Johns.  233  [7  Am.  Deo.  311]. 

A  party  who,  without  special  agreement,  pays  the  hire  of  a 
bailee,  comes  with  an  ill  grace  to  require  of  the  other  to  answer 
for  a  risk  for  which  he  has  received  no  reward. 

From  the  case,  the  defendant,  if  he  is  the  party  answerable 
to  the  plaintiff,  was  a  bailee  to  carry  for  hire,  and  as  such,  r^ 
sponsible  for  ordinary  negligence;  and  this  was  substantially 
the  direction  to  the  jury.  That  it  was  put  upon  the  general 
understanding  is  not  material. 

Upon  the  first  count,  therefore,  the  plaintiff  can  not  recover. 

But  it  does  not  appear  that  the  defendant  is  not  answerable 
on  the  count  for  money  had  and  received.  He  received  the 
money  of  the  plaintiff,  and  has  never  delivered  it.    It  is  inciui- 
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bent  on  bim  to  sbow  that  bis  failure  to  deliver  bas  not  been  tbe 
result  of  negligence  on  bis  part. 

He  attempted  to  sbow  tbat  tbe  money  was  stolen  from  bim—* 
and  for  this  purpose  be  proved  tbat  be  usually  carried  bis  pack- 
ages in  a  box  near  bis  seat;  that  the  Olobe  bank  bad  charged 
tbe  Piscataqua  bank  with  a  sum  of  money,  as  sent  by  tbe  de- 
fendant on  tbe  same  day,  which  bad  not  been  received,  but  had 
been  allowed  and  paid;  and  that  a  person  bad  been  arrested  in 
New  York  from  whom  the  Piscataqua  bank  bad  received  a  sum 
of  money  as  part  of  tbe  sum  so  sent,  and  who  acknowledged 
tbat  be  took  it  from  the  stage  that  day. 

If  this  is  suflScient,  a  bailee  may  discbarge  himself  from  lia- 
bility for  all  goods  that  oan  be  concealed,  by  proof  of  tbe  loss 
of  a  single  package. 

Tbe  evidence,  such  as  it  is,  relates  entirely  to  a  larceny  of  a 
different  parcel,  and  tbat  from  a  place  where  this  money  does 
not  appear  to  have  been  deposited. 

It  would  be  going  very  far,  were  tbe  larceny  of  tbe  other 
package  fully  proved  by  competent  evidence,  to  presume  tbat 
ibis  package  was  put  in  the  same  place,  and  stolen  also. 

The  inadmissibility  of  rea  inter  alios  acta,  as  a  general  rule,  is 
well  settled;  and  tbe  exceptions  which  have  been  relied  on,  of 
entries  in  books  or  acts  of  deceased  persons  against  their  inter- 
est, and  relating  to  facts  and  transactions  which  must  have  been 
within  their  knowledge,  do  not  apply. 

Tbe  individual  who  allowed  tbe  money  to  tbe  Olobe  bank  is 
not  dead,  but  was  introduced  as  a  witness.  It  did  not  appear 
iliat  be  bad  any  actual  knowledge  that  the  money  he  allowed 
bad  been  lost  vrithout  tbe  fault  of  the  defendant,  or  tbat  there 
bad  been  an  actual  loss;  and  tbe  confession  of  tbe  individual  in 
New  York  is  no  part  of  the  rea  getUof,  and  can  not  bind  this 
plaintiff  in  relation  to  money  to  which  the  confession  bad  no 
reference,  and  which  was  not  on  that  occasion  in  question  in 
any  manner  whatever. 

The  authorities,  also,  relative  to  the  admission  of  the  i>arty 
himself,  as  a  witness,  in  case  of  robbery,  can  not  avail  in  this 
ease.  If  they  could  prove  anything,  it  would  be,  not  that  this 
evidence  wbb  admissible,  but  tbat  tbe  defendant  himself  might 
be  examined;  but  no  question  of  tiliat  obaraoter  arises  in  this 
ease  to  require  an  opinion. 

Verdict  set  aside,  and  new  trial. 

Who  abb  Common  CABBiKsa — A  oomuMm  oamer  is  one  who  andertakM 
tor  a  refward  to  carry  goocU  from  one  pUoe  to  another:  Johuon  v.  Friar, 
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anU^  215;  Craig  r,  ChOdresa,  14  Am.  Dea  751;  MeCluret  v.  Hammond^  1  Id. 
596»  and  cases  i^frc^  Therefore,  one  who  undertakes  to  cany  prodaoe,  for 
hire,  from  one  point  on  a  river  to  another,  is  a  common  carrier:  Craig  t. 
Childress,  But  one  who  receives  and  forwards  goods,  taking  upon  himaell 
for  a  compensation  all  the  expenses  of  transportation,  bnt  who  has  no  interest 
or  control  in  the  vessel  by  which  they  are  forwarded,  is  not  a  conunon  car- 
rier: Roberta  v.  Turner^  7  Id.  311,  in  the  note  to  which,  the  question  is  some- 
what considered.  Freighters  for  hire  upon  navigable  rivers  are  common 
carriers:  WUUama  v.  Branson,  4  Id.  662.  In  Dwighl  v.  Brewster,  11  Id.  133» 
facts  similar  to  those  in  the  principal  case  arose,  and  it  was  there  decided 
that  where  the  proprietors  of  a  stage-coach  were  in  the  habit  of  carrying  par- 
oels  for  hire  which  did  not  belong  to  the  passengers,  they  were  common  ear- 
riers,  and  were  liable  as  partners  for  the  loss  of  a  parcel  by  the  driver,  who 
was  one  of  the  proprietors. 

LiABiLnT  OF  Common  Carriers. — See  Orange  Co,  Bank  t.  Brown^  24  Am. 
Dee.  129;  and  Jones  v.  Pitcher,  Id.  716;  Jackson  v.  FHar,  ante,  215^  and 
the  notes  to  those  dedsions. 


[7  Naw  Hakmhibb,  196.1 
Cbwo/tt  mat  bb  Eztbsmx  without  Blows,  and  will  anae  where  the  life  of 
the  libelant  has  been  menaced,  and  where  there  has  been  harsh  treat- 
ment and  neglect  tending  to  show  that  cohabitation  would  be  attended 
with  danger  to  her  health. 

Libel  for  divorce  on  the  ground  of  extreme  cmelty.  There 
was  no  evidence  of  actual  violence,  but  it  was  shown  that  the 
defendant  had  threatened  the  life  of  the  libelant,  had  ceased  to 
provide  for  her  support,  and  had  treated  her  harshly  and  with 
neglect  in  sickness.  Evidence  was  further  offered  tending  to 
show  that  there  existed  a  reasonable  fear  that  she  would  be  sub- 
jected to  disease  if  she  further  cohabited  with  her  husband. 

BarUeU,  for  the  libelant. 

By  Oourt,  Pabxbb,  J.  In  Warren  v.  Warren,  8  Mass.  821, 
Parsons,  0.  J.,  says:  ''The  extreme  cruelty  in  the  statute 
means  personal  violence,  and  answers  to  tiie  eanjUia  of  the 
dvil  law."  In  2  Kent  Com.  (1st  ed.)  106,  it  is  said:  ''The 
causes  must  be  grave  and  weighty,  and  show  such  a  state  of 
personal  danger  as  that  the  duties  of  the  married  life  can  not  be 
discharged.  Mere  austerilgr  of  temper,  petulance  of  manners, 
rudeness  of  language,  or  want  of  dvU  attention,  even  occasional 
sallies  of  passion,  if  they  do  not  threaten  bodily  harm,  do  not 
amount  to  that  cruelly  against  which  the  laws  can  relieve."  And 
in  Barrere  v.  Barrere,  4  Johns.  Oh.  189,  the  chancellor  expressed 
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ftD  opinion  that  eren  a  alight  actual  aasanlty  in  anger,  wonld  not 
jastify  a  diTorce. 

Most  of  the  cases  cited  bj  the  counsel  contain  some  CTidence 
of  actual  personal  yiolence,  bat  in  several  of  them  it  is  held  that 
there  may  be  legal  cruelty  without  this:  Otwayy.  Ottoay^  2  Phil. 
K;  Huime  y.  Hulme,  2  Addams,  27;  Popkin  t.  Popkin,  1  Hag. 
733,  in  note;  JTAqtUlar  y.  jyAquOar,  Id.  773;  Eolden  y.  Holden, 
1  Hag.  Con.  453. 

In  the  yery  elaborate  opinion  of  Sir  William  Scott,  in  Evans 
y.  Evans,  1  Hag.  Con.  36,  he  says:  **  This,  howeyer,  must  be 
understood,  that  it  is  the  duty  of  courts,  and  consequently  the 
inclination  of  courts,  to  keep  the  rule  extremely  strict.  The 
causes  must  be  graye  and  weighty,  and  such  as  to  show  an  ab* 
solute  impossibility  that  the  duties  of  the  married  life  can  be  dia- 
chaiged.  In  a  state  of  personal  danger,  no  duties  can  be  die- 
eharged;  for  the  duty  of  self-preservation  must  take  place  before 
the  duties  of  marriage,  which  are  secondaiy,  both  in  commence- 
ment and  obligation;  but  what  falls  short  of  this  is  with  great 
caution  to  be  admitted.''  **  What  merely  wounds  the  mental 
feelings  is  in  few  cases  to  be  admitted,  where  they  are  not  ac- 
eompanied  with  bodily  injuiy,  either  actual  or  menaced."  **  In 
the  older  cases  of  this  sort,  which  I  have  had  an  opportunity  of 
looking  into,  I  have  observed  that  the  danger  of  life,  limb,  or 
health,  is  usually  inserted  as  the  ground  upon  which  the  court 
has  proceeded  to  a  separation.  This  doctrine  has  been  repeatedly 
applied  by  the  court  in  the  cases  that  have  been  cited.  The 
court  has  never  been  driven  off  this  ground.  It  has  been 
always  jealous  of  the  inconvenience  of  departing  from  it,  and  I 
have  heard  no  one  case  cited,  in  which  the  court  has  granted  a 
divorce  without  proof  given  of  a  reasonable  apprehension  of 
bodily  hurt  I  say  an  apprehension,  because  assuredly  the 
court  is  not  to  wait  till  the  hurt  is  actually  done;  but  the  ap- 
prehension must  be  reasonable;  it  must  not  be  an  apprehension 
arising  merely  from  an  exquisite  and  diseased  sensibility  of 
mind:"  4  Eng.  Ecc.  311,  312. 

That  cruelty  may  be  extreme,  without  blows,  can  not  be 
doubted,  and  we  have  no  difficulty  in  holding,  that  where  the 
causes  are  grave  and  weighty,  and  such  as  to  show  an  impossi- 
bility that  the  duties  of  the  married  life  can  be  discharged — 
when  violence  is  menaced,  and  there  is  reasonable  apprehen- 
sion of  danger  to  life,  limb,  or  health — ^the  case  comes  within 
our  statute,  and  that  the  court  ought  not  to  wait  until  the  hurt 
is  actually  done. 
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There  hns  been  more  doabt  whether  the  case  before  u, 
on  the  facts  in  evidence,  comes  clearly  within  the  principle. 

The  evideuee,  however,  shows  that  the  life  of  the  libelant 
haB  been  menaced,  and  we  can  not  say  there  is  no  probability 
that  violence  will  be  resorted  to;  and  as  there  is  further  evi- 
dence of  harsh  treatment,  and  neglect,  and  of  circumstanoea 
tending  to  show  that  cohabitation  would  be  attended  with  dan- 
ger to  the  health  of  the  libelant,  the  court  is  of  opinion,  that 
all  these  ciroomstanees  combined,  bring  the  case  within  the 
statute. 

Divorce  decreed. 


Notes  upoir  Qubsttoks  AaisDro  our  or  thx  Subjict  or  Divoaca  will  be 
fonnd  in  thia  aeries  as  followa:  on  the  miaoondnct  of  the  complainant  pro- 
voking the  act  act  np  aa  a  ground  for  divorce  being  a  bar  to  obtaining  it,  in 
Pierce  v.  Pieree,  15  Am.  Dec  211;  on  the  validity  of  formga.  divorcea,  ta 
Tolen  V.  Tolen,  21  Id.  747;  Hamover  v.  Turner,  7  Id.  206;  Mtdwa^  v.  ^eeil- 
ton,  8  Id.  133;  Hcurdmg  v.  Allen,  23  Id.  M9;  Dkknm  v.  Dkkmm.  24  LL 
444. 


Cochran  v.  Wheeleb. 


[7  Ksw  HAnanaa^aoa.] 

The  Neqotiabilitt  of  a  Note  is  kot  Impaibbd  by  its  being  paid  and  takm 
up  by  an  indoraer  in  cases  where  those  only  who  are  bound  to  pay  at  all 
events  can  be  aued  in  oooaequenoe  of  anch  paper  beiug  again  put  in  cir- 
culation. 

Whjcke  a  Note  or  Bill  has  been  Taxev  in  Satisvaction  of  a  preoedeni 
debt,  the  creditor  can  not  proceed  in  an  action  for  auch  debt  without 
ahowing  that  he  haa  used  due  diligence  to  obtain  acceptance  or  paymenti 

Makekov  a  Note  may  8Et  up  aoainst  the  Indobebb  after  due,  any  dofieme 
he  has  against  the  payee. 

Assuicpsrr  on  a  note  by  the  indorsee  against  the  maker. 
Wheeler  executed  the  note  for  one  hundred  and  fifty  dollars  to 
Pinkham,  to  be  discounted  at  the  bank,  each  to  have  half;  this 
was  done.  The  note  matured  December  10, 1825,  and  Pink- 
ham  paid  the  amount  to  the  bank.  On  the  same  day,  Wheeler 
drew  an  order  on  one  Bishop  for  two  hundred  dollars,  payable 
in  eight  months,  which  was  accepted,  which  acceptance  Pink- 
ham  agreed  to  collect,  and  retain  one  half  of  the  amount  of  the 
discounted  note,  and  pay  the  residue  to  Wheeler.  Bishop  was 
solvent  at  the  end  of  the  eight  months,  and  abundantly  able  to 
pay  the  acceptance,  and  the  same  could  have  been  collected  fay 
Pinkham  of  Bishop,  with  ordinary  diligence.  But  he  neglected 
to  collect  the  same,  and  in  1829  Bishop  failed  and  became  wut 
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ble  to  pay.    About  the  Bame  time  Pinkham  failed  and  indorsed 
the  note  to  Cochran.    The  ease  was  sabmitted  on  these  facts. 

HackeUf  for  the  plainti£El 

Ouihman^  oonira. 

ITvHAM,  J.  It  has  been  decided,  in  the  ease  of  BryarU  t.  SU^ 
ierbu8h,  2  N.  H.  21 2,  that,  as  a  general  rule,  when  a  note  has 
been  once  paid  it  ceases  to  be  negotiable.  This  doctrine  was 
based  upon  the  decisions  in  Blake  y.  Setoall,  3  Mass.  666,  and 
Boyhlon  v.  Oreen^  8  Id.  466;  but  it  is  undoubtedly  subject  to 
the  limitation  as  now  holden  in  OuiHd  v.  Eager,  17  Id.  616,  in 
which  the  rule  is  restrained  to  cases  where  the  party  to  a  bill  or 
note  is  prejudiced  by  a  subsequent  transfer.  There  is  nothing 
in  the  case  of  BryarU  y.  BUterbushf  which  conflicts  with  the  lim« 
itation  here  affixed,  or  with  the  doctrine  generally  sustained, 
that  the  negotiability  of  a  note  is  not  impaired  by  its  being 
paid  and  taken  up  by  an  indorser,  in  cases  where  those  only 
who  are  bound  to  pay  at  all  eyents,  can  be  sued  in  consequence 
of  such  paper  being  again  put  in  circulation.  To  this  extent 
the  negotiability  of  a  note  which  has  been  taken  up  by  an  in- 
dorser has  been  holden  to  remain  unimpaired:  Callow  y.  Lauh 
rence,  3  Man.  &  Bel.  96;  Havens  y.  Huntingdon^  1  Cow.  887; 
Mead  y.  SmaU,  2  Oreenl.  207  [11  Am.  Dec.  62];  WUliamsY.  Mat- 
thews, 3  Cow.  262;  GuUd  r.  Eager,  17  Mass.  616;  Bailey  on 
BUls,  90. 

In  this  case  the  proceeds  of  the  note  were  jointly  received  by 
the  maker  and  indorser;  but  we  are  not  aware  that  this  would 
limit  its  negotiability,  unless  the  maker  should  be  prejudiced 
by  the  new  transfer.  But  the  transfer  does  not  increase  or  yaiy 
his  liabililgr.  This  suit  is  open  to  any  defense  that  could  be  set 
up  in  an  action  brought  by  the  indorser,  and  there  seems  no 
objection  to  sustaining  the  plaintiff's  rights  as  indorsee,  as  long 
as  the  maker  remains  uninjured. 

But  there  are  other  grounds  of  defense  which  are  an  answer 
to  this  action.  On  the  day  the  note  was  paid  by  Pinkham,  the 
indorser,  the  defendant  drew  an  order  on  one  William  Bishop, 
for  the  sum  of  two  hundred  dollars,  payable  in  eight  months, 
which  was  accepted  by  Bishop,  and  the  indorser  agreed  to  col- 
lect and  retain,  from  the  proceeds  of  this  order,  an  amount 
equal  to  the  defendant's  portion  of  the  note,  and  account  to 
the  defendant  for  the  residue;  and  the  defense  set  up  is  pay* 
ment  by  this  acceptance. 

There  is  no  doubt,  from  the  contract,  that  Pinkham  reoeiyed 
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{be  aoeeptanee  to  be  appropriated  upon  the  note,  in  payment  €i 
his  claim;  and  the  legal  effiBct  of  the  oontiact  wonld  seem  to  ba 
to  give  the  defendant  a  credit  on  the  original  debt  during  the 
time  specified  in  the  aooeptanoe:  Chit,  on  Bills,  123;  Stedmam 
Y.  Oooch^  1  Esp.  3.  However  this  may  be  is  immaterial  in  this 
case,  as  Pinkham  agreed  to  collect  the  acceptance  at  matoritj 
and  apply  it  in  payment  of  this  debt;  and  a  neglect  in  this  un- 
dertaking makes  the  acceptance  his  own,  and  equivalent  to  a 
payment. 

It  has  long  been  holden,  that  where  a  bill  of  exchange  or 
promissory  note  is  tsken  in  satisfaction  of  a  pxeoedent  debt, 
or  to  be  applied  when  due  as  payment,  that  the  creditor  can  not 
proceed  in  an  action  for  such  debt,  without  showing  that  he  has 
used  due  diligence  to  obtain  acceptance  or  payment.  If  the 
creditor  part  with  the  note  or  bill,  or  if  it  be  the  note  or  accept- 
ance of  a  third  person,  and  the  creditor  be  guilty  of  laches  in 
not  presentiog  it  for  payment  in  due  time,  it  will  dischaige  the 
debtor  from  the  original  debt  to  the  extent  of  the  payment 

In  Smiih  y.  WUaon^  And.  187,  payment  of  a  precedent  debt  on 
account,  was  made  in  part  by  an  indorsed  note,  and  at  the  fool 
of  the  account  the  plaintiff  wrote  the  following  memorandum: 
"  Received  the  contents  of  said  note,  to  be  allowed  when  paid.'* 
In  this  case  the  court  held,  that  where  a  note  is  taken  for  a 
precedent  debt,  it  must  be  intended  to  be  taken  by  way  of  pay- 
ment, on  condition  that  the  note  is  paid  in  a  reasonable  time; 
but  if  the  person  accepting  it  does  not  endeavor  to  procure 
such  payment,  and  the  money  is  lost  by  his  default,  he  must 
bear  the  loss.  See  also  ChanAerlyn  y.  De  Larive,  2  Wils.  35S; 
Brower  v.  Jones,  8  Johns.  230;  Ea^rs  of  Smedes  y.  Elmendorf, 
Id.  185;  Jones  el  al.  v.  Savage,  6  Wend.  658;  Seymour  y.  Vaoi 
Slyck,  8  Id.  403;  WhUOesey  and  Stone  v.  Dean,  2  Aik.  263;  Kean- 
lake  el  al,  y.  Morgan,  6  T.  B.  514;  Bridges  v.  Berry,  8  Taunt.  130; 
Bishop  V.  Bowe,  3  Mau.  &  Sel.  362;  Champion  el  al.  y.  Terry,  3 
Brod.  &  Bing.  295;  TofJey  v.  Marlens,  8  T.  B.  451;  Bull.  N.  P. 
182;  Chit,  on  Bills,  126;  Clark  v.  Toung,  1  Oranch,  191;  Lord 
v.  Chadbourne  el  aL,6  Greenl.  198;  Benry  y.  Donna^iy,  Add. 
39;  Bailey  on  BUls,  251,  255. 

It  is  admitted  in  this  case,  that  the  contents  of  the  acceptance 
against  Bishop,  with  common  and  ordinary  diligence,  might 
have  been  collected  by  the  payee  of  the  note;  and  where  no 
excuse  is  rendered  for  the  neglect  of  the  payee  to  collect  the 
same,  he  must  be  considered  as  receiving  the  acceptance  in  sat- 
isfaction of  the  debt,  or  that  he  has  elected  to  appropriate  it  in 
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Uu8  manner;  and  as  ibis  plaintiff  holds  the  note,  subject  to  anj 
defense  that  may  be  set  up  against  the  payee. 
The  plaintiff  most  become  nonsnit. 


Bn^ww  BT  MAxnAOAiirsT  Imdobsb  of  Hon.— See  note  to  Chandler  y. 
Dmo,  aiKe»  70i;  Orarp  t.  Banarqfl,  26  Am.  Dec  893;  Robktmm  ▼.  LymoM^ 
Id.  62. 

A  PaoiaBSOBT  Kon  Oitbn  ahd  Bioutxd  nr  Patmbnt  of  mn  uiteoedent 
aoooont,  ii  a  ber  to  an  aoiion  on  the  aoooimt,  whether  the  note  iapeid  or  not: 
HfUekm$  v.  OlaUt,  24  Am.  Dec  e34»  in  the  note  to  which  the  oaeee  in  thi» 
■eiiflei  upon  the  operation  of  a  note  as  payment,  are  odUeoted. 


Bill  v.  Gayeblt. 

[7  Nsw  Hamvsbbb.  215.] 

WtesB  TBS  SxaTAXT,  BT  THi|  CoiCKAND  OF  HIS  MASiBBt  does  SB  appareat 
wrongs  both  the  matter  and  the  servant  are  liable. 

A  Sbbtaut  is  hbtbb  Liablb  fob  his  Mastbb's  NsouoBiroB;  and  where 
a  eervant  omitted  to  raise  the  gates  of  a  dam  for  want  of  directions,  from 
the  proprietors  so  to  do^  he  is  not  liable  for  loss  oocasioned  by  the  burst- 
ing of  the  dam. 

Tbbspass  on  the  case.  The  facts  appear  from  the  opinion. 
Nonsuit  ordered,  subject  to  the  court's  opinion. 

Ckristve^  for  the  plaintiff. 

/.  BartleU^  corUra. 

By  Court,  Biohabdson,  0.  J.  The  injury  of  which  the  plaint- 
iff complains,  is,  that  the  defendants,  by  means  of  a  feeble  and 
badly  constructed  dam,  wrongfully  and  injuriously  raised  and 
kept  up  the  water  in  the  pond  twelve  feet  higher  than  was  law- 
ful, from  the  first  of  September,  1831,  to  the  fourteenth  of 
March,  1882,  by  reason  of  which  the  water  broke  away  the 
dam,  and  did  the  damage  stated  in  the  declaration.  The  dam- 
age is  not  alleged  to  have  resulted  from  any  defect  in  the  dam, 
rendering  it  unfit  to  answer  any  lawful  purpose  for  which  it 
was  erected,  but  from  raising  the  water,  by  means  of  the  dam, 
twelve  feet  higher  than  was  lawful.  The  action  is  founded, 
then,  not  on  any  negligence  of  the  defendants,  in  the  construc- 
tion of  the  dam,  but  upon  an  improper  use  of  it  between  the 
first  of  September,  1831,  and  the  fourteenth  of  March,  1832. 
Such  being  the  nature  of  the  action,  it  is  clear  it  is  not  nuiin- 
tained  by  the  evidence  against  WiJliams  and  Joseph  Caverly. 
They  had  no  concern  with  the  gates  of  the  dam  after  the  sec- 
ond of  December,  1829. 
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John  Oawerlj  stands  on  different  gioond*  From  the  second 
of  December,  1829,  antil  the  dam  broke  awaj,  he  acted  as  tlie 
agent  of  the  Cocheoo  company  at  the  dam.  Bat  that  company 
had  the  control  and  nse  of  the  water  daring  the  whole  time; 
and  he  had  contracted  with  the  Dover  company,  under  whom 
the  Ckxsheoo  company  claimed  the  premises,  and  who  bad 
leased  the  saw-mill  to  him,  to  follow  the  directions  of  the 
lessors  in  everything  relating  to  the  stoppage  or  flowage  of  the 
water  in  the  pond.  He  must,  then,  be  considered  as  the  mere 
servant  of  the  (3ocheco  company,  acting  ia  all  he  did  nnder  the 
immediate  direction  and  control  of  the  company,  or 
agents. 

The  question,  then,  is,  whether  the  facts  disclosed  in  the 
render  him  liable?  Nothing  is  stated  in  the  case  which  shows 
any  want  of  right  in  the  Cocheco  company  to  raise  the  water  to 
the  height  it  was  raised.  If  the  actien  can  be  sustained  at  all, 
it  must  be  on  the  ground  that  it  was  imprudent  and  improper 
to  raise  such  a  head  of  water  with  such  a  dam. 

When  a  servant,  by  the  command  of  his  master,  does  an  ap- 
parent wrong,  both  the  master  and  the  servant  are  liable:  Bull. 
N.  P.  47.  And  when  a  servant,  in  the  absence  of  his  master, 
went  into  an  improper  place  with  a  coach  and  two  ungovern- 
able horses,  in  order  to  train  them  there,  and  the  servant  not 
beiug  able  to  govern  the  horses,  they  ran  upon  an  individual 
and  wounded  him,  it  was  held  that  both  the  master  aod  the 
servant  were  liable:  Miokad  v.  Aleelree,  2  Lev.  172. 

When  a  servant,  by  command  of  his  master,  hires  hands  to 
do  work,  and  they  do  a  wrong,  the  master,  and  not  the  servant 
who  hires  the  wrong-doers,  is  liable:  Siane  v.  Oartwrighi^  6  T. 
B.  411. 

A  servant  or  deputy  can  not  be  charged  for  mere  non-feasance: 
1  Cbit.  PI.  72;  12  Mod.  488. 

Thus,  in  England,  an  under-sheriff  is  a  mere  servant  of  the 
sheriff,  and  no  action  lies  against  the  under-sheriff  for  a  mere 
breach  of  duty:  Oowp.  403;  6  N.  H.  456. 

No  action  can  be  maintained  against  a  servant,  unless  he  can 
be  considered  as  a  wrong-doer.  He  is  never  liable  for  any  neg- 
ligence of  his  master. 

If  he  aids  or  assists  in  a  wrongful  act,  he  is  liable:  PerkinM 
V.  SmiOi,  1  Wils.  328. 

In  this  case,  John  Caverly  shut  the  gate,  and  left  it  shut  till 
the  dam  gave  way.  The  shutting  of  the  gate  was  no  wrongful 
act  to  anybody.    The  owners  had  a  right  to  raise  m  head  of 
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water  as  high  as  the  dam  would  safely  bear.  If  the  gate  ought 
to  have  been  raised  sooner,  that  was  business  of  the  owners, 
and  not  of  John  Caverlj.  He  had  no  authority  to  raise  it,  ez« 
cept  when  directed  so  to  do. 

The  case  discloses  no  wrongful  act,  no  breach  of  duty,  in 
John  Caverly,  no  negligence  which  can  render  him  liaUe  to 
this  plaintiff. 

Jil^gxnent  for  the  defendants. 

All  who  Abbt,  Absest  to,  ob  €k>KnBM,  abm  Liablb  ab  Fuboikaij  nr 
Trkipabb:  CtUdwtU  t.  Saera,  12  Am.  Deo.  286^  and  note. 


Fequaweett  Bbidoe  V.  Mathbs. 

[7  Nbw  HAxmoBa,  980,] 
Onx  Ssal  mat  Sxbvs  voa  All  thb  Signbbs  of  an  izutromenti  It  is  not 

neoessary  to  have  as  many  aeparate  seals  as  there  are  obligors. 
SiOKiNO  A  Bond  with  a  request  that  it  might  be  witnessed,  and  the  delivery 

coupled  with  the  averment  that  it  is  sealed  with  the  signer's  seal,  is  a 

snfficient  execution. 
DnuvEBT  AS  One's  Dexd  of  an  instmment,  signed  and  sealed  by  another  ia 

his  name,  is  his  deed. 
Thx  Oblxoors'  Names  Need  not  Afpbab  in  the  bond;  it  is  soffident  if  they 

are  affixed  to  the  instrument. 
TuE  Witnesses  Need  not  See  a  deed  executed. 

Debt  on  a  bond.  Plea  in  abatement  that  one  Bichard  E. 
Young  ought  to  have  been  made  a  party  debtor,  he  having  exe- 
cuted the  bond  jointly  ^ith  the  defendants.  Verdict  for  the 
plaintiffs;  motion  to  set  the  same  aside. 

CiUler  and  BarileU,  for  the  plaintiffs. 

Savryer  and  Sobbs,  contra. 

By  Couit,  XJpHAM,  J.  It  is  admitted  by  the  pleadings  in  this 
case,  that  the  bond  declared  on  is  signed  by  Bichard  E.  Toung; 
and  tbe  evidence  of  its  delivexy  seems  to  be  conclusiyey  from 
the  testimony  of  Mathea.  But  the  defendant  alleges  that  said 
Youug  did  not  seal  said  writing,  and  it  remains  to  be  determined, 
from  the  facts  submitted,  whether  the  seal  of  said  Young  ia 
afixed  to  the  instrument,  and  he  thereby  became  a  party  to  it, 
so  as  to  render  it  necessary  that  he  should  be  included  in  the 
action,  together  with  the  other  joint  obligors. 

The  bond  contains  the  usual  allegation,  "  sealed  with  our 
seals."  The  objection,  therefore,  which  has  been  urged,  that 
the  law  will  not  intend  that  a  party  seals  an  instrument  with* 
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out  an  express  averment  to  lliis  effect,  would  seem  to  be  ob- 
Tiated. 

The  authorities  are  conclusive,  that  there  may  be  a  less  num- 
ber of  seals  than  of  signers  to  an  instrument.  It  is  said  that 
it  is  not  necessaiy  to  have  on  the  deed  as  many  pieces  of 
wax  or  wafers  as  there  are  obligors,  and  that  one  wafer  may 
serve  for  all:  Perk.,  sec.  134;  Shep.  Touch.  67;  Com.  Dig., 
Fait,  A  2;  4  T.  R.  313;  1  Stark.  Ev.  332;  9  Johns.  285;  2 
Cai.  Cas.  1;  Bradford  v.  BandaU,  5  Pick.  496;  3  Greenl.  290. 
In  such  cases,  the  signers  adopt  one  seal;  and  we  see  no  reason 
why  two  or  more,  among  any  number  of  signers,  may  not  adopt 
one  of  several  seals. 

In  this  case,  when  Young  put  his  name  to  the  instrument^ 
he  must  be  considered  as  having  adopted  one  of  the  seals  al- 
ready affixed.  His  signature  of  the  bond,  with  the  request  that 
it  might  be  witnessed,  and  his  delivery  of  the  same,  coupled 
with  the  averment  that  it  was  sealed  with  his  seal,  is  sufficient 
evidence  of  a  full  execution  of  the  instrument  If  one  deliver 
as  his  deed  an  iustrument  signed,  and  sealed  by  another  in  his 
name,  it  is  his  deed:  Perk.,  sec.  181;  Shep.  Touch.  67;  4  T.  B. 
813. 

It  is  not  necessary  that  the  names  should  appear  in  the  bond. 
If  the  obligors,  in  witness  of  their  obligations  to  perform  cer- 
tain covenants  and  conditions,  have  affixed  their  hands  and 
seals  to  the  instrument,  it  is  sufficient  to  bind  them:  Zotuih  v. 
Clay,  1  Vent.  185;  CramweU  v.  Grunaden,  2  Salk.  462;  Smith  v. 
Crooker  ei  al.^5  Mass.  538;  Sunt^  ctdm'r,  v.  Adamn,  6  Id.  519. 
Neither  is  it  necessary  that  the  subscribing  witness  see  the  deed 
executed.  It  is  enough  if  the  obligor  acknowledge  it  to  be  his 
signature,  and  request  the  witness  to  sign:  OreUier  v.  Neale, 
Peak.  N.  P.  Cas.  147;  Parke  y.  Mears,  2  Bos.  &  Pul.  217;  PwoeU 
V.  Blacketl,  1  Esp.  97.  In  this  case,  verdict  was  taken  for  the 
plaintiff. 

The  verdict  must  therefore  be  set  aside. 

After  the  opinion  of  the  court  was  delivered,  motion  was 
made  for  leave  to  summon  in  the  said  Bichard  K.  Young,  to 
become  a  party  to  said  suit,  agreeably  to  the  provision  in  the 
act  of  January  5, 1833,  and  leave  was  granted. 


KxEOunoN  OF  Boia>s. — ^A  paper  signed  and  sealed  while  blank,  and  after- 
wards filled  np,  is  not  binding  without  redelivery:  OUbert  v.  AntJiony,  24 
Am.  Dec.  439;  Wynne  v.  Oitvenwr,  Id.  448;  and  see  Sigfritd  v.  Levan,  9  LI. 
427,  and  note.  In  regard  to  the  validity  of  common  law  bonds,  see  the  note 
to  Ilarrvi  v.  Simpwn,  U  Id.  105. 
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WooDBUBY  t;.  Paeshley. 

(7  Nsw  Haicnbixb,  387.] 

A  Lioiim  MAT  BS  Fbovxd  bt  Parol,  it  not  being  within  the  statate  of 
frandfl. 

A  LiOBNSB  TO  Ebbot  A  Dam  on  one's  land,  for  the  benefit  of  both  partieBy 
and  to  be  maintained  for  a  reasonable  time,  in  order  to  sell  the  water» 
when  executed,  is  irrevocable  until  the  expiration  of  that  time;  nor  then 
without  tendering  the  expenses  incurred  in  the  project.  The  revocation 
in  snoh  case  imposed  no  duty  on  the  licensee  to  remove  the  dam. 

AonoN  on  the  case,  for  causing,  by  means  of  a  dam,  water  to 
ovei*flow  the  plaintiff's  meadow,  from  August,  1830,  to  July, 
1832.  The  dam  was  originally  erected  in  1827,  by  the  agree- 
ment of  plaiutiff  and  defendant,  upon  the  plaintiff*8  land;  it 
was  repaired  in  the  spring  of  1830,  the  defendant  expecting  to 
sell  the  water  to  the  Cocheco  water  company,  and  agreeing  to 
pay  the  plaintiff  half  the  amount  realized,  after  deducting  the 
cost  of  repairs.  Evidence  of  this  parol  agreement  was  received^ 
under  objection.  In  the  fall  of  1830,  plaintiff  said  that  it  was 
not  likely  that  they  could  get  anything  for  the  water,  and  told 
the  defendant  to  take  it  off  his  meadow.  This  he  did,  but  not 
before  Februaxy,  1831.  Verdict  for  the  defendant.  Motion 
for  a  new  trial. 

JZofe,  for  the  plaintiff. 

OhriMtie  and  L  BarOeU^  oonira. 

By  Court,  BujHABDsoir,  0.  J.  The  first  question  to  be  settled 
in  this  case  is,  whether  parol  evidence  was  admissible  to  proy^ 
a  license  to  flow  the  plaintiff's  meadow  f  This  question  haa 
been  settled  on  sound  and  satisfactory  principles.  It  is  now  held, 
that  the  statute  of  frauds  does  not  apply  to  a  parol  agreement 
for  an  easement  for  seven  years  in  the  lands  of  another,  such 
as  a  right  of  way,  or  a  privilege  of  placing  goods  upon  land, 
or  a  license  to  be  exercised  upon  land. 

Thus,  in  Taylor  v.  Waters,  7  Taunt.  374,  it  was  held  that  a 
license  to  attend  a  theater  for  twenty-one  years  might  be  given 
without  writing.  The  license  is  a  privilege  to  be  exercised 
upon  the  land,  and  not  an  interest  in  the  land.  So  in  Web  v. 
Patemost^,  Palm.  71,  a  parol  license  to  lay  a  stack  of  hay  on 
land  for  a  reasonable  time,  waslield  to  be  valid.  And  in  Winter 
V.  Brockwell,  8  East,  308,  a  parol  license  to  put  a  sky-light  over 
the  defendant's  area,  which  impeded  the  light  and  air  from  com- 
ing to  the  plaintiff's  dwelling-house  through  a  window,  was 
valid. 
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In  Liggins  v.  Inge,  7  Bing.  682,  the  plaintiffs  father,  by  oral 
license,  permitted  the  defendant  to  lower  the  bank  of  a  river, 
and  make  a  weir  above  the  plaintiffs  mill,  whereby  less  water 
than  before  flowed  to  the  plaintiff's  mill;  it  was  held  that  the 
plaintiff  could  not  sue  the  defendant  for  continuing  the  weir. 
There  are  many  other  cases  on  the  subject:  11  TdsBS,  633;  1 
Cow.  243;  4  East,  107;  4  Mau.  ft  Sel.  562. 

In  this  case  the  license  gave  the  defendant  no  right  in  the 
land;  it  amounted  at  most  only  to  a  privilege  to  be  exercised 
upon  the  land.  The  evidence  was  clearly  admissible.  But  it  is 
said  the  juiy  were  misdirected.  The  dam  was  erected  by  the 
defendant  at  his  own  expense,  with  the  assent  of  the  plaintiff, 
for  the  benefit  of  both.  For  if  the  water  oonld  be  sold  for 
more  than  the  expense,  the  plaintiff  was  to  have  his  share  of 
the  price. 

And  here  the  first  question  is,  whether  tinder  these  circum- 
stances the  license  was  revocable  at  the  will  of  the  plaintiff?  The 
defendant  had  incurred  expenses  in  erecting  the  dam.  The  license 
had  been  executed  and  acted  upon.  From  the  nature  of  the 
case,  the  defendant  had  a  right  to  maintain  the  dam  until  he  had 
had  a  reasonable  time  to  dispose  of  the  right  to  the  water;  and 
until  such  reasonable  time  had  elapsed  the  license  was  irrevoca- 
ble. Certainly  the  plaintiff  could  not  revoke  it  without  tender- 
ing to  the  defendant  the  expenses  that  had  been  incurred  in  the 
project.  The  law  on  this  point  is  well  settled:  Winler  v.  Broch* 
well,  8  East,  308;  Liggins  v.  Inge,  7  Bing.  682;  Taylor  v.  Waien^ 
7  Taunt.  374. 

Whether  a  reasonable  time  had  elapsed  to  give  the  defend- 
ant an  opportunity  to  dispose  of  the  right  to  the  water,  need 
not  be  decided.  For  admitting  it  had,  the  revocation  imposed 
upon  the  defendant  no  obligation  to  remove  the  dam.  As  it 
had  been  erected  for  the  benefit  of  both,  a  revocation  of  the 
liceDse  might  give  the  plaintiff  a  right  to  enter  and  remove  the 
obstruction,  if  it  proved  injurious  to  him:  Hodges  v.  Raymond,^ 
Mass.  31G.  But  it  certainly  imposed  no  duty  upon  the  defend- 
ant. He  had  made  no  contract  to  remove  the  dam,  if  the  water 
was  not  sold.  The  expense  of  removing  the  dam  ought,  iu  jus- 
tice, to  fall  on  all  for  whose  benefit  it  was  erected.  On  this 
point,  Liggins  v.  L^ge^  7  Bing.  682,  is  a  direct  authority. 

It  is  clear,  then,  thut  the  action  was  not  in  law  maintainable 
upon  the  facts  iu  the  case;  and  whether  the  directions  to  the 
jury  iu  other  respects  were  right  or  wrong,  the  verdict  is  right, 
and  tbere  ought  to  be  judgment  on  the  verdict. 

Judgment  ou  the  verdict. 
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A  lacESsm  mat  bs  Pboyed  bt  Parol:  Putney  v.  Day,  25  Am.  Deo.  470; 

Oilmore  ▼.  Wilbur,  22  Id.  410;  Herrkk  v.  Kern,  16  Id.  602;  Rkker  v.  KeUy, 
10  Id.  38.  And  when  executed  can  not  be  revoked:  Putney  v.  Day,  25  Id. 
470;  Herrick  v.  Kern,  16  Id.  502,  where  the  subject  is  considered  at  length. 
Li  the  notes  to  Richer  v.  Kelly,  nupra^  and  Rerriek  v.  Kern,  the  revocability 
of  lioenaea  is  disonssed.  Putney  v.  Day,  supra,  decides  that  a  license^  whioh 
in  its  natoie  amounts  to  an  interest  in  land,  must  be  in  writing. 


BUTTEBFIELD   V.  HaBTSHOBN. 

[7  Nxv  HucptBiBS,  84S.] 

KOTATiON.^To  entitle  the  creditor  to  recover  against  the  sabstitnted  dBblor» 
it  mnst  appear  that  the  creditor  assented  to  the  arrangement^  and  that 
the  <NrigiDal  debt  was  extinguished. 

lUDil. — ^The  creditor  of  an  estate  whose  claim  has  been  allowed  can  not  re- 
oover  the  amount  thereof  from  one  to  whom  realty  of  the  estate  bad 
been  sold,  and  who  retained  the  purchase  money  with  the  understanding 
ihat  it  should  be  applied  in  discharge  of  the  debts  of  the  estate,  it  not 
iqppearing  tiiat  the  creditor  in  any  manner  assented  to  the  ammgement^ 
or  that  he  extinguished  his  claim  against  the  executor. 

Abbukpbit  for  money  had  and  received.  One  John  Harfcs- 
horDy  the  exeoaior  of  Benjamin  Hartshorn,  conveyed  certain 
realty  of  the  estate  to  the  defendant,  who  retained  the  par- 
chase  money  therefor,  agreeing  to  pay  the  claims  against  the 
estate,  of  which  the  plaintiff's  was  one,  and  had  been  allowed. 
Yerdicfc  for  the  plaintiff  by  consent,  subject  to  the  opinion  of 
the  court. 

E.  Parker^  for  the  defendant. 

Jl  U,  Parker ^  contra. 

By  Court,  Upham,  J.  In  this  case,  ihe  plaintiff  having  a 
elaim  against  the  estate  of  Benjamin  Hartshorn,  which  had 
been  allowed,  it  became  the  duty  of  the  executor  to  provide  for 
its  payment,  if  he  had  assets.  If  the  executor  might  have  com- 
pelled the  plaintiff  to  a  suit  upon  the  bond,  in  order  to  recover 
the  amount  of  his  claim,  it  was  no  part  of  his  duty  as  executor, 
to  adopt  that  course;  and  it  is  evident  that  he  intended  to  pro- 
vide for  the  payment  of  the  plaintiff's  claim  without  com- 
pelling him  to  resort  to  legal  proceedings.  For  this  purpose, 
he  directed  the  amount  due  the  plaintiff  to  be  paid  out  of 
funds  left  by  him  with  the  defendant,  arising  from  the  sale  of 
lands  belonging  to  the  estate;  and  the  defendant  can  not  pre- 
vail in  the  exception  which  has  been  taken  by  him  in  this  case. 
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that  it  was  in  the  power  of  the  executor  to  have  done  differ- 
ently, and  to  haTe  withstood  payment  until  compelled  by  a 
suit  upon  his  bond.  Besides,  the  executor  is  a  stranger  to 
this  suit;  and  if  this  defense  should  be  considered  as  open  to 
Lim,  see,  corUra,  Adams  t.  Dakin  and  Barrett,  trustee,  2  N.  H* 
374;  it  is  open  only  to  him,  and  can  not  avail  to  this  defend- 
ant. 

The  second  exception  which  has  been  taken  is  equally  unten- 
able. The  defendant  purchased  the  land,  and  thereby  became 
indebted  to  the  executor.  By  agreement  between  the  executor 
aud  the  defendant,  the  defendant  retained,  not  the  land,  aa 
that  had  passed  to  him  by  the  sale,  but  a  portion  of  the  pur- 
chaBC  money,  for  the  purpose  of  paying  the  debts  of  certain 
creditors  of  the  estate,  among  which  was  the  debt  due  the 
plaintiff;  and  if  there  is  a  sufficient  privity  betwixt  the  defend- 
ant and  the  plaintiff,  the  purchase  money  so  retained  is  the 
plaintiff's  money,  for  which  the  defendant  is  liable  to  hint  in 
an  action  for  money  had  and  received  to  his  use.  As  between 
the  plaintiff  and  defendant,  it  is  the  same  as  if  the  land  had 
been  paid  for,  and  the  executor  had  then  deposited  a  portion 
of  the  purchase  money  with  the  defendant,  directing  him  to 
pay  certain  debts  due  from  the  executor,  and  which  tha^  defend- 
ant promised  to  pay.   . 

But  the  principal  question  in  this  case  i%  whether  the  plaint- 
iff can  avail  himself  of  the  promise  made  by  the  defendant  to 
the  executor,  he  never  having  agreed  to  accept  the  defendant  aa 
Lis  debtor,  nor  having  made  any  demand  of  him  for  the  money 
piior  to  the  commencement  of  this  suit. 

Can  the  plaintiff  avail  himself  of  the  deposit  of  the  money 
by  the  executor  with  the  defendant,  and  the  defendant's  prom- 
ise to  Hartshorn,  the  executor,  to  pay  it,  without  some  evidence 
of  assent  on  the  part  of  the  plaintiff  before  the  institution  of  a 
euit? 

It  is  apparent  that  in  cases  of  this  kind,  a  contract,  in  order 
to  be  binding,  must  be  mutual  to  all  concerned,  and  that  until 
it  is  completed  by  the  assent  of  all  interested,  it  is  liable  to  be 
defeated,  and  the  money  deposited  countermanded. 

It  seems  also  to  be  clear,  that  no  contract  of  the  kind  hers 
attempted  to  be  entered  into,  can  be  made  without  an  entire 
change  of  the  original  rights  and  liabilities  of  the  parties  to  it. 
There  is  to  be  a  deposit  of  money  for  the  payment  of  a  prior 
4iebt — an  agreement  to  hold  the  money  for  this  purpose,  and  an 
agreement  on  the  part  of  a  third  person  to  accept  it  in  com- 
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pliance  with  this  arrangement.  It  is  made  through  the  agency  of 
three  individaals^  for  the  purpose  of  payment;  and  it  can  have 
no  other  effect  than  to  extinguish  the  original  debt,  and  create 
a  new  liability  of  debtor  and  creditor  betwixt  the  person  hold- 
ing the  money,  and  the  individual  who  is  to  receive  it.  On  any 
other  supposition  there  would  be  a  duplicate  liability  for  the 
same  debt;  and  the  deposit,  instead  of  being  a  payment,  would 
be  a  mere  collateral  security,  which  is  totally  different  from  the 
avowed  object  of  the  parties. 

What  proceedings  will  constitute  an  assent  to  this  contract, 
and  discharge  the  original  debtor?  Will  a  demand  of  the 
money  have  this  effect  ?  An  individual  who  should  receive  ad- 
vices from  his  debtor  of  a  deposit  of  money  for  his  benefit, 
would  hardly  deem  a  demand  of  the  money,  accompanied  by  a 
refusal  of  payment,  a  discharge  of  the  prior  debt.  A  suit  to 
recover  money  is  no  more  decisive  evidence  of  an  election  to 
receive  it,  than  a  demand;  and  the  bringing  of  a  suit  can  not  be 
considered  evidence  of  an  assent  to  a  contract,  and  thereby 
support  the  action  which  had  no  foundation  until  it  was 
brought. 

To  entitle  the  plaintiff  to  recover,  there  must  be  an  extin- 
guishment of  the  original  debt;  and  it  is  questionable  whether, 
in  cases  of  this  kind,  anything  can  operate  as  an  extinguish- 
ment of  the  original  debt  but  payment,  or  an  express  agreement 
of  the  creditor  to  take  another  person  as  his  debtor,  in  dis- 
charge of  the  original  claim.  A  contract  of  this  description  is 
an^  extinguishment  of  the  original  debt:  Cuaon  v.  Ohadley,  8 
Barn.  &  Cress.  591;  Healan  v.  Angier.^ 

The  bailee  is  either  a  stakeholder — holding  the  money  to 
abide  a  contingency,  and  bound  either  to  deliver  it  to  the  de- 
positor, if  he  demands  it,  or  to  the  creditor,  if  he  claims  it — the 
first  claimant  thereby  making  it  his  money;  and,  of  course,  if 
the  creditor's  money,  then  a  payment  of  the  original  debt— or 
the  bailee  is  liable  solely  to  the  depositor,  there  being  no 
privity  of  contract  betwixt  himself  and  any  other  person. 

If  this  be  true,  the  money  being  holden  upon  a  contingency, 
neither  party  can  sue  without  a  prior  demand.  It  is  unneces- 
sary to  determine,  in  this  case,  whether  suit  may  be  made  with 
demand.  If  so,  it  must  be  solely  on  the  ground  that  by  such 
demand  the  prior  debt  is  extinguished. 

It  is  important  in  this  case  to  refer  to  such  authorities  aa 
bear  upon  it    The  case  of  Hall  v.  Jfarston,  17  Mass.  676,  di- 

I.  TN,H.a97. 


744  BuTXRBViELD  V.  Habtbhoev.  [N.  H. 

reotly  conflicts  with  the  pzinoiples  laid  down  as  aboye.  But 
one  authority  is  cited  to  sustain  it,  which  is  from  Com.  Dig., 
Action  ui>on  the  Case  upon  Assumpsit,  E:  "  If  money  be  given 
to  A.  to  deliTcr  to  B.,  B.  may  have  an  action."  The  reference 
in  Comyns  is  to  Boll.  Abr.  and  Hardr.  321.  The  case  in 
Hardres  is  BeU  t.  Chaplain,  where  A.  delivered  goods,  the 
property  of  B.,  to  C,  who  promised,  for  a  consideration  given 
by  A.,  to  deliver  them  to  B.;  and  it  was  holden  that  either  A. 
or  B.  might  sue  C.  for  not  delivering  them.  In  that  case,  the 
goods  delivered  were  the  property  of  B.,  and  no  question  arose 
as  to  the  extinguishment  of  a  prior  debt.  The  case  in  Massa- 
chusetts proceeds  upon  the  same  principle.  The  court  remark, 
that  *^  wherever  one  has  in  his  hands  the  money  of  another,  which 
he  ought  to  pay  over,  he  is  liable  to  this  action."  The  ques- 
tion of  title  to  the  money,  which  settles  the  question  of  a  right 
of  action,  is  assumed  to  be  in  the  plaintiff. 

The  case  of  WesUm  v.  Barber,  12  Johns.  276  [7  Am.  Dea  319], 
is  similar  to  that  in  17  Mass.,  except  that  there  was  an  express 
agreement  to  hold  the  balance  of  the  money  subject  to  the  order 
of  the  depositors;  and  an  order  was  afterwards  drawn  by  them 
for  the  money  in  favor  of  the  plaintiff,  of  which  the  defendant 
had  notice.  In  this  case  Spencer,  J.,  dissented.  NeiUon  v. 
Blight,  1  Johns.  Cas.  205,  is  a  similar  authority. 

The  cases,  Wilson  v.  Coupland,  6  Bam.  &  Aid.  228;  Meeri  v. 
Moe88ard,  1  Moo.  &  P.  8;  Israel  v.  DougUu  ei  al,,  1  H.  Bl. 
239;  TcUlock  v.  Harris,  3  T.  B.  180,  differ  from  this  case.  In 
those  cases  there  was  an  agreement  of  all  the  parties  operating 
to  the  extinguishment  of  the  original  debt,  and  a  new  promise 
was  made  by  the  person  holding  the  money  directly  to  the  cred- 
itor. These  cases  are  similar  to  Cuxon  v.  Chadley  and  HeaJUm  v. 
Angier,  above  cited.  On  such  a  promise  there  is  no  doubt  a 
suit  would  lie:  Surteea  el  al.  v.  HuJbbard,  4  Esp.  203;  OiU  v. 
Brown,  12  Johns.  385;  Beecker  v.  Beecker,  7  Id.  103  [5  Am. 
Dec.  246];  Halley  v.  Balhbone,  8  Id.  149.  It  would  be  irrev- 
ocable on  the  part  of  the  promisor.  A  person  can  not  revoke 
an  authority  to  his  debtor  to  pay  a  debt  to  a  third  party,  the 
creditor  of  the  former,  after  the  debtor  has  given  a  pledge  to 
such  third  party  that  he  will  pay  the  money  according  to  the 
authority:  Chit.  Con.  185. 

These  cases  are  distinct  from  the  case  now  under  considera- 
tion. Up  to  the  time  when  this  action  was  brought,  the  plaint^ 
iff  had  never  consented  to  receive  the  money  of  this  defendant. 
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aad  there  never  had  been  any  contract  made  betwixt  them  rela- 
tiTe  to  it. 

The  case,  Wharton  v.  Wcdher,  4  Barn.  &  Cress.  163,  conflicts 
with  the  Massachusetts  and  New  York  authorities,  and  is  di- 
rectly in  point  in  favor  of  the  defendant.  One  Ljthgoe  was  in<> 
debted  to  the  plaintiff  in  the  sum  of  four  pounds  five  shillings, 
and  gave  the  plaintiff  an  order  for  that  sum  upon  the  defend- 
ant, who  was  his  tenant,  to  be  paid  out  of  the  next  rent  that  be- 
came due.  When  the  next  rent  became  due,  Lythgoe  left  in 
the  hands  of  the  defendant  the  amount  due  to  the  plaintiff,  and 
gave  a  receipt  for  the  whole  rent,  and  the  defendant  promised 
to  pay  the  plaintiff,  who  afterwards  brought  an  action  for  money 
had  and  received.  It  was  held  that  the  action  could  not  be 
maintained,  because  the  plaintiff's  debt  against  Lythgoe  was 
not  discharged. 

Bayley,  J.,  says,  that  if  by  an  agreement  betwixt  the  three 
parties,  the  plaintiff  had  undertaken  to  look  to  the  defendant, 
and  not  to  his  original  debtor,  that  would  have  been  binding, 
and  the  plaintiff  might  have  maintained  an  action  on  the  agree- 
ment; but  in  order  to  give  that  right  of  action  there  must  be  an 
extinguishment  of  the  original  debt.  But  no  such  bargain  was 
made  in  this  case.  Upon  the  defendant's  refusing  to  pay  the 
plaintiff,  the  latter  might  still  sue  Lithgoe,  asiu  Cuxon  v.  Ghadr 
ley,  8  Bam.  &  Cress.  691.  The  other  judges  severally  expressed 
a  concurring  opinion.  See,  also,  Bourne  v.  Motion,  1  Vent.  6; 
Crow  V.  Bogers,  1  Stra.  192/  WiUiama  v.  EvereU,  14  East,  632; 
Johnson  v.  CoUings,  1  Id.  104;  Stewart  v.  Fry,  7  Taunt.  339;  I/nih 
ther  V.  EeUy,  8  Mod.  116;  Crifford  v.  Berry,  11  Id.  241;  3  East, 
171. 

The  general  rule  applicable  to  cases  of  this  kind  is,  that  the 
legal  interest  in  the  contract  resides  with  the  party  from  whom 
the  consideration  moves,  notwithstanding  it  may  inure  to  an- 
other's benefit,  or  even  is  to  be  performed  to  another  in  person. 
So  that  "  were  A.  to  promise  B.,  for  some  consideration  he  has 
given  him,  to  pay  C.  a  sum  of  money,  B.,  and  not  C,  would  be 
legally  concerned  in  this  agreement"  This  rule  is  laid  down 
by  Hammond  on  Parties  to  Actions,  p.  6,  after  adverting  to  the 
authorities  referred  to  in  Comyns,  and  cited  in  17  Mass.,  which 
he  says  militate  against  the  general  rule,  and  are  unsustained  by 
subsequent  decisions. 

There  is  some  conflict  in  the  authorities  on  this  subject,  bat 
we  consider  the  general  rule  as  laid  dovm,  and  which  is  recog- 

1.  18ln.fiM. 
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nized  as  settled  law  in  England,  to  be  the  better  opinion,  and 
established  on  sound  legal  principles.    The  Terdict,  therefore, 
for  the  plaintiff  must  be  set  aside,  and 
Judgment  entered  for  the  defendant. 


Novation  Dehkid  in  Hobeon  v.  Davkhon'a  Syndic^  14  Am.  Dea  294^  sad 
note.  One  who^  having  furnished  gooda  to  a  vessel,  changes  the  same  to 
the  charterer,  does  not  thereby  release  the  other  psrties  liable,  sach  act  not 
being  per  te  a  novation:  Henshaw  v.  BolUna,  25  Id.  180.  Novation  between 
principsl  and  creditor,  when  discharges  surety:  Brown  v.  WriglU,  18  Id.  190; 
Sneed  V.  WhiU,  20  Id.  175;  Morgan  v.  Tkdr  CredUor»,  Id.  285. 


GONN   V.  GOBUBN. 

[7  Nsif  HAKPsnaa,  aes.] 
WuEBM  AX  LnABT  Oivis  fo&  NscKSSAMM  A  NoTB  with  a  tiiTCi^,  whotskei 

up  the  same,  he  is  Uablo  to  the  surety  for  the  amount  so  paid. 
Wbibb  a  Subxtt  on  a  Note  Takes  up  thb  Sams,  his  ri^tof  aotJopaoonMi 

when  the  note  is  paid. 

Assumpsit  for  money  paid.  Plea,  infancy  and  statate  of  lim- 
itations. The  defendant,  an  infant,  gave  a  note,  with  the 
plaintiff  as  surety,  for  oloth  to  make  clothes  for  the  defendant. 
Plaintiff  paid  the  note  at  its  matority,  and  now  saes  the  defend- 
ant for  the  amount  thereof.  Verdict  for  the  plaintiff.  ICotion 
for  a  new  trial. 

Farley^  for  the  defendant. 

G.  O.  Alherton,  corUra. 

Pabkeb,  J.  The  verdict  has  established  the  fact  that  the  sub- 
ject-matter of  the  purchase  was  necessaries.  If  the  plaintiff, 
at  the  defendant's  request,  paid  the  money  for  necessaries, 
which  the  defendant  could  not  otherwise  procure,  that  money 
takes  the  character  of  necessaries. 

"Money  advanced  to  an  infant,  to  procure  him  liberation 
from  an  arrest,  which  was  for  necessaries,  or  where  he  was  in 
execution,  may  be  recovered  in  assumpsit;  but  to  entitle  the 
plaintiff  to  recover,  he  must  show  the  real  transaction,  and  that 
the  money  was  advanced  under  such  circumstances:"  Clarke  v. 
Ledie,  6  Esp.  28. 

In  OoodseU  v.  Myers,  3  Wend.  379,  the  plaintiff  declared  as 
indorsee  of  a  negotiable  note,  and  the  court  held  that  the  note 
of  an  infant  was  voidable,  not  void. 

This  seems  to  be  the  better  opinion:  WiUard  v.  SUme^  7  Cow. 
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22  [17  Am.  Deo.  496];  13  Mass.  239;  Oockshoti  ▼.  Bennet,  2  T. 
B.  766;  1  N.  H.  74;  3  Id.  314.  Sach  note  may  be  affirmed 
after  he  oomes  of  age;  and  without  such  affirmation  a  suit  may 
then  be  sustained  upon  it,  unless  the  defendant  eleots  to  put 
in  a  plea  of  infancy  in  bar. 

The  authorities  cited  by  the  defendant's  counsel,  show  con- 
clusively that  no  action  can  be  maintained  upon  such  note,  if 
the  promisor  refuses  to  pay,  and  relies  upon  his  infancy;  but 
this  is  a  personal  defense,  which  he  may  or  may  not  interpose. 
It  is  incorrect,  therefore,  to  regard  such  note  as  entirely  void, 
although  it  furnishes  no  cause  of  action  against  the  maker  if 
he  relies  upon  his  infancy;  and,  if  he  insists  upon  that  defense, 
a  suit  can  not  be  sustained  by  reason  of  a  new  promise  made 
after  the  action  was  commenced:  Merriam  Y.WUkina,  6  N.  H. 
432  [25  Am.  Dec.  472j. 

There  is  no  reasonable  ground  of  distinction,  in  this  respect, 
between  a  negotiable  note  and  one  which  is  not  so,  as  there  is 
no  insuperable  objection  to  holding  that  the  former  may  be 
avoided  in  the  hands  of  an  indorsee. 

It  is  very  clear  that  this  note  can  not  be  regarded  as  an  ex- 
tinguishment of  the  debt  of  Coburn,  so  as  to  make  him  immedi- 
ately liable  to  the  plaintiff,  upon  the  giving  of  the  note.  The 
debt  arose  by  the  purchase  and  execution  of  the  note.  That 
was  the  contract,  that  he  should  have  the  goods  on  giving  the 
note. 

The  giving  of  a  note  by  an  infant,  for  a  debt  due  for  neces- 
saries, does  not  cancel  that  debt,  unless  the  note  be  paid:  3 
N.  H.  348;  and  the  giving  of  such  note,  with  a  surety,  certainly 
does  not  furnish  evidence  that  the  creditor  intended  to  dis- 
charge the  infant  from  all  responsibility  on  account  of  the  de- 
mand due  him  bv  reason  of  the  articles  furnished. 

If  the  infant  i»  not  liable  on  the  note,  as  he  would  not  be  if 
he  elected  to  avoid  such  liability,  an  assumpsit  upon  the  de- 
livery of  the  goods  must  be  considered  as  subsisting  against 
him,  and  the  note  of  the  surety  be  regarded  as  a  collateral  secur- 
ity for  the  payment. 

In  this  case  nothing  was  paid  at  the  time  by  the  plaintiff. 
He  only  became  surety  for  the  payment.  That  was  the  contract 
as  agreed  to  by  all  the  parties.  Had  the  plaintiff  given  his  sole 
note,  the  case  might  have  been  different.  He  would  then  have 
assumed  the  whole  liability,  by  the  terms  of  the  agreement,  and 
the  goods  have  been  delivered  entirely  upon  his  credit.    The  de- 
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fendant  would  luive  had  no  btftber  oonoem  wiUi  it.  and  no 
light  to  interfare. 

Bat  that  was  not  thecaae  here.  The  defendant  had  the  right 
to  pay  and  take  np  the  note  given  by  himaeH  and  the  plaintiff^ 
and  he  had  this  right  only  because  he  was  in  fact  adebtor.  He 
moat  unquestionably  had  a  right  to  pay  a  note  upon  which  he 
waa  a  promisor.  Sappose  he  had  paid,  whose  debt  would  he 
haTO  discharged  t  If  the  plaintiff's  debt,  then  he  must  have 
had  a  claim  against  the  plaintiff.  But  no  such  claim  could  have 
arisen  upon  such  payment.  If  he  had  paid,  then,  he  would 
have  discharged  his  own  debt.  Bat  how  could  this  be  if  his 
debt  had  been  paid  by  the  giving  of  the  note  itself?  Had  the 
defendant  paid  the  note,  no  right  of  action  would  erer  have 
accrued  to  the  plaintiff  against  him.  Under  such  drcumsftancea 
there  is  no  ground  for  the  position,  that  the  giving  of  the  note 
was  of  itself  a  payment  of  the  defendant's  debt,  so  that  a  cause 
of  action  arose  immediately  to  the  plaintiff  upon  its  execution; 
and  the  jury  were  correctly  instructed,  that  the  cause  of  action 
arose  when  the  defendant  paid  the  money:  Clark  ▼•  Foaoen^,  7 
Greenl.  848  [20  Jbn.  Dec.  809.] 

Judgment  for  the  plaintiff^ 

IvTAim  AMM  LiABLB  ov  TBDB  OorauciB  soa  TTsiiBaiiniiii     n m 

T.  Currem^  24  Am.  Deo.  360,  and  note;  Sione  v.  Dmmitom,  23  Id.  864,  and 
note;  Kline  ▼.  VAmoreux,  22  Id.  652;  and  note;  Fridffer.  J^tUe^  20  Id.  463; 
and  note;  RamwaUr  y,  Durham,  10  Id.  637;  bat  not  if  they  an  living  vnfth 
and  are  properly  maintained  by  their  paranta:  As&igmeet  q^  HmB  v.  Conaofl^ 
15  Id.  612. 

A  SuBRT  Who  has  bsev  Obuosd  to  Pat  lua  pcineipara  debl^  may  am 
the  latter  immediately  without  a  preriooa  notioe  ol  aoeh  payment:  Ward  v. 
iTenry,  13  Am.  Dec  119,  and  note.  Whether  the  aorcty  may  aoe  before  aot- 
■al  paymenti  depends  npon  the  nature  of  the  contraet  with  hia  psinaipeL 
irOZar  V.  ^oi9ry,  24  Id.  320;  SrBnAKrf  t.  Afflux  1  Id.  44  and  not^ 
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Abatimknt,  of  nuisanoe  by  pdvtAe  oitiieii,  448  i45i 
Adyebsb  PoflsnsioK,  nqoiaiteB  of  title  by,  102. 
AoxNT,  liability  of,  under  parol  contract,  fiSS4. 

liability  of,  under  sealed  contract,  524. 

signing  contract  under  seal,  524. 
AfliaoNHENT  FOB  Cbeditobs,  void  for  leeervatioD,  247* 
Attachmbnt,  leaves  general  property  in  csoods  in  debtar  tt^ 

Charttablb  Bequxsti,  yalidity  of,  553. 

Chabitable  Uses,  devise  for,  when  sufficiently  oerta^  is9t  ^^ 

Chastitt,  want  of,  when  evidence  in  action  for  bteaoh  of  oonince  to 

678. 
Child  vs  ViorrBa  sa  Mxbs,  when  considered  in  esse,  000. 
Choses  in  AcnoK,  accruing  to  wife,  vest  in  husband,  ML 
Clxbk,  deputy  of,  whether  must  act  in  name  of  principal^  41IL 
Ck)LLOQ(nnif,  office  and  necessity  o(  94. 
Common  Cabbieb,  dangers  of  river,  what  are,  217. 

who  are,  729. 
Common  Reoovxbt,  in  United  States,  725. 

generally  obsolete,  725. 
CoMFBoiusE,  of  doubtful  claims,  when  will  be  aet  aside^  91. 
Contempt,  judgment  for,  review  of,  on  habeas  eorpuSf  49. 
CoNTBACT,  by  agent,  should  be  in  name  of  principal,  624i 

duress,  effect  of,  on,  374-378. 

illegal,  money  can  not  be  recovered  under,  632. 

menaces,  effect  of,  on,  375. 
CoNVEBSioN,  demand  and  refusal  are  evidence  of,  350. 
Conveyance,  contract  to  give  good  deed,  how  satisfied,  62bu 

fraudulent,  when  paid  for  by  debtor  and  deed  made  to 

from  father  to  son,  when  fraudulent,  385. 

of  trust  property,  90. 

whether  vendor  or  vendee  must  prepare,  625. 
CoBFORATioN,  agent  of,  when  personally  liable,  525. 

ratification  of  contract  in  name  of  its  officers,  524. 

Dat,  computation  of  time  is  generally  from  close  of,  230w 

fractions  of,  when  considered,  234-236. 

generally  deemed  indivisible,  234. 
Declaration  of  vendor,  when  admissible  against  vendee^ 


760  Index  to  the  Notes. 

Dedication  of  pablic  square  or  groondB,  how  estftUialMdt  101. 
DxriNiTiON,  of  duress,  374. 

of  duress  of  imprisonmenti  874^ 

of  duress  per  minaSt  375. 
Delivert,  constructive,  628. 
Demand,  iDtcrest,  when  not  oolleotible  till  ftfter,  dSOi 

when  not  necessary  before  snit^  620. 
Deputy,  acts  of,  after  death  of  principal,  416. 

how  should  sign,  415. 
^  not  signing  principal's  name,  415. 
DEscRiFnoN,  of  property,  making  certain  by  refewnoe  to 

of  property  sufficient  for  spedfio  perfonnanoe^  685w 

parol  evidence  to  explain,  667. 
Devise,  to  unincorporated  religious  society,  68. 

when  held  in  trust,  60. 

when  not  void  for  uncertainty,  68. 
Dissolution  or  Pabtnsbship,  onstomers  entitled  to  Mtoal 

if  by  act  of  law,  no  notice  is  required,  290. 

if  by  agreement,  notice  must  be  given,  290l 

notice  by  publication,  sufficient  as  to  stnogers^  SMl 

notice,  what  sufficient  as  to  new  oustomera,  SOL 

notice,  strangers  not  entitled  to^  202. 
DowBB,  right  to,  paramount  to  exeeutum  sale^  SSL 

right  to,  when  veata  in  wife,  231. 
DuBBSS,  defined,  374. 

effect  in  equity,  878. 

general  effect  of,  878. 

imprisonment  under  l^gal  prooaw^  wImii  i%  ITBw 

kinds  of,  374. 

menaoes,  what  produoek  875. 

of  goods,  376b 

of  imprisonment,  874. 

per  mmas^  375. 

threats  against  goods  is  not^  876. 

varies  in  effect,  aooording  to  mind  aotod  on,  S76b 

what  sufficient  to  avoid  a  oontraot^  875. 

who  may  avoid  an  act  for,  878. 

Elbotion,  between  benefit  of  will  and  share  in  oodumdiIIj «  iOt^ 

between  benefit  of  will  and  dower,  608. 
Estate,  contingent,  not  favored  in  law,  504b 
EviDBNCB,  admissions  in  pleadings,  51. 

aliunde,  to  show  effect  of  former  recovery,  610. 

error  in  admitting,  whether  cured  by  instmotioii  to  Jnrj,  68C 

judicial  admissions,  52. 

of  former  recovery  under  general  issue,  610. 
Execution  Sale,  adjournment,  liability  of  offioer  for  not  making 

adjournment,  limitation  in  power  of,  538. 

adjournment  may  be  to  different  place,  537. 

adjournment,  notice  to  be  given,  538. 

adjournment,  power  of  officer  over,  536. 
Executor  or  Administrator,  foruign,  power  of,  to  collect  debts  here.  300. 
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FiZTUBS,  hnilding  on  land  of  another,  to  whom  i>^l«i^^  5891 

boilding  on  land  of  another,  trover  for,  639. 
FosEiON  ExscuTOB,  power  to  collect  debti,  909. 
Former  Rkoovxrt,  as  evidence  under  general  ime^  610l 

evidence  aliunde  to  show  extent  of,  610. 
FRAomoNS,  of  a  day,  generally  not  noticed,  234. 

of  a  day,  noticed  when  justice  requiree  it|  235b 

Habraw  Corfui,  arreet  under  execution  for  too  great  m  wam^  4X 

defect  in  indictment  or  information,  47. 

defects  in  judgments,  which  may  be  ooosid«rad,  41. 

inquiries  proper  under  writ  of,  40. 

error  in  judgment,  44. 

ixiegnlarity  in  judgment^  40. 

judgment  for  offense  which  cooit  had  no  poiwsr  to  lij,  4Si 

judgments  for  contempt,  49. 

not  to  be  used  as  a  writ  of  error,  40. 

process  must  be  void  to  entitle  prisoner  to  his  dlioliafgib  4L 

reviewing  judgment  of  conviction,  40. 

revising  proceedings  on,  40. 

validity  of  law  may  be  assailed,  48. 
HoiaoiDi^  fear  of  danger,  which  will  azoose^  88QL 

in  self-defense,  279. 

in  sudden  quarrel,  280L 

threats  which  will  ezoose^  280. 

iMFRoyxMSiiTS,  on  public  lands,  title  in,  214. 
IvDOBSBi,  set-off  against,  710. 
bjuirornoN,  to  prevent  voting  of  stock,  661. 
IvQuisiTiov  OF  Luir AOT,  when  evidence^  130. 

JuDGMXiiT,  error,  when  fatal  to,  on  habeas  corpuif  45b 

extent  to  which  ooort  can  go  behind,  on  kabea§  wiye,  4lQl 

for  oontempt  of  court  not  reviewable  on  habeas  wiye,  4iL 

habeas  corpus^  review  of,  under  writ  of ,  40. 

ifnpn«ng  of  cumulativo  penalties,  44. 

in  excess  of  authority  is  void,  44. 

irrsgularities  in,  not  reviewable  on  habeas  eorpas^  40. 

of  conviction  of  crime,  which  court  had  no  Juziediolioa  ofii^  41 

refusal,  recovery  of  money  on,  416. 

title  passing  by  satisfaction  of,  37. 

when  evidence  against  or  for  stranger,  62. 

when  final  though  the  amount  is  not  fixed,  87. 

for  receiving  stolen  property,  261. 

Larceny,  trespass  in  taking  essential  to,  261. 

Harriaox,  action  for  breach  of  promise  of,  677. 

chastity,  evidence  of  want  of,  when  admissible^  67& 

seduction,  evidence  of,  when  admissible,  677. 

presumed  from  cohabitation,  484. 

omission  of  formalities  in  celebrating,  484. 
Merceb,  by  jud{^neut  un  part  uf  demand,  616. 
M18TAKK.  in  drafting  docd.  corrected  in  equity,  396. 
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MoRTOAOB,  amount  of  debt,  error  in  stating;  79. 
MoRTOAQES,  estate  o^  and  right  of  poeaeaaion,  509. 

Negotiaslb  Instruvekt,  bona  fide  holder  need  not  loalw  hiqniriM^  liX 

bona  fide  holder,  not  affected  by  anapicioua  ciroiiniafeBiieai^  168b 
Newspaper,  subscription  list  of,  when  property^  llOi 
NoncB,  of  adjoomed  sale,  how  given,  538. 

of  adjourned  sale,  whether  required,  538. 

of  dissolution  of  partnerahip,  how  may  be  given, 

of  dissolution  of  partnership,  when  required,  290l 

of  dissolution  of  partnership^  when  niineccaiary. 
Nuisance,  abatement  by  private  person,  d43  44B. 

notice  to  be  given  before  abatinn^  444. 

prescriptive  right  to  oontinne,  102L 

public,  who  may  abate,  443. 

remedies  for,  102. 

restrictions  on  right  to  abate,  444 

right  of  private  person  to  abate,  443  448. 

Ovter,  aooeptanoe  of,  when  binding,  849L 

acceptor  can  vary  or  add  oonditiooa,  340l 

may  be  withdrawn,  349. 
Office,  contract  for  sale  of,  532. 
Option,  when  may  be  withdrawn,  34$!. 

Parol  Etidencb,  of  devise  in  trust,  60l 
Partnership,  dissolution  by  act  of  law,  notiw  oC  Ml 

dissolutioD,  notice  of,  how  given,  292. 

not  liable  on  transaction  not  for  firm,  610L 
Performance,  entire,  when  essential,  625. 

offer  of,  when  essential,  625. 
Perjurt,  what  words  impute,  95. 
Pledge,  of  note,  rights  of  pledgor,  619. 
Preference,  oetween  creditors,  may  be  giveiw  flSIb 

fraudulent,  when,  585. 

in  favor  of  claim  barred  by  statnte,  588. 

in  favor  of  wife,  586. 

reserviDg  benefits,  586. 
Pregnancy,  distinction  between,  and  being  '^qnlok  with  oUl^"  6Ql 
Proposer,  may  withdraw  his  offer,  350. 
Public  Highway,  railroad  is,  655. 

turnpike  is,  655. 
Public  Square,  conveyance  of  not  required,  102. 

dedication  of,  how  shown,  101. 
Public  Use,  lands  appropriated  to  one,  may  be  ohaaged  to 

Refusal,  to  deliver  property  may  be  qualified,  356. 
Replevin,  extent  of  remedy  by,  in  the  United  States,  688L 
Riparian  Proprietors,  right  of,  to  flow  of  water,  399. 
Rivers,  non-navigable,  are  private  property,  530. 
non-uavigable,  right  of  legislature  over,  530. 

Seduciion,  evidence  of,  in  action  for  breach  of  promise,  677« 
Self-defense,  homicide  in,  when  justifiable,  279. 
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SxT-c  r,  2?cv  Ha^ipbidre  rnlee  roganli&g,  709. 

agiUJLit  ikidorMr  oi  discredited  paper,  710, 
Sebbitf,  deputy  mvusi  act  in  name  of  priucipa},  4Uk 

POW64*  of  to  govern  sales,  536. 

liability  of,  for  not  adjourning  sale,  636. 
Slandeb,  defense  that  only  the  words  of  another  warn  npeiJtdt  40Ql 

perjury,  what  works  impute,  95. 
Spbcifio  Perforbiance,  certainty  as  to  party,  064. 

certainty  as  to  time  and  mode,  664. 

certainty  as  to  consideration,  668. 

certainty  in  description  of  subject-matter,  6681. 

certainty  requisite,  661. 

court  will  not  frame  a  contract,  662. 

distinct  agreement  to  sell  and  convey  is  required, 

of  contract  to  lease,  669. 

parties  must  understand  contract  in  same  way,  002. 

uncertainty  in  subsidiary  part,  670. 
State,  priority  of,  as  against  a  trust  deed,  575. 

set'Off  does  not  lie  against,  575. 
Statute,  facts  presumed  in  support  of,  645. 

is  in  force  from  first  moment  of  day  of  it*  approyal, 

state  and  general  government,  when  not  bound  by,  M. 

unconstitutional  in  part,  645. 
Statute  of  Frauds,  memorandum,  certainty  as  to  paH7»  0^ 

memorandum,  certainty  as  to  subject-matter,  665. 

memorandum,  certainty  as  to  time  and  mode,  604. 

memorandum,  certainty  required  in,  662. 

memorandum,  terms  implied  by  law  need  not  be  steted,  €1^ 
Stolen  Pbopektt,  crime  of  receiving,  essentials  of,  261. 

guilty  knowledge  essential  to  crime  of  receiving,  261. 

receiving,  how  proved,  261. 

receiving,  when  indictable,  261. 

Tender,  of  money,  what  sufficient,  265. 

of  specific  articles,  time  and  place  of,  540. 
Testator,  declarations  of,  when  evidence,  61. 
Threats  against  life,  when  excuse  homicide,  280. 
Trover,  damages,  measure  of,  in,  370. 

for  refusing  to  permit  removal  of  building,  5391 

judgment  in,  when  passes  title,  370. 
Trustees,  power  and  duty  in  adjourning  sales,  537. 
Turnpike  Road,  is  a  public  highway,  655. 

Voluntary  Conveyances,  what  sufficient  to  defeat^  191^ 

Warranty,  covenant  of,  remedy  on,  322. 

Water,  riparian  proprietor  entitled  to  flow  of,  390. 

Will,  wife,  when  compelled  to  elect  between,  and  dower,  6O0L 

wife,  when  compielled  to  elect  between,  and  share  in  oommimi^ 

erty,  503. 
when  deemed  to  affect  common  property,  505. 
Wans  OF  Possession,  alias  and  pluriea,  when  may  iiene^  4S7« 
satisfaction  of,  437. 
Am.  J>ao.  Vol.  XXYI— a 
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ACT  OP  GOD. 

Qn  Who  Lawvullt  Erxotb  a  Dak  is  not  veipoDiibb  lor  oonieqiuBeM 
which  he  ooold  neither  foresee  nor  prevent^  m  when  from  an  aot  of 
Fhmdenoe,  «ach  m  a  storm  or  flood,  the  dam  is  torn  from  its  plaoe  and 
driven  against  and  oansed  to  injure  the  property  of  another,  providing 
there  was  no  negligence  in  not  properly  ooostmoting  or  fastening  the 
dam.    Lehigh  B.  Co,  v.  Lehigh  C.  <&•  N.  Co.,  111. 

See  Common  Carbdcbs,  3. 

ADMIRALTY  AND  MARITIME  JURISDICTION. 

L  JuKiSDionoN  or  United  States  Coubts  in  admiralty  is  ezdiisive^  and 
extends  to  all  places  where  the  tide  ebbs  and  flows.     Thome  v.  Sauthardt 

467. 

5.  Decree  of  Court  or  Admiralty,  having  jurisdiction  in  rem,  is  con- 

clusive everywhere  and  on  all  persons  who  have  an  interest  in  the  thing; 
and  the  appearance  of  the  parties  in  a  suit  in  snch  conrt  will  enable  the 
court  to  proceed  in  matters  relating  to  maritime  contracts,  though  the 
claims  are  not  such  as  to  give  the  court  jurisdiction  in  rem.  Id,  ' 
IL  Jurisdiction  or  United  States  Courts  will  be  prssumed  where  nothing 
appears  to  the  contrary.     Id, 

See  JuRiBDionoN,  3. 

ADVERSE  POSSESSION. 

L  To  OiTB  Title  bt  Possession,  such  possession  most  be  adverse,  and 
whether  it  is  so  or  not  is  for  the  jury  to  say.    Rung  v.  Shondferger,  95. 

2.  Rule  in  Pennsylvania  is  that  under  a  given  state  of  facts  admitted  or 

proved,  it  is  a  question  of  law  whether  the  possession  is  adverse  or  not, 
but  in  a  doubtful  case  the  truth  of  the  facts  must  be  left  to  the  juiy. 
Id, 

3.  Adverse  Possession  must  be  Estabushed  by  clear  and  positive  proof, 

and  not  by  inference,  the  presumption  being  in  favor  of  possession  in 
subordination  to  the  true  owner's  title.     Id, 
I.  Claim  or  Title  is  Presumed  from  an  entry  into  possession  ami  nolding, 
without  more.     Id, 

6.  Declaration  or  Riobt  in  Another  is  inconsistent  with  an  adverse  hold- 

ing.    Id, 
6,  Express  Claim  or  Title  or  color  of  title  is  unnecessary  in  Pennsylvania 
to  constitute  an  adverse  possession,  bat  there  must  be  no  disclaimer  of 
title.    Id, 
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7.  FouB  Years'  Advebsb  Possiession  of  personal  property  gives  a  good  titlo 
thereto,  eyen  though  the  origin  of  such  poaseasion  may  have  heen  frandu- 
lent.     Oregg  t.  Bigham,  181. 

S,  TzTLK  BT  Advbbss  Possbssion  may  become  vested  in  the  adverse  holdst; 
who  may  therefore  recover  the  property  if  taken  from  him  by  the  Uxnnmt 
owner,  after  snch  title  has  become  perfect.    Partee  v.  Badget^  2201 

AGENCY. 

1.  Suit  bt  Agent. — A  note  payable  to  A.,  agent  of  the  executors  of  B.,  vests 
the  legal  interest  in  A.,  by  whom  alone  an  action  at  law  oan  be  sastsiiied 
on  the  note.     Cocke  v.  Dicker,  214. 

5.  The  Onus  is  on  the  Agent  sued  for  neglect,  in  failing  to  give  notice 

of  demand  of  payment,  and  of  protest  of  the  note  intrusted  to  him  for 
collection,  to  show  that  his  principal  has  incnrred  no  damage  from  his 
neglect.     Miranda  v.  City  Bank,  493. 

8b  A  Bank  is  Liable  for  the  acts  of  the  notary  employed  by  it  to  make  de- 
mand of  payment  of  a  note,  and  to  give  proper  notice  to  the  prior  in^ 
dorsers.    Id, 

L  The  Bank  is  not  Released  because  not  a  party  to  the  suit  in  which  it 
is  adjudged  that  recourse  against  prior  indorsers  is  lost,  because  of  the 
failure  to  make  legal  demand,  and  to  give  due  notice  of  failure  of  pay- 
ment.    Id. 

ft.  The  Bank  is  not  Pbevented  by  such  judgment  from  showii^  a  regular 
demand  and  due  notice.     Id. 

6.  Agent  Signing,  in  his  own  Name,  a  contract  not  under  seal,  binds  his 

principal,  and  not  himself,  if  it  appears  from  the  contract  that  he  acts  sa 
agent;  as  in  the  case  of  a  simple  contract  for  building  a  school-house^ 
signed  by  certain  persons  as  a  **  committee,** it  appearing  from  the  body 
of  the  contract  that  they  are  contracting  for  a  school  district,  and  they 
having  authority  to  make  the  contract.     Andrews  y,  EtAes,  521. 

7.  Technical  Role  that  an  Agent  Binds  Himself,  where  he  does  nol 

contract  in  the  principal's  name,  applies  only  to  deeds,  and,  besides,  has 
been  modified  by  Stat.  1823,  c.  220,  so  as  to  make  the  intention  of  the 
parties,  as  ascertained  from  the  contract,  the  rule  of  constmction.    Id, 

See  Factors. 

AMENDMENT. 

Rbtitbv  ov  Summons  may  be  amended  according  to  the  &ots,  to  show  thaft 
a  copy  left  at  the  defendant's  residence  was  left  with  a  member  of  hia 
family.     Crocker  v.  Mann,  6S4. 

See  Judgments,  13,  14,  1ft. 

APPRENTICESHIP. 
See  Intanct,  4. 

ARREST. 
See  Habeas  Ck)BPUB. 

ASSAULT  AND  BATTERY, 
PSESOK  Who  Whips  Another  at  the  latter's  request,  and  for  the  porpoas^ 
as  they  both  supposed,  of  saving  him  from  a  greater  punishment,  is  nol 
guilty  of  assault  and  battery.     State  v.  Beck,  lOOl 
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ASSIGNMENTS. 

1.  DsBTOR  UAY  Fbefsb  Onb  Cbeditor  OF  class  of  croditon  to  ftnotber. 
Sommerville  v.  Horton^  242. 

2L  Dked  of  Trust  bt  which  a  Debtor  Convets  certain  personal  property 
to  a  creditor  to  secure  the  payment  of  bis  debt,  whicb  provides  tbat 
twelve  roontbs  sball  elapse  before  the  property  is  sold  to  pay  the  debt, 
and  that  during  that  period  the  debtor  shall  remain  in  possession  of  it, 
is  not  illegal,  especially  when  the  debt  of  such  creditor  largely  exceeded 
the  value  of  the  property.    Id. 

S.  AssiONMEirr  in  Trust  for  the  benefit  of  certain  creditors,  which  includes 
property  consumable  in  using,  is  fraudulent  and  void,  if  it  provides  that 
the  debtor  shall  remain  in  possession  of  such  property  and  use  it, 
although  other  property  not  consumable  is  also  included.    Id. 

4.  A  CoRFORATiOK  IN  Failino  Circumstancbs  may  assign  its  property  to 

trustees  for  the  benefit  of  preferred  creditors,  or  of  all  the  creditors 
equally,  unless  restrained  by  some  express  provision  in  its  act  of  incor- 
poration. State  V.  Bank  of  Maryland,  561. 
0.  A  Voluntary  Assionmbnt,  or  an  assignment  with  an  intent  to  give  an 
undue  preference  to  a  creditor  by  a  debtor  in  contemplation  of  bank- 
ruptcy, is  void.     Crawford  v.  Taylor,  579. 

0.  An  Assignment  is  not  Voluntary  when  made  under  the  urgent  de- 

mands of  the  creditors.    Id. 

7.  That  the  Claim  is  not  Due  for  the  security  of  which  the  assignment 

was  made,  does  not  vitiate  it.     Id. 
See  Bona  Fide  Purchasers,  1;  Conflict  of  Laws,  8;  Consideration,  1. 

ASSUMPSIT. 

1.  Indebitatus  Assumpsit  Lies  for  Money  Dub  on  a  special  contract  not 

under  seal,  which  has  been  completely  performed  so  that  nothing  re- 
mains but  the  mere  duty  to  pay.    Pool  v.  TuUle,  552. 

8.  Where  a  Purchaser  of  Goods  Gives  Another's  Note  therefor,  agree- 

ing that  if  not  paid  when  presented  he  will  pay  the  money  himself,  and 
such  note  is  presented  and  not  paid,  and  the  purchaser  notified,  the 
vendor  may  bring  vulebUaiua  oftsumpsU  for  the  price  of  the  goods,  and 
need  not  declare  specially  on  the  contract.    Id. 

5.  Action  for  Money  Had  and  Received  lies  whenever  the  defendant 

has  received  money,  which,  in  equity  and  good  conscience,  belongs  to 
the  plaintiff.     0* Fallon  v.  Doiamenu,  678. 
4.  Money  Paid  to  a  Trespasser,  as  PwENT,  by  one  to  whom  he  has  sublet 
a  house  belonging  to  the  plaintifir,  can  not  be  recovered  in  this  form  of 
action.     Id. 

6.  Assumpsit  for  Use  and  Occupation  Lies  only  where  the  occupation 

was  by  permission  of  the  plaintiff,  or  some  one  under  whom  he  claims. 
Id. 

ATTACHMENT. 

I.  The  Garnishor  of  a  Debt  evidenced  by  a  note  payable  to  order,  who  has 
received  payment,  is  protected  from  a  recovery  at  the  suit  of  one  holding 
the  note,  by  assignment  prior  to  the  garnishment,  but  who  has  failed, 
during  the  pendency  of  that  proceeding,  to  either  give  notice  of  or  to  in- 
terpose his  claim.     Ilerndon  v.  Swearengen,  359. 
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2L  Obuoob  m  FoRTHOOMXKO  Bond  is  Estopped  to  deny  the  lery  of  the  a^ 
tachment.    Crisman  y.  MaUkewB^  417. 

3.  Judgment  that  Cebtain  Attached  Pbopebtt  be  Sold,  is.  In  an  actioB 

againBt  the  obligor  of  a  forthcoming  bond,  sufficient  evidence  of  the  levy 
of  the  attachment.    Id. 

4.  Shsbiff  is  not  Liable  fob  Attachino  and  selling  property  nndera  jS./ck, 

where  one  claiming  the  property  as  his  own  gives  notice  of  snch  claim  to 
the  sherifT,  but  omits  to  defend  his  title  on  the  return  of  the  attachment. 
RancJian  v.  O'Neale,  576. 

6.  OwNEB  OF  Goods  ctndeb  Attachment  may  Sell  or  assign  them  subject 

to  the  attachment,  as  the  general  property  remains  in  him.     Whipple  v. 
Tfiayer,  62«. 
'  6.  Symbolical  Deliveby  may  be  made,  in  snch  a  case,  actual  delivery  being 
impossible,  and  a  delivery  of  the  bill  of  sale  or  assignment^  with  author- 
ity to  receive  and  take  possession  of  the  goods,  is  sufficient.     Id. 

7.  Assignee  of  CtOODs  under  an  Attachment  may  have  Keplevin  against 

the  officer,  after  paying  off  the  attachment,  and  giving  notice  to  the  offi- 
cer, and  demanding  the  property,  notwithstanding  a  second  attachment 
by  the  same  officer,  made  after  the  assignment  and  delivery  thereof  to 
the  assignee,  and  before  the  discharge  of  the  first  attachment.  Id. 
B.  Officeb  not  Bound  so  to  Levy  as  to  Give  Pretebence,  When. — Where 
an  officer  has  levied  two  attachments  on  two  parcels  of  realty  belonging 
to  the  same  debtor,  but  the  debtor  has  mortgaged  one  of  the  parcels 
after  the  first  attachment,  and  prior  to  the  second,  such  officer,  having 
received  executions  in  both  suits  at  the  same  time,  is  not  bound,  in  the 
absence  of  special  iustructions  from  the  junior  attachment  creditor,  to 
give  him  a  preference  over  the  mortgagee,  by  levying  the  other  execu- 
tioD  first  on  the  mortgaged  parcel.     Laflin  v.  Willardy  629. 

9.  Gbeditor  of  Payee  of  Promissory  Note  has  no  right  to  control  the 

appropriation  of  its  proceeds  after  assignment  thereof  by  such  payee. 
Oldham  v.  Ledbetter,  690. 

10.  Service  of  Garnishment  will  not,  after  transfer  without  notice,  sub- 
ject the  debt  due  by  the  maker  to  the  demand  of  the  attaching  creditor. 
Id, 

11.  Garnishee  who  Satisfies  Judgment  after  notice  of  the  transfer  of  the 
note,  does  so  in  his  own  wrong,  and  though  execution  may  have  been 
awarded  against  him,  such  satisfaction  will  constitute  no  defense  to  the 
claim  of  the  assignee.     Id. 

12.  Qabnisheb  is  Bound  to  See  that  bond  is  given  by  the  attaching  cred- 
itor; and,  unless  it  is  given,  payment  by  him  of  the  judgment  is  in  hit 
own  wrong,  and  he  will  be  liable  to  the  assignee.     Id, 

See  Liens,  2. 

ATTORNEY  AND  CLIENT. 

I.  Attorney  at  Law  Has  no  Authority  to  consent  to  the  diachai^  of  a 
defendant  taken  in  execution,  and  his  consent  does  not  justify  or  ezoiue 
the  sheriE     Treamtrera  v.  McDowell,  166. 

t  An  Attorney  dobs  not  Become  Liable  fob  Shxbifv's  Fees  by  in- 
dorsing his  name  as  such  on  the  back  of  a  writ  and  delivering  it  to  ths 
officer  to  serve.      Wires  v.  Briggs^  284 
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BAILBfENTS. 
8m  ViMDOEi  Tbovwm,  7. 

BANKS  AND  BANKING. 
See  AanroT,  8,  4,  S. 

BILLS  OF  PEACE. 
See  Eqttitt,  6. 

BONA  FIBB  PURCHASERS. 

1.  Aflsioim  fOB  BsNXRT  07  Crkditobs  of  Whom  Hs  a  Om^  bnol  a  mtn 
▼danteer;  bat  b  entitled,  m  a  b<ma  fdt  purchaser,  to  the  aid  of  equity 
to  oorrect  a  deed,  as  against  an  attaching  creditor  having  notice  of  the 
facts.    OhamJbtTlakii  ▼.  Thompwny  390. 

1  Bona  Fidb  Judombnt  Cbeditob,  Who  is  hot. — Where  the  owner  of  an 
Interest  in  a  steamboati  which  he  had  pledged  to  the  owner  of  the  re- 
maining interest  in  her,  made  his  note  to  a  third  person  one  day  before 
the  subpoena  was  served  on  him  in  a  snit  to  enforce  the  lien  of  the  pledge^ 
and  for  an  aooounting,  and  there  was  no  witness  to  the  note,  which  was 
not  produced,  and  no  satisfactory  proof  of  consideration  therefor,  and 
the  maker  confessed  judgment  on  the  note  in  an  action  brought  in  a 
different  county  from  that  in  which  the  parties  resided,  and  consented 
that  execution  should  forthwith  issue  against  him,  and  that  his  interest 
in  the  boat  should  be  sold  without  advertisement,  and  the  judgment 
creditor  directed  that  the  boat  should,  even  after  sale,  be  left  in  the  poa- 
session  of  the  judgment  debtor,  these  facts  show  that  such  person  was 
not  a  bona  fide  judgment  creditor.     Thonu  v.  Southard,  467. 

BONDS. 

1.  Blank  Signed,  sealed,  and  delivered,  and  afterwards  filled  up,  is  no  deedi 

and  a  bond  given  on  attachment,  which  is  taken  by  the  magistrate, 
signed  in  blank,  and  afterwards  filled  up  by  him,  is  void.  PermhUer  v. 
MeDaniel,  179. 

2.  Onb  Seal  mat  Serve  for  All  the  Sionsbs  of  an  instrument;  it  is  not 

necessary  to  have  as  many  separate  seals  as  there  are  obligors.  PequawheU 
Bridge  v.  Maihes,  737. 

8.  SlONiKO  A  Bond  with  the  request  that  it  might  be  witnessed,  and  the  de- 
livery coupled  with  the  averment  that  it  is  sealed  with  the  signer's  seal, 
is  a  sufficient  execution.    Id, 

4.  Diltvebt  as  One's  Deed  of  an  instrument,  signed  and  sealed  by  another 
in  his  name,  is  his  deed.     Id. 

6w  The  Oblioobs*  Names  Need  hot  Appear  in  the  bond;  it  is  sufficient  if 
they  are  affixed  to  the  instrument.    Id. 

6.  The  Witnesses  Need  not  See  a  deed  executed.    Id. 

BOUNDARIES. 

I.  Verbal  Aobeembnts  op  Adjoining  Claimants,  and  their  acts  in  pur- 
suance thereof,  fixing  upon  a  boundary  line,  are  evidence  that  the  line  so 
agreed  upon  is  the  true  boundary,  especially  if  long  acquiesced  in,  and 
there  is  doubt  as  the  true  locality  of  the  line.    Niehol  v.  LyU^s  Leeeee^ 

a4a 
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t.  Whuue  thb  Boundabt  Livs  betweeQ  two  adjoming  paitiet  ia  wtQ 
known,  and  the  only  dispnte  that  exists  between  them  is,  as  to  whether 
the  distance  called  for  in  the  deed,  under  which  one  of  them  holdit  would 
go  to  that  line,  an  agreement  to  abandon  all  claim  to  any  particalar  lines, 
and  to  have  the  land  set  off  aooording  to  the  courses  and  distances  in 
■iioh  deed,  is  within  the  statute  of  frauds,  and  must  be  in  writing.     Id, 

OARRTKR4S  OF  PASSENGERS. 
See  CoiofON  Carriers,  4,  5,  6. 

CERTIORARL 

L  OnmoRABi  will  hot  bi  Quasbed  because  of  the  death  of  the  dsisDdaiii 
in  error  before  it  lasned.    CommonweaUh  ▼.  AfeAUitteTf  70. 

S.  Thzbd  PEBaoNS  CAN  NOT  Objxot  to  the  misdirection  of  a  osrtioraii,  if 
the  ofl&cers  to  whom  it  is  issued  waiye  the  objection  and  letiim  the 
reoord.    Id, 

CHABTTABLB  USEa 

1.  G^atutb  07  43  Blb.,  0.  4^  is  in  force,  in  principle  and  in  sabstsnoe.  in 

Ifassachusetts.     Ooing  ▼.  Ehnery,  645. 
flL  BiQtTBSTS  TO  Cbrtadt  PERSONS  "  for  the  promotion  of  true  evangelioal 

piety  and  religion,**  to  be  distributed  by  the  trustees,  in  such  diyisioDB» 

and  to  such  societies  and  religious  charitable  purposes,  as  they^maj  think 

fit  and  proper,  is  not  void  for  nnoertainty.     Id 

See  Shakers;  Trusts  and  TRUSTEBa^  3»  4»  fi^  6^  7. 

COMMON  CARRIERS. 

1.  LiABiLnT  07  Carrier  whose  contract  excepts  him  from  aocoontability 
for  loss  occasioned  by  "dangers  of  the  river,*'  does  not  extend  to  dangere 
which  human  prudence  and  foresight  could  guard  against^  and  he  is 
responsible  for  a  loss  resulting  from  want  of  skill  in  managing  his  boa^ 
or  from  absence  of  that  knowledge  of  dangers  of  the  river  which  experi- 
ence would  give.    Johnaon  v.  Friar^  215. 

f.  Common  Carrier,  Who  is.  —Every  one  who  undertakes  to  carry  goods 
for  hire,  for  the  public  generally,  is  a  common  carrier.  RaberUomY,  Ken- 
nedy^ 466. 

S.  Common  Carrier  is  Accountable  for  the  goods  he  undertakes  to  cany, 
unless  their  loss  was  occasioned  by  inevitable  accident,  or  the  act  of  Qod. 
Id, 

4.  The  Owners  of  a  Vessel  are  liable  for  the  master^s  breaches  of  the  con- 
tract of  freight  or  of  passage,  and  may  be  held,  therefore,  for  such 
breaches,  though  they  are  involved  in  tortious  acts,  and  though,  by  the 
law  of  the  contract,  the  owner  is  excused  from  the  consequences  of  the 
master's  torts.     Keene  v.  Lizardi,  478. 

ft.  The  Contract  of  Passage  4s  broken  by  depriving  the  passengers  of  the 
use  of  the  cabin,  or  by  failure  to  furnish  them  with  the  stipulated  food, 
or  by  the  permitting  them  to  be  molested  by  the  seamen.    ItL 

IL  Female  Passenoers  stipulate,  in  addition,  for  exemption  from  mde^  hi* 
decent,  or  brutal  behavior.    Id, 

7.  A  Staob-driver  ib  not  a  common  carrier,  although  he  may  take  pedngM 
to  carry  from  place  to  place,  for  a  uniform  small  sum,  he  not  ^^'^"«g 
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hiniielf  oat  m  ready  to  take  such  packages,  that  not  beuag  his  general 
employment,  and  it  not  appearing  that  he  would  be  liable  for  refusing  to 
take  them;  and  his  liability  is  only  that  of  a  bailee  for  hire.  Shetden  v. 
Bobinton,  728. 

COMMON  BECOVERY. 

A  OoMMON  RsooTXRT  ExsouTED  BT  Entrt  after  judgment  bars  the 
entail,  though  no  writ  of  seisin  was  issued,    ^rott  v.  Oloutman,  723. 

COMPROMISE. 

1.  CoKPBOMZBB  OF  A  DoDBTirnL  RiOHT,  procured  without  such  deoeit  as 
would  vitiate  any  other  contract,  concludes  the  parties,  though  ignorant 
of  the  extent  of  their  rights.     Hogc  v.  Iloge,  62. 

tL  CoKFBOMiSB  Obtained  thsouob  Misbepresxntatiokb  of  a  third  person 
from  a  party  to  a  suit  is  not  binding  on  him  if  the  other  party  knew  and 
aivailed  himself  unduly  of  such  misrepresentations.    Id. 

CONFLICT  OF  LAWS. 

1.  Whssb  a  Comt&aot  is  Exxcutsd  in  one  state,  to  be  performed  in  another, 
whether  upon  a  breach  thereof,  interest  may  be  rsoovered  by  way  of 
damages,  and  if  so,  the  rate,  none  being  expressly  agreed  upon,  depends 
upon  the  laws  of  the  place  of  performance,  and  not  upon  the  custom  of 
merchants  of  that  place.     Cooper  v.  Sancfford,  239. 

Si  Lex  Loci  Contragti  governs  the  rights  and  liabilities  of  the  parties  to  a 
contract.    King  v.  Harman*s  Heirs,  485. 

S.  AflSioNMEMT  BT  A  CiTizsN  ov  ANOTHER  Statb,  Valid  by  the  laws  of  such 
state  against  attaching  creditors,  is  good  against  »  subsequent  attach- 
ment by  a  citizen  of  tbftt  state,  in  this  commonwealth.     Wh^^pU  t. 

Thayer,  626. 

See  BXECUTOBS  and  Administ&atobs,  3. 

CONSIDERATION. 

L  ABSiamfENT  wob  the  Benefit  ov  Cbeditobs  is  a  valid  consideration  te 
a  promise  by  the  assignee  to  pay  a  debt  of  the  assignor.  Hind  v.  Hold* 
thip,  107. 

Si  Consideration  Abisino  fbom  ant  Act  of  the  PukiNTDnr  performed  with 
the  defendant's  assent,  express  or  implied,  from  which  the  defendant  or 
a  stranger  derives  a  benefit,  or  from  any  damage,  suspension,  or  forbear- 
ance of  the  plaintiff's  legal  or  equitable  rights,  or  from  any  possibility  of 
loss  to  the  plaintiff  occasioned  by  a  promise,  though  no  benefit  accrue  to 
the  promisor,  will  support  such  promise.    Id. 

5.  Adequacy  of  Consideration  in  point  of  value  is  not  essential  to  the 

validity  of  a  promise.     Id. 
4.  Third  Pebson  mat  Sue  on  a  promise  for  his  benefit  made  to  another, 
though  no  consideration  moved  from  him.    Id. 

6.  Purchaser  from  a  Trespasser  who  has  cut  logs  on  another's  land,  with* 

out  license,  having  notice  of  that  iact,  and  expressly  assuming  the  risk^ 
can  not  resist  an  action  for  the  price,  on  the  gronnd  that  there  was  no 
oonsideration,  or  that  the  consideratian  was  unUwfuL  Baker  v.  Page^ 
640. 
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tt.  KoTB  Gives  roR  a  Patent  or  for  the  right  to  the  exdnriTe  me  of  a 
patented  artiole  or  machine,  can  not  be  recovered  aponinanafltkm  than- 
on.  the  patent  proving  to  be  void.    Earl  y.  Page,  711« 

CONSTABLES. 
See  Sales,  8,  9. 

CONSTITUTIONAL  LAW. 

1.  SxATOTi  WILL  MOT  BE  DECLARED  Unoonstitutioxal  nnless  it  is  dearly 

ao.     TaU  t.  Beil,  221. 
f.  SraciAL  Statute  authorixing  the  executors  of  A.  to  reviye  a  judgment 

rendered  in  favor  of  B.  in  the  same  manner  as  if  they  were  the  ezecntois 

of  B.,  is  partial,  nnconstitutional,  and  void.     Id, 
t.  Scire  Faciab  iaaned  under  such  statute  will  be  quashed  on  motion.     Id, 

4.  liBOiSLATrvB  Act  which  anthorixes  a  person  named  to  proaecnte  a  par- 

ticular Bnit»  the  plaintiff  having  died  witiiout  taking  out  lettera  of 
adminiatration  on  the  estate  of  the  deceased,  impairs  vested  rights,  and 
is  repugnant  to  the  constitution,  and  void.  Officer  v.  Young,  268. 
5b  The  National  Constitution  does  not  Vest  the  exclusive,  original 
jurisdiction  "of  all  cases  of  admiralty  and  maritime  jurisdiction,*'  in  the 
United  States  oonrts,  and  where,  prior  to  the  adopting  of  the  oonatita- 
tion,  there  waa  a  concurrent  remedy  at  law,  the  remedy  at  law  yet  ezista. 
SiaU  V.  Judge  WaUs^  CffJ, 

5.  Statute  Dtveshno  Powers  granted  to  a  corporation  by  a  previoos  stat- 

ute, where  such  corporation  is  not  in  the  strictest  sense  public,  impain 
the  obligation  of  a  contract,  and  is  nnoonstitutional  and  void,  unless  au- 
thority to  resume  such  powers  is  reserved  in  the  act  granting  them. 
TmgUes  v.  Bradbury,  515. 
7.  Idem. — ^Where  lands  were  granted  by  the  commonwealth  to  » town  lor 
the  nse  of  schools  therein,  and  on  the  application  of  the  town  an  act  was 
afterwards  passed  incorporating  certain  persons  as  trustees,  with  power 
to  sell  the  lands,  invest  the  proceeds,  and  appropriate  the  inoome  to  the 
support  of  the  schools,  and  to  fill  vacancies  in  their  own  number,  etc,  a 
subsequent  statute  divesting  such  trustees  of  the  oontrol  of  the  fond, 
and  vesting  it  in  new  trustees,  to  be  chosen  by  the  town,  is  nnconatitn- 
tional  and  void.     LL 

CONTEMPT. 

1.  Writs  of  Error  are  not  allowed  to  revise  an  order  or  judgment  cf  a 

court  punishing  a  person  for  contempt    Ex  parte  MartiM,  2^6, 

2,  Ah  Appeal  nr  Error  will  lie  from  a  void  judgment  pnnUliiTig  a  penos 

for  contempt.    Id. 

CONTBACia 

L  Obuoeb  op  Bqhd  who  pnta  it  ont  of  the  poww  of  the  obligor  to  perf onn 
the  condition  of  the  bond,  is  not  entitled  to  reoover  lor  »  braach  of  tndk 
oottdition.    Oibsom  v.  i>iiiiiiam»  ISOi 

^  Nudum  Paoiuii. — ^A  pRMniss  to  pay  for  the  right  of  poosonioii  and  good- 
will to  a  tnot  of  Yioant  land  bdonging  to  the  Unitad  Statea  is  void  if 
the  obligor  baa  no  p  nw  nwi on  of  or  ri^t  to  aoeh  landa>  SwdtikY,  Ramkhi^ 
21S. 
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H  OwKXB  or  A  FmcALB  DoKBno  AkoHl  may,  during  the  period  of  gesta- 
tion, contract  for  the  sale  of  the  increase  of  such  animal.  MeCarty  v. 
Blevins,  262. 

4.  Whxbb  Two  Pkhsons,  Ovx  thx  Ownxb  of  a  horse,  and  the  other  of  a 
mare,  agreed  that  the  horse  should  go  to  the  mare  without  charge,  pro- 
vided the  colt  should  belong  to  a  third  person,  such  agreement  is  valid, 
and  such  third  person  may  sue  upon  it,  and  recover  the  colt  from  one 
claiming  under  the  owner  of  the  mare.     Id, 

fiw  Option  of  Onk  Pabtt  not  to  be  bound  by  a  contract  involves  a  like 
option  in  favor  of  the  other;  for  obligations  must  be  mutuaL  There- 
fore, if  one  take  a  horse,  with  the  privilege  from  its  owner  of  purchasing 
it  within  a  certain  number  of  days,  if  it  proves  satisfactory,  the  owner 
may  relieve  himself  from  the  contract  of  sale,  by  giving  notice  of  his 
withdrawal  therefrom  before  the  expiration  of  the  time  designated,  and 
while  the  other  party  has  not  yet  elected  to  make  the  purchase.  Eshridgt 
V.  Glover,  344. 

6.  An  Offer  mat  bx  Rbtbactbd  at  any  time  prior  to  its  acceptance.    Id, 

7.  Posrnvx  Breaches  of  Contract  are  not  divested  of  that  character,  be- 

cause of  the  acts  by  which  they  are  worked  being  criminal  or  tortious. 
Keene  v.  Lkardi,  478. 

8.  Sale  of  thx  Office  of  Constable  by  a  town  is  iUegaL    OroUm  v. 

Waldobaraugh,  630. 

Dl  Purchaser  being  in  Pari  Delicto,  can  not  Beootxr  money  paid  on 
such  a  sale.    Id. 

10«  For  a  Breach  of  an  Entire  Contract,  only  one  action  can  be  main- 
tained, unless  it  be  in  its  nature  divisible.    Badger  v.  TUeomb,  611. 

11.  On  A  Contract  to  Do  Several  Things  at  several  times,  assumpsit 
lies  for  every  default;  for,  though  the  agreement  is  entire,  the  performance 
is  several.     Id, 

12.  DrvisiBLB  Contract. — A  contract,  by  one  engaged  in  procuring  crews 
for  vessels,  to  pay  to  another  making  advances  and  furnishing  supplies, 
a  certain  sum  for  every  man  procured,  and  to  refund  the  advances,  is 
divisible  as  to  periormance,  and  an  action  will  lie  for  every  breach.    Id, 

13.  Running  Account  for  Goods,  money  loaned,  or  money  had  and  re- 
ceived at  different  times,  is  not  an  entire  and  indivisible  demand,  unless 
made  so  by  an  express  agreement,  or  one  implied  from  a  usage  or  course 
o!  dealing.    Id, 

14.  Written  Contracts  should  be  bo  Construed  as  to  Give  Effect  to 
them,  rather  than  the  contrary,  and  where  they  are  informal,  illiterate, 
and  unskillfuUy  drawn,  the  intent  is  to  be  ascertained,  if  possible,  with- 
out regard  to  technical  rules,  by  construing  the  words  as  they  were  un- 
derstood by  the  parties,  resort  being  had  to  every  part  of  the  instrument; 
and  the  intent,  when  thus  ascertained,  is  the  governing  rule  in  enforcing 
the  contract.    Ahoood  v.  Cobb,  657. 

16.  Words  "I  have  Sold,"  should  be  construed,  **I  have  agreed  and  oon- 
tracted  to  sell,"  in  an  agreement  respecting  realty,  in  order  to  give  effect 
to  it  as  an  executory  contract,  where  it  could  not  operate  as  an  executed 
contract,  and  where  it  is  apparent,  from  the  whole  instnunent,  that  the 
parties  intended  to  make  a  contract  in  relation  to  tiie  sale  of  such  realty. 
Id, 
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16.  Whsrs  vo  Ton  n  Lootxd  h  an  exeentory  ooDtnet,  whereby  »  party 
etipiilAtee  to  do  eoiiie  aat,  it  ie  to  be  done  in  a  leaeonable  time,  and  tba 
abeence  of  a  Btipiilation  to  that  effioct  does  not  render  it  Toid.    /dL 

See  Ck>mjcr  ov  Laws,  1,  2;  OnranrmnEioirAL  Law,  t,  7;  Quajtium  Mbhjisi 

CONTRIBUTION. 

I.  OoMTRiBUTioir  Rebults  from  a  GEinEEAL  Equtit  founded  on  an  eq«alilgr 
ol  bardena  and  benefits,  as  when  oommon  praperty  held  by  purchase*  d» 
vise,  or  descent,  is  liable  to  the  payment  of  a  snm  of  money,  and  one 
of  the  parties  has  been  compelled  to  pay  the  whole.  Screvem  t.  Jojfmer^ 
199. 

t.  CoirTBiBunoN— 'Whbn  thk  Common  Chabox  Csasbs,  as  by  operatian  of 
the  statute  of  limitation,  to  be  enforoeaUe  against  the  land  of  one  of  the 
parties,  he  can  no  longer  be  compelled  to  make  oontribation,  because 
the  payment  of  the  chaige  no  longer  benefits  him.    Id, 

CORPORATIONS. 

I.  AcnoN  DOB  HOT  LiB  IN  THN  Namx  of  a  ooTparation  against  its  offioen 

ex  officio  entitled  to  the  management  and  possession  of  its  ptopett^,  lor 
the  reooYery  thereof.    Methodist  Ckureh  ▼.  Remington^  61. 

8.  Corporation  mat  Mobtgaob  its  Rbaltt  where  it  has  power  by  its 

charter  "to  sell  and  dispose  of*'  the  same  at  pleasure.  Gordon  r.  iVes> 
ton,  75, 

H  MoRTQAGK  Bxxootkd  AT  A  SPRGiAL  MxBTiNO  of  the  directors  of  a  cor- 
poration, convened  without  notice  to  those  who  did  not  attend,  is  not 
binding  unless  ratified.    Id. 

4.  Ratification  by  the  corporation  is  equivalent  to  a  precedent  authority  in 
such  a  case.     Id. 

6.  Judgment  Creditor  of  the  Corporation  can  not  Impugn  the  validity 
of  such  a  mortgage  if  it  be  acquiesced  in  by  the  officers  and  members  of 
the  corporation,  they  having  knowledge  of  its  existence,  especially  where 
his  rights  accrued  eight  months  after  the  execution  of  the  mortgage.    Id, 

6.  Mortgage  for  a  Greater  Sum  than  is  Dbmandablb  is  not  void  for 

what  is  actually  due.     Id, 

7.  Evidence  is  Admissible  to  Explain  such  a  mortgage,  and  to  negative 

the  imputation  of  fraud,  by  showing  that  it  was  given  for  the  benefit  of 
other  creditors,  though  such  trust  is  not  mentioned.  Id, 
&  Corporate  Seal  Affixed  to  a  Mortoagb  by  the  corporators  present 
at  the  meeting  when  it  was  executed,  together  with  their  signatares  and 
their  acknowledgment,  constitutes  a  good  execution  of  the  instrument, 
where  the  seal  is  not  confided  to  any  particular  officer.     Id, 

9.  Corporator  may  be  a  Debtor  or  Creditor  of  the  corporation,  and  as 

creditor  take  a  mortgage.     Id, 

10.  Remedial  Statutory  Provisions,  though  not  expressly  made  applicable 
to  Artificial  persons,  will  nevertheless  be  extended  to  corporations  with- 
in the  equity  of  the  statute.  Lehigh  Bridge  Co,  v.  LeJiigh  C,  4b  N,  Co., 
HI. 

II.  Dissolution  of  a  Corporation  does  not  result  from  omitting  to  continue 
the  succession  to  certain  offices,  when  these  offioes  are  in  fact  exerdsed 
by  officers  de  facto.    Id, 
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12.  Loss  or  AN  Irtxoral  Part  of  a  corporate  body  may  siuipend,  but  does 
not  extingaish,  the  corporate  franchise.  Neither  does  it  oonstitnte  a 
total  dissolution  of  the  corporation,  unless  there  is  a  permanent  incapatip 
ity  to  restore  the  lost  part.     Id, 

13.  FoRraiTUKB  OF  Chabteb  for  abuse  or  neglect  of  corporate  franchise  most 
be  judicially  declared  before  the  corporation  can  be  treated  as  extinct,  /id. 

14.  CoBPOBATB  ExiSTKNCB  of  plaintiff  must  be  questioned  by  a  plea  in  abat^ 
meat;  and  not  by  pleading  specially  to  the  merits.    Id. 

See  AssioKMXNTS»  4;  Schools. 

00-TENANCy. 

L  OwviB  07  THB  Ufpbb  Stobt  of  a  building  is  not  liable  at  law  to  tlis 
owner  of  the  lower  stories  for  injariesto  the  latter  from  the  want  of 
proper  repairs  to  the  rool  If  either  party  has  any  remedy,  it  is  in  chan- 
cery only.    Cheeseborough  ▼.  Oreen,  396, 

See  Pabtition. 

COVENANTS  IN  DEEDa 

1.  DocfTBDiB  OF  VouoBBB  is  technically  applicable  to  real  aotiona  OBily,  bol 
the  principle  is  also  applied  in  cases  involving  the  rights  of  penonal 
property.    Davis  y.  Wilboumef  154. 

SL  NoncB  TO  Wabbaktob  to  Comb  in  and  Bbvemb,  makes  him  a  privy  to 
the  record,  and  he  is  bound  by  it  to  the  extent  to  which  his  rights  havo 
been  tried  and  adjudged.     Id, 

H  In  Action  bt  Warrantbb  against  thb  Wabbantob,  it  is  only  neoea- 
sary  to  show,  in  addition  to  the  record,  that  the  title  was  in  issue  and 
judgment  given  upon  it.     Id, 

4.  NonoB  IB  SunnciBNT,  if  it  gives  the  warrantor  sufficient  time  to  piepara 
evidence  for  the  trial    Id. 

&»  Want  of  Titlb  in  thb  Vbndor  of  Land  is  a  technical  breach  of  the 
oovenant  of  seisin;  but  if  the  purchaser  affirm  the  contract  by  remain- 
ing in  possession,  and  the  defect  in  the  title  be  supplied,  that  fact  may 
be  received  in  mitigation  of  damages.     Wedbrook  v.  MeMiUan,  187. 

ft.  Vbrdiot,  in  such  a  Casx,  fob  thb  Wholb  Amount  of  the  purchase 
m<mey,  will  not  be  disturbed,  although  the  defendant  was,  in  strictness, 
entitled  to  a  nominal  discount  for  damages,  for  the  breach  of  the  cove- 
nant.    Id. 

7.  Pbbsonal  Cotbnant  of  Wabbantt. — In  a  bargain  and  sale  deed,  the 
words,  "  the  said  T.  then  and  thereby  did  covenant  for  himself  and  his 
heirs,  to  and  with  the  said  B.,  that  he,  the  said  T.,  would  warrant  and 
forever  defend  to  the  said  B.,  his  heirs  and  assigns,  the  title  to  the  said 
parcels  of  land  against  all  persons  whatever,'*  import  a  personal  covenant 
of  warranty,  for  breach  of  which,  by  eviction  under  judgment  in  eject- 
ment, an  action  will  lie  against  the  administrator  of  the  bargainor.  Tabb 
V.  Binford,  317. 

CRIMINAL  LAW. 

L  OouixNCEBCBNT  OF  THB  Tbbm  OF  A  Sbntencb  of  imprisoume&t  '*to  take 
effect  immediately  after  the  expiration'*  of  a  prior  sentence,  is,  if  such 
prior  sentence  be  reveraed,  the  date  of  such  reversal.    Browi$  r.  Com* 
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2.  Ck>aBT8  ov  CBnaN AL  Jubisdictiok  havb  Powkr  to  impanel  a  gnyid  Jozy, 

and  if  after  such  impanelmenti  and  after  preeentment  has  been  mado^  it 
is  disoovered  that  a  juror  ia  not  legally  qualified,  he  may  be  diacbaxgad 
and  another  anbetitated.    CammomoealUi  t.  Burton,  337. 

3.  Okk  Who  Obtaiks  ak  AxnasM  Fbauduuentlt.  ia  not  guilty  of  laree^, 

unleaa  he  obtaina  it  and  carriea  it  away  with  a  frandolent  intent.  BkmU 
V.  CommonweaUhf  341. 

4.  Tmi  Ck>UBT  MAT  Ikstbuct  thb  Jury  in  a  criminal  case,  on  any  qmilioo 

of  law»  whenever,  in  the  ooort'a  opinion,  jnatioe  reqnirea  it.    /d. 

See  HomoiDSs  Indiotmxnt;  Labcint;  Mauge;  BaonnHO  Srouor  Qooiml 

CRUELTY. 
See  DiYOBcaL 

DAHAGEa 

MiASOBi  or  Daxaqu  for  injury  done  to  a  pier  of  a  bridge  la  not  the  eoak  el 
a  new  pier,  nnleea  the  old  one  haa  been  rendered  woitUeHL  LtUgk  JL 
Oo.  T.  LdUgh  O.  A  N.  Co.,  111. 

See  ExBCunoNS,  16,  17;  Slandkb,  6;  WatBi  SL 

DEBTOR  AND  CREDITOR. 
See  AdsiGXMXirrs;  NovATUur, 

DEDICATION. 
See  I>XKD8»  2,  3;  Eminsnt  Doiuiir. 

DEEDS. 

1.  DvKD  8HOI7LD  BB  CoNBTRUXD  most  atrongly  against  the  grantor,    ihiagir. 

Shoneberger,  95. 

2.  Town  mat  Elbgt  where  to  locate  a  pnblio  square  granted  to  them  when 

the  grantor  haa  left  ila  location  uncertain,  bat  must  do  so  In  a  resaonsMe 
time.     Id, 

3.  Thirtt  Yeabs  is  not  a  Reasonablb  Timb  for  such  a  pnrpoao^  when  tbs 

location  requires  the  prostration  of  bnildings.    IcL 

4.  Reservation  in  a  Deed  of  a  right  in  the  grantor  to  slip  hJa  own  logs*  toll- 

free,  over  a  dam  on  the  premises,  is  personal  and  not  aasignabla.  Wado' 
worth  V.  Smith,  525. 

See  EQumr,  2;  Infanct,  2,  3;  Mobtgaob8»  la 

DEPUTIES. 

Retcjbn  to  Sxtmmons  signed  by  deputy,  without  mentioning  the  ahscilPi 
name,  is  void.     Ditch  v.  Edwards,  414. 

DETINUE. 

Detinue  mat  bb  Maintainbd  against  a  person  who  haa  parted  with  the 
possession  of  the  property  sued  for  before  demand  and  action  broai^^ 
Haley  v.  Bowan,  268. 

DIVORCE. 

Crueltt  mat  bb  Extreme  without  Blows,  and  will  arise  where  the  life 
Qf  the  libelant  has  been  menaced,  and  where  there  has  been  harsh  treat 
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mcni  and  iMgleot  taoding  to  show  that  cohabitetioii  would  be  ftttended 
wfth  danger  to  her  healths    Harraii  v,  ffarraU,  790L 

See  Mabbxaos. 

DOWER. 

1.  At  thx  OoMMOir  Law  a  Widow's  Bight  of  Dowib  In  the  lands  of 

which  her  husband  was  seised  daring  their  coyerture,  was  saperior  to  the 

claim  of  a  creditor  thereto,  obtained  by  sale  under  a  judgment  against 

the  husband.     Combs  t.  Younfft  Widow,  225. 
Z  nxDSB  THE  Act  of  1784,  C.  22,  Ssa  8,  a  widow's  right  of  dower  in  the 

lands  of  which  her  husband  died  seised  or  possessed,  is  superior  to  the 

right  of  the  husband's  creditors.    Id, 
8b  Man  of  Unsound  Mind  can  not  make  a  valid  oontraot  of  maniage,  and 

his  alleged  widow  is  not  entitled  to  dower  in  his  estate.    JfMm»  v.  /oi- 

1^437. 

DRIP. 
See  Eabubntb  and  SsBTiruDia. 

DURESS. 

1.  Thxrb  18  DuROS  OF  Impeisonmxnt  sufiBcient  to  invalidate  acts  done 

thereby,  where  there  is  restraint  of  liberty,  without  waitant  of  law,  or 
where  the  warrant,  though  legal,  has  been  obtained  upon  a  false  charge, 
without  probable  cause,  or  where  an  arrest,  legal  in  inception,  has  been 
followed  by  maltreatment  of  the  prisoner.    Hatter  ▼.  Qromtee^  870. 

2.  Thxbx  is  no  Duress  caused  by  imprisonment,  under  a  warrant  issued  oa 

a  charge  founded  on  truth  or  probable  cause.     Id. 

EASEMENTS  AND  SERVITUDES. 

1.  Tbi  Servitude  or  Drip  is  acquired  by  the  acquiescenoe  of  the  owner  ol 
the  servient  tenement,  in  the  burden  for  ten  years  or  more.  VinceiU  v. 
Midul,  496. 
^2.  There  is  no  Interruption  of  Possession  of  the  servitude  by  an  altera- 
tion in  the  eaves  of  the  house,  for  which  the  servitude  b  claimed,  the 
effect  whereof  is  to  lighten  the  burden.     Id, 

See  Wats. 

ELECTION. 
See  Wills,  12. 

EMINENT  DOMAIN. 

1.  Consent  of  the  Owners  of  Land  taken  for  public  use  by  a  statute^ 

may  be  subsequent,  presumed,  and  tacit,  as  well  as  previous  and  posi- 
tively expressed,  and  the  objection  that  it  was  not  given,  can  not  be  raised 
by  persons  having  no  interest  in  the  land,  such  as  petitioners  for  the  Hy- 
ing out  of  a  road  over  the  same  land.    \Vellinglon*s  case,  631. 

2.  Grant  for  "Training- Field,"  What  not  a  Misuser  of. — Where  land 

has  been  granted  to  a  town  by  town  proprietors,  for  use  as  a  training- 
field,  forever,  with  a  proviso  that  if  devoted  to  any  other  purpoee,  or 
disposed  of  by  the  town,  it  shall  revert  to  the  grantors,  a  statute  sabee- 
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quently  passed,  with  the  express  or  implied  oonsent  of  the  town,  proWd* 
ing  for  the  indosure  of  such  land  by  a  ienoe,  at  the  expense  of  certain 
cithsens,  and  for  the  leveling  of  the  surface,  the  planting  of  trees,  the  Lty- 
ing  out  of  walks,  eta ,  with  the  approbation  of  the  selectmen,  and  under 
the  direction  of  commissioners  appointed  by  the  goYemor,  with  a  further 
provision  that  such  inclosure  shall  be  forever  appropriated  to  public  nw 
only  as  a  public  park,  promenade,  and  place  for  military  parade,  is  not 
inconsistent  with  the  condition  in  the  grant,  and  does  not  work  a  for- 
feiture. Id. 
S.  Provision  in  such  a  grant  that  the  land  shall  remain  undivided,  appliea 
only  to  a  partition  among  individual  owners,  and  does  not  pcobibit  its 
being  fenced  in  distinct  incloeures.    Id, 

4.  Adjudication  bt  thb  Lsoislatubb  that  Pubuo  Ck>innDnKNGB  and 

necessity  require  the  appropriation  of  land  to  a  contemplated  puUio  nse^ 
is  not  necessary  to  the  validity  of  an  act  making  such  appropriation,  tlM 
act  itself  being  sufficient  evidence  of  the  opinion  of  the  l^;ialatiire  on 
that  poiot.    Id, 

5.  Abnencb  of  a  Pbovision  fob  Cdxpxnbation  in  a  statate  providiog  for 

the  improvement  of  land  granted  to  a  town  for  a  training-field,  in  a  mmp 
ner  consistent  with  the  use,  is  no  objection  to  the  validity  of  the  aot|  be> 
caose  the  land  is  already  appropriated  to  the  publio  use,  and  the  benafit 
is  increased  by  the  improvement.  Id, 
ft.  BoADS  Laid  out  through  such  land,  under  the  adthcwity  of  the  act»  aa 
substitutes  for  public  highways,  already  existing  there,  are  also  poblio 
highways,  and  the  town  is  liable  for  their  support.     Id, 

7.  Want  of  Provision  in  such  a  statute  for  keeping  in  repair  the  improra- 

ments  thereby  authorized,  is  no  objection  to  its  validity.    Id, 

8.  Statutb  Appropriatino  Land  to  a  certain  publio  use  "  forever,"  doei 

not  take  away  the  sovereign  right  of  eminent  domain  over  it^  should  tlia 
publio  exigencies  require  its  exercise.     Id, 

HMPLOTEB  AND  EMPLOTEA 
See  Master  and  Skbyabt. 

EQUITY. 

1.  Wherb  thb  Equities  are  Equal,  the  legal  title  prevails.    ChamAviaAiii 

V.  Thompson,  390. 

2.  Chancery  will  Correct  a  Mistake  ik  a  Dbbd,  by  which  words  of 

limitation  were  accidentally  omitted.     Id, 

3.  Chancellor  has  not  Power  to  appoint  a  master  in  chancery.    ReybM 

V.  Doddy  401. 

4.  LiSUE  TO  A  Court  of  Law  may  be  directed  by  a  chanoeUor  at  any  time 

before  final  hearing.  Id, 
6.  Courts  of  Equity  will  not  Interpose  when  legal  questions  alone  are 
involved,  except  in  cases  where  the  remedy  at  law  is  not  clear,  certain, 
or  adequate,  or  where  the  subject-matter  of  contest  is  held  by  one  in- 
dividual, in  opposition  to  a  number  of  persons  who  controvert  his  rights 
and  who  hold  separate  and  distinct  interests  depending  upon  a  oommon 
source.     NeviU  v.  OlUtspie,  096. 
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9k  Bull  ov  Pmaom  will  hot  bb  Sntkbtainsd  by  ocrarfc  of  equitj,  whsra  tlis 

li^t  is  oontrovertod  by  two  peraons  only,  imtil  aftor  the  r^t  hm  been 

Mtabliahod  aatialaotorily  by  a  trial  at  Uw.    Id, 
7*  Pabtt  Imflxadxd  buobs  a  Jubigzal  Tbzbuval  most  nae  duo  diligenoa 

in  availing  bimaalf  of  avery  l^gal  defenae  proper  to  bia  canaa^  in  older  to 

antitla  bun  to  relief  in  equity.    IcL 

See  CONTKXBTJTZOH. 

ESTATES  OF  DECEDENTS. 

PATimiT  fOB  ▲  DiaBDBirr's  Tomb  makee  one  a  creditor  of  tbe  eatati^  and 
not  of  the  deoeeaed.    HoUandY.  WheaUm,^h 

See  ExBOUTOBS  ahb  Admhosiilatobs;  Gzra»  1;  Judombbti^  17»  !& 

EVIDENCE. 

L  Bill  in  Changbbt  is  not  Etidxncb  in  a  aabeeqnent  aotioo  between  oo- 
defendanta  in  the  original  aoit,  nor  against  the  oomplainant  bimael^  ex- 
cept in  a  case  of  pedigree.    Owens  ▼.  DawBOn,  40. 

8.  DiCBEB  IS  EviDENCB  snbject  to  the  aame  limitationa  as  a  Judgment.    Id, 

5.  Ofposttb  Pabtt  is  Emtitlxd  to  thb  Wholb  of  a  declaration,  of  which 

part  has  been  given  in  evidence  against  him.    Chrdon  v.  Prtdon,  75. 

4.  Parol  Evidkncb  is  admissible  to  resiBt  the  frandnlentnae  of  a  writing  ob- 

tained without  fraud.    Oliver  v.  Oliver,  123. 
0.    Verbal  Promisb,  forming  the  consideration  of  an  instrument^  but  not 
expressed  in  it,  may  be  proved;  and  an  action  of  treapasa  on  the  case 
may  be  sustained  a^punst  the  promisor  for  a  breach  of  such  promiM.    Id, 

6.  Dxolarations  ov  a  Vendor  of  personal  property,  made  in  the  abeence  of 

the  vendee,  subsequent  to  the  sale  and  delivery  of  the  property,  are  not 
admissible  as  against  the  latter  to  show  that  the  aale  waa  frandulenk 
Perry  v.  Smith,  236. 

7.  Such  Declarations  are  admissible  to  impeach  the  vendor's  testimony. 

Id. 

5,  Pabol  Evidbncb  is  Admissiblb  to  Show  that  an  indoraer  in  blank 

aigned  with  the  express  understanding  that  he  waa  not  to  be  liable  aa  a 
joint  promisor,  but  collaterally  only.     Barrouf$  v.  Lane,  293. 

9.  Secondary  Evidence  of  instrument  charged  to  be  forged  may  be  given 

where  tUe  same  is  in  the  poesesaion  of  the  opposite  party,  or  baa  been 
lost  or  destroyed,  although  without  the  procurance  of  the  prisoner.  Pen- 
dleton  V.  CommonweaUh,  342. 

10.  Parol  Evidence  of  an  Agreement  which  haa  been  reduced  to  writing 
is  inadmissible.    Attoood  v.  Cobb,  657. 

11.  To  Excuse  the  Kon-delivert  ov  Monet  Intrusted  to  Him  for  deliv- 
ery, a  stage-driver  can  not  give  in  evidence  the  admissions  of  third  per- 
sons, that  money,  being  carried  by  the  driver  for  them,  waa  atolen  ^m 
the  stage  by  a  passenger  on  the  same  day  the  money  in  question  waa  re- 
ceived.   Slielden  v.  Robinson,  726. 

See  Executions,  9;  Marriaob,  8,  4,  5b  6^  7»  S;  n8AO& 

EXECunoNa 

L  l2BN  IS  AN  Inseparable  Incident  of  » levy  on  ezeontion  at  common  law. 
Stavffer  v.  Commissioner,  69. 
Am.  Dxo.  Vox..  XZVI— 10 
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SL  Shekot  HAvmo  nr  na  Hands  Two  Exaooixom,  the  elder  of  whioh  baa 
been  enjoined  by  a  oonri  of  equity,  moat  levy  and  aell  under  the  Jnmor 
exeoation,  and  apply  the  prooeeda  to  ita  aatiafaotion.  MUekM  t.  Amder' 
«o»,  15& 

8b  Salb  uvdkb  Two  EzBCunoNa,  one  of  whioh  ia  inoperative,  and  the  other 
good,  will  be  referred  to  the  latter,  and  upheld.    Chregg  ▼.  Bighorn^  181. 

4.  Shsriff  may  Sell  Land  on  Tubsdat,  although  he  may  have  had  aoffi- 
cient  time  to  have  made  the  aale  on  Monday;  and  whether  he  had  or  Dot 
is  a  matter  for  him  to  determine.     Cam  v.  MapU^  184. 

ft.  GsNXRAL  DssoRiFnoN  OF  Land  IN  A  Shsruv's  Djud  is  Bofficient;  and 
land  described  in  such  deed  as  the  tract  whereon  tho  defendant  lives,  is 
sufficiently  described,  although  parts  of  such  tract  were  previously  ac- 
quired by  him  from  different  parties.     Id, 

8.  PuKcnASE  MoNXT  at  execution  sale  being  paid  by  defendant  in  ezeontion, 
and  the  deed  being  made  to  one  who  oonveys  to  trustee  for  debtor's  wife 
or  family,  the  sale  is  to  be  regarded  as  in  fraud  of  creditors.  McMeekm 
V.  Edmonds,  203. 

7.  Shebut's  Salb  of  Real  Estatb  is  not  within  the  provisions  of  the  statate 

of  frauds  and  perjuries.    NuJiol  v.  Ridley  254. 

8.  Betubn  of  a  Shbbeff  on  an  execution  is  ^"f'wiM^  as  evidence  against  a 

purchaser  of  land  under  such  execution  in  an  action  by  the  aheriff  against 
him  to  recover  the  sum  bid  for  the  land.    Id. 

0.  Dbclabations  of  thb  Plaintiff  in  such  execution,  he  being  dead,  tliat 

the  money  due  on  the  execution  has  been  paid  to  him  by  the  sheriff  slts 
admissible  against  such  purchaser  to  ahow  snoh  payment.    Id. 
Id  A  Writ  of  Vbnibb  Facias  is  not  Void  becanse  issued  without  seal 
MaJt^  V.  State^  379. 

11.  Equitt  of  Ebdbmption  in  land  is  not  legal  assets  in  the  hands  of  heirs, 
subject  to  be  levied  on  for  debts  of  their  anoestor,  under  an  execution  at 
law.    Combs  v.  Younffs  Widow,  22& 

12.  A  Shebiff  ought  not  to  Sbll  Mobb  of  the  defendant's  property  than 
is  required  to  produce  the  amount  of  the  judgment,  if  a  part  can  con- 
venienily  be  detached.  A  sale  of  one  hundred  acres  of  land  worth  one 
thousand  dollars  or  two  thousand  dollars,  to  satisfy  a  judgment  for 
twenty  dollars,  when  a  part  could  easily  have  been  sold  for  more  than 
that  amount,  is  fraudulent,  and  will  be  set  aside  in  equity.  Reed  v. 
Carfer,  422. 

13.  Second  Writ  of  Ha  berk  Facias  can  not  be  issued  after  the  first  has 
been  executed.    Fowler  v.  Currie,  436. 

14.  Writ  of  RESTrrnnoN  will  be  awarded  ta  parties  who  have  been  ousted 
by  the  execution  of  a  writ  illegally  issued.     Id. 

1&  Officer  may  Adjourn  a  Salb  on  execution  to  a  different  timo  and 
place,  if  it  be  done  from  good  motives,  and  to  no  one's  prejudice,  ^ks- 
teU  V.  Richards,  532. 

16.  Officer  is  Ijable  for  Nominal  Damages  for  neglect  to  rotnm  an  ex- 
ecution nntU  long  after  the  return  day,  where  no  actual  damages  art 
proved.    Lqflin  v.  WiUard,  629. 

17.  Law  Presumes  Damaqbs  from  a  neglect  of  duty  by  an  offioer.    Id. 

EXECUTOKS  AND  ADMINISTRATOBS. 

1.  Where  Executors  arb  made  Trustees  of  a  fund  arising  from  the  estate^ 
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and  have  noeiTed  the  fond  in  ooDtemplatioii  of  law  m  trnsteee,  it  is  de- 
mandaMe  from  them  only  in  that  charaoter.    Jacobs  v.  BuU^  72. 

2.  ADKINI8TRATOB  Who  ALLOWS  JuDOMXNT  BT  Dbvault  to  he  taken  againit 
him,  18  liable  for  the  oostii,  de  bonis  proprUs.     Giles  v.  PraU,  170. 

Sw  An  AA]fiNisTBATo&  Appoiitted  in  Another  Stats  can  not  release  m 
debtor  of  the  statu,  so  as  to  bar  an  action  brought  by  the  locally  ap- 
pointed administrator.     Vawjhn  v.  Barret^  906* 

4.  A  Co-MEMBKB  OF  A  LoDOX  OF  Masons  along  with  a  deceased,  acquirea 

from  that  fact  no  claim  or  right  to  the  caratorship  of  the  estate  of  tn* 
Utter.     Holland  ▼.  Wheaton^  481. 

6.  Joint  Administrators  arb  Rksfonsiblb,  jointly  and  severally,  eaob 

for  his  own  act,  and  also  for  the  acts  of  each  otiier.  To  avoid  this  re-> 
sponsibility  for  each  other,  they  shonld  ezecate  several  bonds,  darh^ 
V.  State,  578. 

5.  An  Administrator  db  bonis  non  is  bound  by  the  agreement  of  his  pre* 

deoeesor  in  regard  to  the  disposition  of  the  estate,  and  the  remedy  for 
loss  is  against  the  predecessor.     Hagihorp  v.  Neale,  694. 

7.  Power  of  Sale  is  Oivbn  bt  Impucation  to  an  executor  where  the  tes- 

tator, having  a  right  to  dispose  of  his  realty,  directs  something  to  be 
done  by  the  executor,  which  neoeasarily  implies  that  the  realty  is  to  be 
iirst  sold.     Going  y.  Emery ,  646. 

S.  DatBcnoN  to  the  Executor  to  '*Collbot"  and  "pay  over"  to  certain 
persons,  in  trust  for  charitable  purposes  for  which  9.  bequest  is  made,  the 
residue  of  the  testator^s  realty  and  personalty,  "  without  sacrificing  too 
much  by  forcing  the  sale  thereof,"  etc.,  gives  the  executor  a  power  ta 
sell,  by  implication.     Id, 

9l  License  to  Sell  is  UNNBCBsaART  where  an  executor  has  a  power  of  saU^ 
under  the  wilL    Id, 

10.  Estate  Vests  in  the  Heir  at  Law  bevobe  a  Sale  by  the  executor 
under  a  power  to  sell,  and  pay  over  the  prooeeds  to  particular  persons^ 
but  is  divested  by  the  sale,  and  the  prooeeds  tuen  stand  upon  tiie  samar 
footing  as  a  legacy  of  personalty.    Id, 

FACTOR. 

1.  A  Faotdb,  with  Orders  not  to  Sell  below  a  Cebtain  Price,  is  no^ 

liable  for  a  sale  at  a  lower  price,  where  a  higher  price  than  that  at  which 
the  sale  was  made  could  not  have  been  obtained  at  any  time  between  tho 
time  of  sale  and  inception  of  the  suit,  and  if,  in  addition,  the  sale  mado 
was  rather  to  the  advantage  than  to  the  detriment  of  the  principaL 
Qtorge  v.  McNeill,  498. 

2.  A  Factor  is  not  JufrroiED  in  selling  at  a  price  below  that  fixed  by  his 

principal,  from  the  single  fact  that  he  has  made  advances  on  the  prop- 
erty.   Id, 

8.  Wherb  the  Owner  of  Qoods  Deltvebs  them  to  another  for  sale  or  ex* 

change  under  a  written  contract,  by  which  the  latter  is  to  be  chaiged 
with  them,  and  credited  with  payments  made  from  time  to  time,  and  la 
to  sell  in  his  own  name,  but  the  property  in  the  goods  and  their  proceed* 
is  to  remain  in  the  owner  and  subject  to  his  order,  the  transaction  is  not 
a  sale  so  as  to  subject  the  goods,  or  their  proceeds,  to  attachment  by 
creditors  of  the  party  so  receiving  them,  but  the  latter  is  merely  a  factoc 
Blood  V.  Palmer,  647. 
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4.  Whebs  Qirx  RmaiviBQ  Goods  has  ah  Omov  to  luJiiia  ifao  *^'— •^^"^ 
goods,  or  others  equmlaDt,  he  is  »  poiohsssr  sad  not »  Twilss.    AC 

ft.  This  Rolb  do»  hot  Afplt  fo  Faoiobs  sad  agaBti»  who  aei  timm^ioaft 
for  their  prineipsliL    Id. 

6.  MosroAOs  bt  a  Factob  fo  kd  Pilihoipal  formore  than  is  due  for  goads 

sppropriAted  by  the  fonoer,  iHiere  he  is  insolvent  sad  his  smplojinaBi 
still  oontinueSy  is  not  neoessarily  frsndiilent  ss  to  his  ccediton^    IdL 

7.  AoBxniKrr  that  thx  Mobtoaoob  shall  Rsmaih  dt  Pobsmbioh  in  sosk 

a  ease,  sad  wock  the  hmd  ss  sgent  for  the  mortgsgee^  for  s  foir  piioe^  to 
be  dedacted  from  the  debt,  the  prodaoe<^  the  form  to  be  theaaortgsgss^ 
property,  doss  not  render  the  trsnssotion  frsadnlsnt^  so  ss  tosabjoot  ifao 
prodnos  to  sttsohmsnt  by  the  foctor's  ereditois.    JUL 

FEBfBS-OOVEBT. 
8es  MAinmn>  WouoL 

FICTIONS. 
See  Tdo,  L 

FOBGEBY. 
See  EviDKHdyfl. 

FRAUD. 

L  OoHTKTAHOB  Pbooubxd  BT  Fraud  IS  no  ooDveysooab  ss  sgidast  the  fa^ 

terest  defrauded.    GUbeH  y.  Hoffman,  103. 
2.  Fbaudttlknt  Fubcbasxr  at  sherifTs  sale  of  land  obtaios  no  title.    /dL 
Sw  OwHSB  HAT  Bbooysb  thb  Land  withoQt  refonding  the  money  psid  by 

such  fraudulent  yendee.    Id. 

See  CoHPBOHiSB. 

FRAUDULENT  CONVEYANCEa 
DxoBiH  SnnHO  aszdx  Gonyxtahcx  as  fraudulent,  may  provide  for  ths 
indemnity  of  an  innocent  person  who  has  paid  off  an  inoombranoe  in 
good  faith.    MeMeddn  y.  Edmonds,  203. 

See  VOLUHTABT  Ck)HVXTAHOIS. 

GAMING. 
See  Ihdicthxht,  Sw 

GARNISHMENT. 
See  Attaohhsmt. 

GIFTS. 

L  PntsoNAL  Pbopkbtt  Cohvxtxd  bt  Dked  of  gift  by  an  intestate,  befors 
his  death,  is  not  assets  in  the  hands  of  his  administrator,  and  can  not  be 
sold  under  an  execution  against  the  goods  of  the  deceased  in  his  hands 
to  be  administered,  eyen  though  the  gift  was  made  to  defrand  oreditors. 
Anderwn  y.  Belcher,  174. 

t.  An  Oral  Gm  or  a  Bond  in  suit  accompanied  by  s  deUyeiy  of  the  a^ 
tomey's  receipt,  is  a  valid  gift     Elam  v.  Keen^  822. 
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orakd  jury. 
See  Cbdczhal  Law,  2;  LffDXoncora;  1,  % 

GUARANTY. 
See  Statdtb  of  F&aum,  1,  2L 

HABEAS  CORPU& 

1.  HAB1A8  OoBnm  is  ▲  Remxdt  for  every  illegal  impriMnment    OSommM- 

weaUh  y.  Leeky^  87. 

2.  Imfbisokioivt  is  not  Illegal  if  the  prooess  under  which  it  ooeozs  is  a 

Justification  to  the  officer.    Id, 
Sw  Ibbboxtlabitt  or  as  Abbbst  upon  a  Capias  ad  SATisFAOisin>nic  from  the 
comiDon  pleas  after  it  has  been  saperaeded  by  a  writ  of  error  will  not 
WBRant  a  dischaige  on  habeas  corpui  by  the  enprema  ooort.    I<L 

HIGHWAYS. 

L  BuBnoT  or  HiaHWAT8»  Bbidoxs,  etc,  is  under  the  oontrol  of  the  state  ia 
its  sovereign  capacity,  as  represented  by  the  legislatara.  WelUmffion*» 
ease,  631. 

%  LaoiBLATUBB  MAT  SuFBBSBDB  THB  JuBisDiCTioK  of  ooonty  oommissioaen 
to  lay  out  highways  over  particular  land  by  appropriating  it  to  a  spe- 
cifio  public  use,  inconaistent  with  the  ezerdse  of  such  a  jurisdiction.    LL 

IL  Statutb  PnoviDnfo  fob  THB  iMCLoeuBB  OF  A  CoMMON  ss  a  publio  park, 
forever,  with  roads  through  it,  to  be  laid  out  under  the  direction  of  cooif 
missioners,  thereby  authorized  to  be  appointed,  and  affiring  penalties 
for  injuries  to  the  fencei^  etc,  supersedes  the  power  of  county  oommis- 
siooers  to  lay  out  highways  over  such  common.    Id, 

See  Bminbht  Domadt,  6;  NuiaAirGB8»  8^  9^  IQL 

HOmaDE. 

L  HomoiDB  oommitted  by  a  person  who  was  in  danger  of  great  bodily  harm 
from  the  deceased,  or  thought  himself  so,  is  justifiable;  and  if  oonmiitted 
to  prevent  a  battery  lees  violent,  it  would  be  manslaughter,  not  murder. 
Oramger  v.  Stale,  27& 

2i  HoMiciDB  Ck>]aaTTBD  bt  a  Timid,  Cowabdlt  Man,  in  imminent  dangsr 
of  a  violent  and  imitant  assault  and  battery,  and  cut  off  from  the  chanoss 
of  probable  assistance,  is  manslaughter,  not  murder.    I<L 

HUSBAND  AND  WIFR 
See  Mabrtbd  Wombh. 

INDEMNITY. 

1.  A  JuBOMBMT  Rboovbbbd  BUT  TBT  Umpaid  is  brssohof  a  bond  given  to  in- 
demnify, save,  and  keep  harmless  a  surety  from  his  liability,  under  oon- 
traots  of  guaranty,  and  from  all  sums  of  money  that  may,  in  due  oourss 
of  law,  be  recovered,  awarded,  adjudged,  decreed,  and  paid  by  reason 
thereof,  and  from  all  judgiments  and  decreea  that  may  be  brought,  pro»i 
eeuted,  or  awarded  against  him.    Ki»g  v.  Harman'9  ffeirs,  485. 

%  FuBM or  iBBBMNiTr Obbatxd voB THB SuBXTT may, inequity* beieaohed 
by  the  creditor.    Id. 
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indictment  and  fbesentment. 

1.  Whxrk  a  Gravd  Jubt  Pbocdbbs  his  Nomikatioh  bt  Fbauo^  or  by  ooa- 

spincy  with  the  sherifiE^  aa  indictment  fonnd  by  the  Jury,  of  wfaidi  be  ii 
a  member,  can  not  stand.    CommomoeaUh  y.  Thcmjmm,  338. 

2.  It  is  vo  Objsotion  to  a  Pbbsbmticsnt  that  the  clerk  de/ado,  and  not  a 

derk  de  jure,  adminirtered  the  oath  to  the  grand  jaron.     Hard  t.  CtM»- 
monweaUh,  340. 
lb  A  Pbbsentmxnt  for  UvukwrcL  Oajono  should  set  oat  the  plaoe  to  be 
an  ordinary  or  other  pablio  place.    Id. 

SeeLABOEirr,  3. 

INFANCY. 

1.  Contracts  of  ah  Imfabt,  which  are  to  his  prejudice,  are  Toid;  snch  aa 

are  of  an  uncertain  natore,  as  to  benefit  or  pfejndioe,  are  voidable,  and 
snch  as  are  for  his  benefit,  as  for  neoessariea,  etc,  are  valid,  and  bindi^ 
npon  him.     Wheaton  y.  Ecut,  251. 

2.  Deed  of  ak  Infant,  oonyeying  his  land  to  another  for  a  yalnable  oo»> 

sideiation,  is  yoidable,  not  yoid.    Id, 
2.  Confirmation  of  a  Deed  by  an  infant^  which  is  yoidaUeat  his  eleotioa, 
need  not  be  by  deed.    Anything  from  which  his  assent^  after  he  aniysa 
at  age,  may  be  fairly  inferred,  will  be  sufficient  to  ratify  a  deed  made 
during  infancy.     Id, 

4.  A  Father  can  hot  ^ind  his  Ihfaht  Soh  as  apprentice  withoat  the 

son's  consent;  therefore,  one  to  wh<»n  a  father  baa  bound  his  son  as  ap- 
prentice without  the  son's  consent^  has  no  action  against  another  for 
enticing  snch  apprentice  from  his  service.    Pierce  v.  Mas9enburg,  333L 

5.  Where  an  Infant  Oivbs  for  Necessaries  a  Notb  with  a  surety,  who 

takes  up  the  same,  he  is  liable  to  the  surety  for  the  amount  ao  paid. 
Conn  v.  Cobum,  746. 

INJUNCTION. 

1.  An  Injunction  to  Restrain  the  Votino  of  several  shares  of  stock  will 

lie,  where  it  appears  that  these  shares  were  transferred  without  oonsid* 
oration  to  divers  persons,  and  powers  of  attorney  were  taken  back  by  the 
real  owners,  to  enable  them  to  cast  a  greater  number  of  votes  than  the 
charter  would  allow  to  the  single  holder  of  the  shares.  CampbeUr. 
PouUney,  659. 

2.  A  Bill  makinq  Parties  the  alleged  owners  of  the  sharss,  the  presidenti 

cashier,  ^ve  directors,  and  three  clerks  of  the  bank,  and  the  judges  of 
the  election,  is  not  faulty  for  not  joining  the  corporation  by  name  and 
the  transferees  of  the  shares,  the  bill  alleging  them  to  be  unknown.     Jcl 

3.  QiviNO  OF  Forthcomino  Bond  for  property  taken  under  execution  is, 

when  forfeited,  a  satisfaction  of  the  prior  judgment;  and  an  injunction 
from  a  court  of  equity  to  restrain  proceedings  under  such  prior  judgment, 
is  no  defense  to  a  sheriff  in  an  action  brought  against  him  for  not  levy* 
ing  under  the  execution  issued  upon  the  forfeited  forthcoming  bond. 
Davis  V.  Dixon,  edS. 

i.  Writ  of  Injunchon  to  Restrain  Proceedings  at  Law  is  inoperative, 
unless  a  bond  is  given  by  the  parties  who  obtain  it.    Id, 

fi.  iNJUNcnoN  TO  Stat  Waste  will  not  lie  when  the  defendant  is  in  po» 
session  by  an  adverse  title.     NeviU  v.  OilUspie,  G9d. 
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1  OovBT  OF  Equitt  WILL  NOT  ItmMWKBM  In  oasM  of  apprahonded  tretpMs, 
except  in  extreme  ceeee,  where  the  threatened  injoxy  would  be  impeift- 
ble,  and  the  title  to  the  land  ia  unqueationed.    /dL 

INSANITY. 

1.  An  Inquisition  Findino  that  a  Pkbson  ia,  and  for  five  yean  haa  been, 

of  nnaound  mind,  and  incapable  of  managing  hia  eatate^  ia  admiaaible  in 
evidence  aa  againat  the  granteea  of  the  alleged  Innatic,  for  the  pnrpoae  of 
avoiding  hia  deed  to  them.    HtUehinaon  y.  Sandt,  127. 

2.  Such  Inquisition  is  PsiiiA  Facib  Bvidxncn  onlt,  and  may  be  rebntted 

by  ahowing  that  the  alleged  Innatic  waa  not  inaane,  or  that  he  had  Indd 

intervala,  daring  one  of  which  the  deed  in  qneation  waa  executed.    Id* 

Sw  MgiTRgmi  OF  AN  Inquist  Can  not  be  permitted  to  explain  away  the  legal 

effect,  and  to  contradict  the  tenor  of  the  report  in  which  they  Joined* 

Id. 

See  I>owxB,8. 

INTEBBST. 

See  MOBTGAOBS,  6;  PATXINTt  d. 

JUDGMENT. 

1.  JuDOMXNT  IS  Final  and  conatitatea  a  lien,  which  ia  confeMed  for  a  *'  aom 

to  be  liquidated  by  attomeya,"  though  never  liquidated.  OomnumweeM 
V.  Baldwin,  83. 

2.  Term  whsn  a  Judount  was  Entxbxd  mnat  be  decided  by  the  ooorl^ 

and  can  not  be  aubmitted  to  the  jury.    Adanu  v.  Beiz,  79l 

3.  Judomknt  Estoppkl  ariaea  when  the  evidence  to  support  the  preaentand 

the  former  action  muat  be  the  aame,  though  the  actiona  are  grounded  on 
different  write.    Mar$h  v.  Pier,  131. 

4.  Idxntitt  in  thx  Fobm  of  Action  ia  not  required  to  conrtitute  a  former 

judgment  a  bar  to  the  present  auit.    Id, 
5w  iUoHT  OF  PaopOBTT  aaid  to  be  changed  by  a  reooveiy  in  trespaaa  or 
trover,  and  by  judgment  in  replevin  in  the  detinet  for  damages.    Jd, 

6.  Pit0P£BTT  is  Vxstsd  in  defendant  by  a  judgment  in  assumpsit;  for  the 

action  of  asaumpait  ia  an  irrevocaUe  a£Snnance  of  the  act  of  the  defend- 
ant^ BO  that  he  can  never  afterwards  be  treated  aa  a  wrong-doer.    Id, 

7.  A  JuDOMXNT  may  operate  aa  an  estoppel  in  an  action  commenced  con- 

temporaneously witii  or  previously  to  the  action  in  which  it  is  offered  in 
evidence.    Jd, 

5.  Thn  Rbcotxrt  in  Assumpsit  for  the  sale  of  goods,  vests  title  in  the  de- 

fendants, so  that  plaintiff  can  not  afterwards  recover  the  same  property 
in  replevin  from  the  defendants  nor  their  vendees.    Id, 

9.  A  JuDonNT  is  Ck>NCLUSivn  between  the  parties  and  upon  the  jury, 

whether  pleaded  or  not^  when  properly  admitted  in  evidence;  and  it  te 
admissible  under  a  plea  of  property  in  the  defendant^  to  show  that 
plaintiff's  right  of  property  has  been  divested  by  a  former  recovery.    Id, 

10.  Bill  of  Pabticulaiui  may  be  received  in  evidence  in  connection  with  the 
exemplification  of  the  judgment  in  the  same  action,  for  the  purpose  of 
ahowing  the  aubject-matter  and  aoope  of  that  action.     Jd, 

11.  Obnxral  Judgmsnt  fob  Damaqsr  in  replevin  aaid  to  be  good,  withonl 
otherwise  speciiyiug  the  value  of  the  property  sued  for.    Id, 


isettfor,  md  it  Is  found  agMiirt  himp  is  de  bomm 

M,  eto.,  d€  bamitpropriU,    BtibbeU  y.  FogaHie,  163^ 

bfBND  JmKnfUiT  and  ezecntion  should  be  grsnted, 

ider  the  ezecntion,  if  the  jostioe  of  the  case  requires 

.    Id. 

UTD  ExxounoN  XAT  BM  Amkhdkd,  on  molioo.  vithootno- 

pdgment  debtor.    OUes  y.  PraU,  17a 

DBOEHT,  WHEN  Mai>s»  BzLiLTis  BACK  to  the  time  whan  ilM 

aned,  and  it  is  oonsidered  as  innied  in  the  f ona  In  whioh  il 

>  amendment.    Id* 

IN  FAyoB  OF  PLAumv.  that  are  part,  of  his  titles  saaj 
d  into  by  the  def endanti  onleas  he  bo  a  parfy  or  a  privy  to 
gg  y.  Bighorn^  181. 

r  AGAiiiaT  Air  Hub  nnder  the  act  of  1784^  o.  11«  see.  t,  sol^ 
is  acquired  by  desoent  to  the  anoestor^s  debti  to  be  yalid«  tiM 
must  be  served  peraonally  on  the  heir,  and,  if  a  minor,  wiftli 
niian,  npon  the  gnardiaa  also.    Combe  y.  Tmmff9  Widom, 

[AS  NO  Bight  to  Gall  ufon  a  VvBaas  or  his  heirs  for  tba 
profits  of  a  tract  of  land  reoeiyed  by  them  prior  to  the  tana 
sired  a  lien  on  snch  land  by  judgment  or  otherwisei    /dL 
or  FBOGBnxnrofl^  conniiiioiiyisliefl^  does  not  sfieottho  plaiiit- 

DUeh  y.  Edward*^  414. 
LL,  Oausb  will  not  bb  Bkkahbbd  where  the  prooeediqgi 
^onjudkt*    Id, 

BT  Dbfauu,  where  defendant  was  not  served  or  did  not  a^ 
meoas,  the  prooeedings  being  coram  nonjudioe.    Id, 

ETA  FZDB  PUBGHASEBS,  2;    BbB  JinUDOATA;  bOTXB,  4L 

JURISDICTION. 

bb  Maintainbd  in  the  dronit  or  ooonty  ooort  on  aerenl 
ggregate  amount  of  which  ezoeeds  the  sum  neoeseaiy  to  give 
jurisdiction,  although  the  amount  of  each  note  is  insnfficieni 
ch  jurisdiction.  Na^viUe  Bank  y.  Hetulermm^  257. 
Bbings  Suit  in  Kbntuokt,  will  not  be  pennitted  to  transfer 
m  of  hie  claim  to  a  foreign  court,  by  sending  the  subject  ol 
m  into  another  jurisdiotiott,  and  there  procuring  it  to  bo 

>  if  in  the  ordinary  employment  of  such  property  it  is  sent 
reign  jurisdiction,  and  is  there  libeled  by  others,  he  may  in- 
ihat  suit,  and  haye  his  claim  there  adjudicated  and  settled. 
ouihardf  467. 

KENT  or  A(xx>UNTB  smoug  part  owners  of  ahips,  relatiye  to 
natter  of  chancery,  not  admiralty  jurisdiction,  in  Bngbyid. 
Epe  Watts,  5ffJ. 

L  VBasKL  may  be  ordered  by  the  state  ooart%  at  the  instsnes 
mer  desirous  to  end  the  joint  owaenhipw    Id, 

ee  ApumtALTT  and  Mabitimb  JuBisDioinnr. 

LANDLOBD  AND  TENANT. 
tkb  Landlobx)  during  the  ooutinuanes  of  the  term  and  Ifai 
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oatting  and  Mirying  awfty  by  him  of  the  hay  growing  on  a  portion  of 
the  leaaed  premiaety  against  tha  oonaent  of  the  tenant,  is  snoh  an  ez](hil- 
aon  of  the  tenant*  who  neyertheleaa  remaina  in  the  aotnal  poeaeanon  of 
the  premiaee  daring  the  remainder  of  the  term,  aa  deprivea  the  landlord 
of  the  benefit  of  the  entire  contract.    Briggs  ▼•  HcUl,  320. 

LARCENY. 

L  Ghd0S8  IK  Acnoir  are  not  subjectB  of  larceny  at  oommon  law.    OiUp  ▼• 

State,  357. 
1  A  Statute  Makiho  Pbomissobt  Kom  snbjects  of  lazoeny,  will  not  ex* 

tend  to  bank  notes.    Id, 
IL  As  Allbqation  of  thb  liABOurr  of  '*BiLta  of  Cbedh,"  will  not  anp- 

port  an  indictment,  if  the  description  therein  contained  ia  snch  aa  to 

cause  it  to  appear  that  they  were  not  of  a  chancter,  the  issue  whereof 

was  anthoriaed  by  act  of  oongress.    Id, 

See  Cbiminal  Law,  8. 

LEGACIES  AND  LEGATEES. 

L  Lnaot  Patabu  at  a  Futitrb  Timi,  and  not  chaiged  on  land,  beoomaa 
payable  presently  on  the  legatee's  death  before  the  day  of  payment,  ii 
the  postponement  of  the  day  was  intended  for  his  benefit;  otherwise^ 
where  it  was  intended  for  the  benefit  of  others.    Jacobs  y.  Bull,  72. 

fL  Lkoaot  to  a  Child,  payable  in  installments,  with  interest*  and  not 
charged  on  land,  ia  paysble  presently  on  the  l^gatee'a  death  before  all  tha 
installmenta  are  paid.    Id, 

8.  Undkr  a  Dkvisb  to  thx  Childuen  of  A.  and  B.,  or  to  A.  and  the  ohil 
dren  of  B.,  they  take  per  capita.    Cole  ▼•  Creyon,  208. 

ii  Ukdib  a  Dbvisb  to  a  Fbbson  Csetain,  and  a  class  of  nncertain  persona  to 
be  ascertained  at  a  fature  time,  one  half  the  estate  vests  at  once  in  tha 
person,  and  the  other  half  will  vest  in  the  dasr  collectively  when  ascer- 
tained.   Id, 

S.  Bbqitest  to  Children  at  the  Death  of  a  tenant  for  life,  must  be  shared 
in  only  by  the  children  living  at  such  death.     Id, 

ti  Devise  of  Lands  to  the  Subvivino  Daughtebs  of  the  testator,  and  if 
either  **  die  without  issne,"  to  "  be  divided  between  the  sorviving  ones,** 
IS  good,  the  latter  words  restricting  the  meaning  of  the  devise,  to  a  dy- 
ing without  iflsne  then  living.     Lewie  v.  Claibome,  270. 

7*  Limitation  of  an  Estate  to  Diffebent  Pebsons,  and  upon  the  death  of 
either  without  issue,  to  the  survivors,  an  interest  which  has  once  sur- 
vived, vests  absolutely  and  passes  subsequently  by  the  laws  of  descent, 
and  not  by  the  wilL     Id, 

8.  Under  Statutes  1784,  c  22,  sec.  3,  and  1796,  a  14,  sec  1,  nephews  and 
nieces  of  a  deoessed  person,  being  his  only  heirs,  take  per  etirpee,  not  per 
capita.    Id, 

%  Lioacibs  Payable  out  of  Pebsonaltt  differ  from  legadea  payable  out  of 
the  realty,  in  that  the  latter,  on  the  death  of  the  legatee  before  the  day 
of  payment,  lapse  and  meige  in  the  land  for  the  benefit  of  the  heir,  while 
tha  former  would  be  trsnsmissible  to  the  legatee's  personal  roprceenta- 
tives.    Spence  v.  RobitM,  687. 

IOL  Legacies  Chaboeable  uton  Lands  given  in  remainder  after  a  life  estats^ 
the  remainder  being  upon  a  certain  con<fition,  can  not,  upon  the  happen 
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ing  of  the  condition  daring  the  life  of  the  fint  deviiee,  he  noo       4  la 
*    equity;  for  such  remainder-man  is  not  obliged  to  pay  nch  wgaoiei^ 
though  Tested,  until  the  lands  have  oome  into  his  pcwwian.     /dL 

See  Chabitablb  Uses. 

LEX  LOCI  OONTBAOTUa 
See  Ck>2nrucT  of  Laws,  1,  S;  S. 

LICENSK 

1.  OwNiK  or  A  Mill  Ebbotkd  on  Anothxb*8  Laud  with  his  ooosent^  or  a 

purchaser  on  execution  against  him,  will  not  be  deemed  to  haye  ahan- 
doned  his  right  to  it  by  leaving  it  on  the  land  for  three  yean^  if  not 
notified  to  remove  it  by  purchasers  of  the  land.  RumtU  y.  EtkkardM^ 
532. 

2.  Owner  or  such  a  Mill  mat  Maintain  TboVNe  for  it  after  a  demand  and 

refnsaL   Id, 
8L  a  Lioensb  hat  bb  Pboykd  bt  Pabol^  it  not  being  within  the  statute  ol 
frauds.     Woodbury  v.  ParMey^  739. 

4.  A  Licbnsb  to  Ereot  a  Dam  on  one's  land,  for  the  benefit  of  both  paitisa» 

and  to  be  maintained  for  a  reasonable  time,  in  order  to  sell  the  water, 
when  executed,  is  irreyocable  until  the  expiration  of  that  time;  nor  then 
without  tendering  the  expenses  incurred  in  the  project  The  reyocatiion 
in  such  case  imposed  no  duty  on  the  licensee  to  remove  the  dam.    IdL 

LIENS. 

1.  LsvT  or  A  Trbasubbr's  Wabbant  against  a  delinquent  tax  ooQector 
creates  a  prior  lien  as  against  subsequent  judgments,  and  a  purchaser 
under  such  warrant  gets  a  good  titie.    SUai^tr  v.  Comsnitaiofi^rs,  69. 

8.  Attachmxnt  or  DxrENSANT's  Intxbest  in  a  Stbamboat,  in  a  suit  be- 
tween the  joint  owners  for  an  accounting,  gives  to  the  plainti£f  a  lien 
superior  to  any  lien  of  a  subsequent  execution  creditor.  Thom»  v. 
SwUJtard^  467. 

5,  Pledob  or  a  Stbamboat  Need  not  be  Reoobded,  and  the  lien  of  the 

pledgee,  who  remains  in  possession,  even  without  registering  or  record- 
ing it,  is  superior  to  that  of  a  subsequent  bona  fdt  execution  oreditor. 
Id. 
4.  A  PuBCKASEB  WH08B  PuBOHASE  IS  RESCINDED,  in  favoT  of  Creditors  ol 
the  vendor,  but  to  whom  is  decreed  repayment  of  his  purchase  money,  is 
entitled  to  retain  poesession  of  the  property  until  the  payment  is  made 
him.    FIM  v.  CWity,  505. 

See  EzBOunoNS. 

LIS  PENDENS. 

1.  PoBOHABEB  PENDENTE  LiTE  STANDS,  not  in  the  positiou  of  a  purchaser  of 

the  legal  estate  with  notice  of  an  outstanding  equity,  but  in  that  ol  a 
party,  or  at  least  of  a  privy,  to  the  suit,  whose  rights  are  absolutely  con- 
cluded by  the  final  determination  thereof.     Waiwn.  v.  WHmm^  459. 

2.  Institution  or  8  jit  bt  Cbeditob  gives  a  specific  lien  upon  the  property 

which  he  seeks  to  subject  to  his  judgment;  but  to  entitle  him  to  the  ben- 
efit of  this  rule  ho  must  use  something  like  reasonable  diligence  in  the 
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protecution  of  his  fuit;  uid  a  delay  of  over  two  yean  in  reviving  a  suit 
which  had  abated,  will,  if  nnezplainedt  deprive  him  of  snoh  benefit,  as 
againet  one  who  porchaaed  before  the  revivor,  bat  nearly  two  yean  after 
the  abatement.    Id, 

3l  Nones  OF  Pendency  of  Suit  to  Fosbolosb  Mortgage  on  a  steamboat, 
gives  the  plaintiff  a  lien  saperior  to  the  lien  aoqnired  by  a  subsequent 
ezecation  creditor  pendente  Ute.     Thom»  v.  Souihaurd^  467. 

4.  Lis  Pendens  in  Kentucky  does  not  Amcr  the  maritime  joriadiotion  oi 
a  coart  of  admiralty  in  another  state.     Id, 

MALICK 

Mauge  is  Psesuked  against  one  who  mahea  in  where  two  othen  are  fight- 
ing; and  without  provocation  ataba  one  of  them.    Cofmer  v.  State,  217. 

MAN]>AMUS. 

Petvate  Person  can  apply  for  a  mandamna  only  when  he  haa  aome  par- 
tionlar  intereat  to  be  aubaerved,  diatinot  from  that  of  the  puUio  at 
laige.     WeUington'scaaB^GZl, 

MANSLAUGHTER. 
See  Homicide,  1,  2. 

MABBIAOK 

1.  Marbiage  Depends  eaaentially,  for  validity,  upon  the  free  oonaent  of  the 

partiea.     Holmu  v.  Holmes,  482. 

2.  Marriage  is  not  Null,  beoauae  of  the  non-obaervance  of  the  preacribed 

prior  formalitiea  and  ceremoniea,  auch  aa  the  procuring  of  a  license.    Id, 
8.  Marriage  mat  be  Proved  by  any  evidence  which,  from  ita  nature,  doea 

not  preeuppoae  the  exiatence  of  better  evidence  within  the  power  of  the 

party  producing  it.    Id, 
4.  CoHARiTATiON  AS  Man  AND  WiFE  ia  preaumptive  evidence  of  the  exiatence 

of  the  marriage  relation.    Id, 
6.  Evidence  of  Seduchon,  in  an  action  for  a  breach  of  promiae  of  marriage, 

is  admissible  in  aggravation  of  damages.     Green  v.  Spencer^  672. 

6.  Testimony  Showing  that  the  Defendant  never  Intended  to  fulfiU 

his  contract,  is  admissible  in  such  a  case.     Id, 

7.  Evidence  of  the  Plaintiff'.s  General  Character  for  virtue  Ijefore 

the  seduction,  is  admissible  in  such  an  action.     Id, 

8.  Offer  to  Marry,  on  the  part  of  the  plaintiff,  may  be  inferred,  in  such  a 

case,  from  evidence  that  she  stated,  in  the  defendant's  presence,  that 
she  was  ready  te  marry  him,  and  had  made  preparations,  eto.    Id, 

See  Divorce;  Dower,  3. 

MASRIED  WOMEN. 

1.  Femb-oovert  is  not  Liable  for  Support  furnished  to  her,  either  upon  an 

express  or  implied  promise,  and  no  action  lies  against  her  administrator 
therefor,  though  he  have  assets.    SItaw  v.  Tliompaon,  665. 

2.  Tbat  her  Husband  was  Living  apart  from  Her  in  an  almshouse,  with* 

out  any  agreement  for  separation,  and  was  noii  compos  mentis  at  the  time, 
does  not  render  the  wife  liable  for  such  support.     Id, 
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MASTER  AND  8EBVAKT. 

1.  Whxhb ths Ssbvaut,  bt thb Commaitdofkis ICasisb,  doei ani^ppinBl 

wrong,  both  the  master  and  the  eervant  are  liable.     Hill  ▼.  Caveriy^  736L 

2.  A  Skbyant  is  kevks  Liablb  for  his  master's  negligence;  and  where  a 

sevant  omitted  to  raise  the  gates  of  a  dam  for  want  of  dixections  frao 
the  i»oprietor  80  to  do,  he  is  not  liable  for  loes  oecaaioned  by  the  bip%t- 
ing  of  the  dam.    Id, 

MISTAKE. 

See  EQUTTTy  2, 

MONET  HAD  AND  BBCEIVED. 

See  AssnKPsrr. 

MORTGAGES. 

L  Tex  Mortoaoxi  Houm  thx  Ligal  Title,  and,  in  ejeotmeoii  maj  va> 
ooyer  possession  of  the  mortgagor.    Chamberlain  y.  Tkon^pmrn^  390L 

5.  AiTKB  GoNDinoK  Bbokxn,  the  mortgagor's  estate  U  forfeited  at  law,  and 

he  must  resort  to  equity  for  reliel     I<L 
lb  MoBTOAOOR  MUST  DO  Eqititt  before  he  can  sustain  a  bill  to  redeem.    H« 

most  therefore  pay  collateral  debts  owing  to  the  mortgagee^  thoo^  not 

inclnded  in  the  mortgage.    Id. 
4.  Joint  MoBTGAGXsa  whose  Debts  abb  Sbvxrai^  may  join  in  a  bill  to 

foreclose.    Shirhey  v.  Hanna,  428. 
ft.  On  A  Dxcbee  or  FbBBOLosuBE,  all  the  lands  mortgaged  may  be  directed 

to  be  sold.     Id, 

6.  Interest  on  Decree  in  a  Forbolosure  Sitit  nms  according  to  the  legU 

rate,  and  not  according  to  the  rate  specified  in  the  mortgage.  Wermoa^ 
y.  Brown,  4ZS. 

7.  Decree  of  Foreclositrb  should  Show  the  sam  doc  the  mortgagor,  and 

should  not  refer  the  calcolation  thereof  to  a  mimsterial  officer.    Id. 

8.  The  Legal  Estate  Passes  to  the  Mobtoaobb  on  the  execution  of  tho 

mortgage,  and  in  the  absence  of  an  agreement  therein,  the  mortgagee  ii 
entitled  to  the  possession;  and  the  mortgagee  obtaining  peaceable  poa- 
session  before  forfeiture,  is  not  a  trespasser.    JanUeaon  y.  Bruce,  557. 

9.  Courts  of  Equttt  Consider  a  Mortoaob  as  a  mere  security;  but  courts 

of  law  regard  the  mortgagor  in  possession  as  a  tenant  liable  to  haye  his 
possession  defeated  as  a  tenant  at  wilL  7(2. 
lOl  A  Deed  CoNyEYiNO  a  Leasehold  and  personal  estate  upon  the  terms 
that  the  indenture  is  to  be  void  if  the  grantee,  his  executors  or  assign^ 
should  omit  to  pay  certain  debts,  is  not  a  mortgage,  but  a  conyeyanoe 
upon  condition,  to  be  avoided  by  proof  of  the  omission  to  pay  the  debts. 
Hagtkorp  y.  Neale,  594. 

See  CoBFORATiONB,  2;  d,  5,  6,  7,  8;  Faoiobs^  6^  7. 

MUEDBB. 
See  Homicide,  1,1L 

NEGLIGENCE. 
See  OoMMCN  Cabriebs;  Master  and  Sbbtabt. 
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KEGOTIABLB  INSTBUMENXa 

L  BovAFmiHoiAXB  OF  AlteMZsaoBYKofn  payable  to  iMtvermaynoov^ 
on  it,  althoD^  the  origiiud  trmnsf  error  thereof  may  bavo  beoome  f  nod* 
nlently  poeaeaaed  of  it.    Shna  ▼.  Xy(ej^  155. 

t.  KoTBS  OF  A  Bank  made  payable  at  its  branchea  may  be  preee&ted  for  pay- 
ment at  the  principal  bank,  if  each  branohea  have  been  diaoontinned. 
NcuhviUe  Bank  y.  Henderson^  257. 

IL  Pkoqf  of  NonoB  to  an  Ihbobsxb,  of  the  faalnre  of  the  maker  of  a  note  to 
pay  it,  is  unnecessary,  if  he  haa  received  indemnity  from  the  maker,  or 
has  promised  to  pay  the  note,  with  fall  knowledge  that  no  demand  haa 
been  made  of  the  maker,  and  no  notice  given  to  him  of  the  dishonor. 
Durham  v.  Ptieej  2ffJ. 

4.  A  Note  Ksootiablb  at  a  Pabtioulab  Bank,  is  not  payable  there  also; 
and  an  averment  of  presentment  for  payment  at  the  bank  is  imTnatarial, 
and  need  not  be  proved.    BarreU  v.  WUUf  315. 

A.  Bond  Patablb  to  ths  Tbustkss  of  a  Township  and  their  snooessors  in 
office,  shoold  be  sned  on  in  the  name  of  the  township.  Johnuon  v.  liar' 
riff,  424. 

d.  Notice  bt  Lettkb  to  an  Indobseb  residing  in  the  same  town  is  insuffi- 
cient where  no  ignorance  of  the  place  of  his  domicile,  nor  attempt  to 
find  it,  has  been  shown.     Miranda  v.  City  Bank^  493. 

7.  A  Watveb  of  Demand  and  Nones  will  not  be  presnmed  from  the  fact 
that  an  indorser,  at  a  time  prior  to  the  falling  dae  of  the  note,  appeared 
at  a  meeting  of  the  creditors  of  the  insolvent  drawer,  and  assumed  the 
character  of  creditor  for  a  snm  including  the  amount  of  the  note.    Id, 

8b  Where  no  Place  of  Payment  is  Specified  in  a  note  payable  in  apedfio 
articles,  parol  evidence  is  admissible  to  show  the  place  agreed  on.  YTy- 
tnan  v.  Winslaw,  542. 

ft.  To  CoNBTrruTB  a  Tender  where  a  note  is  payable  in  lumber,  at  a  particu- 
lar time  and  place,  and  the  promisee  does  not  attend  to  receive  it,  the 
promisor  must  show,  in  order  to  bar  an  action  on  the  note,  that  the  par- 
ticular lumber  was  designated  and  set  apart,  so  as  to  pass  the  property, 
and  not  merely  that  he  had  more  than  enough  there  to  pay  the  note,  and 
was  ready  to  deliver  the  quantity  promised.     Id. 

lOi  The  Neootiarilitt  of  a  Note  is  not  impaired  by  its  being  paid  and 
taken  up  by  an  indorser  in  cases  where  those  only  who  are  bound  to  pay 
at  all  events  can  be  sued  in  consequence  of  such  paper  being  again  put 
in  circulation.     Cochran  v.  Wlieeler,  732, 

U.  Where  a  Note  or  Bill  has  been  Taken  in  Satisfaotion  of  a  prece- 
dent debt,  the  creditor  can  not  proceed  in  an  action  for  such  debt  with- 
out showing  that  he  has  used  due  diligence  to  obtain  acceptance  or  pay- 
ment.   Id. 

See  Agency,  3,  4,  5;  Ck)NSiDERATiON,  6;  Evidengb,  8;  Infancy,  5;  Lar- 
gezty;  Partnership,  11, 18,  19;  Payment;  Plbadino  and  PbaoticBp 
11,  12,  13;  Set-off. 

NEWSPAPER. 

Newspaper  Sttbsgription  List  Passes  as  ah  Aooessory  on  a  sale  of  ths 
types,  presses,  etc.,  and  is  not  susceptible  of  separate  ownership.  Mo 
Farland  v.  StewaH  100. 


782  Inbsz. 

NEW  TRIALS. 
SumsMS  OovBT  WILL  NOT  Q&AiTT  A  Nxw  Tbial  wh0i«  then  Im 

to  mistain  the  ▼erdict»  unlen  the  great  preponderMMW  of  ovidenoe  ii 
againet  it.    Perry  v.  SmUh,  23d. 

NOnCK 
See  Lib  FSNDKM& 

NOVATION. 

1.  Novation. — ^To  entitle  the  creditor  to  recoTer  against  the  sobefcitiited 
debtor,  it  must  appear  that  the  creditor  assented  to  the  arxangeme&i^ 
and  that  the  original  debt  was  extinguished.  BuiUar/iM  ▼.  HofUkom^ 
741. 

8.  Idem. — The  creditor  of  an  estate  whose  claim  haa  been  allowed  can  not 
recover  the  amount  thereof  from  one  to  whom  realty  of  the  estate  had 
been  sold,  and  who  retained  the  purchase  money  with  the  nnderstand- 
ing  that  it  should  be  applied  in  discharge  of  the  debto  of  the  estote,  it 
not  appearing  that  the  creditor  in  any  manner  assented  to  the  arrsnge- 
ment,  or  that  he  eztingmshed  his  claim  sgainst  the  ezecator.    Id, 

NUISANCE. 

1.  BcJiLDivo  Ebsctbd  ov  a  Pdbuo  Squabb  is  a  paUio  musanoe.    Rmg  ▼• 

Shoneberger,  95. 

2.  LoNO-ooMTUiuu)  PoflSBSSioir  giTss  no  right  to  maintain  snoh  a  noinaeau 

Id. 
1  PuBuo  NmaAHcn  abb  Indictablb  only,  and  not  aotionabla,  and  may  hm 
abated  by  the  party  aggrieved,  if  it  be  done  peaoeaUy.    Id. 

4.  Fob  Cobtivuiho  a  NmaAHCS,  lessor,  assignees  of  lease,  lessees*  and  sub- 

lessees are  jointly  liable.    Rogers  v.  Stewart^  296. 

5.  PuBUO  NuiaAKCB  MAT  BB  ABATED  BT  ABT  PsBBOK,  whether  he  haa  besB 

injured  by  it  or  not;  but  a  private  nuisanoe  can  bo  abated  only  by  one 
who  is  injured  by  it.    Oale»  v.  BUncne^  440. 

6.  Thing  Gomplainxd  of  must  be  a  nuisance  at  the  time  of  ito  abatsmenti 

in  order  to  justify  such  abatement;  it  is  not  sufficient  that  the  thing  had 
been  a  nuisance,  and  was  likely  to  be  so  again.    Id. 

7.  Right  to  Abatb  Nctisancb  is  Continxd  to  the  removal  of  that  which  oon- 

stitutes  the  nuisanoe.     Id. 

8.  Ck>NTiNnANCB  or  a  Building  Ebeotbd  bt  Otrbbs  within  the  limito  of  a 

highway  is  indiotebie  as  a  nuisance.    CommmnweaUh  v.  WUkm»on,  654. 

9.   EVIDBNCB  THAT  SUCH  BUILDINO  18  NOT  IN  THB  TbAVBLBD  PaTH,  and  thai 

a  high  bank  was  removed  to  make  room  for  it|  is  inadmissible    Id. 

10.  TuBNPiKB  Road  is  a  Public  Highway,  the  obstmotion  of  which  is  jb* 

dicteble  as  a  nuisance.    Id. 

See  Watb. 


OFFER. 
See  CoNTBACis,  5,  6. 

PARTITION. 
Pbbkatubb  Bill  vob  Pabtition  was  retained,  with  leave  to  apply  to  the 
court  when  the  parties  should  become  entitled  thereta     CoU  v.  Creyoa, 

2oa 
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PARTNERSHIP. 

I.  CowxBSioir  ComomD  bt  onb  Pabtnxb»  of  property  whioh  has  been 

delivered  to  him  for  purpoeee  oonneoted  with  the  business  of  thepurtner^ 
ship,  is  deemed  to  be  the  sot  of  the  firm,  unless  repadiated  by  the  other 
paiiners.    ^10^  v.  PaUan,  122. 

SL  AonoN,  nr  thb  Case  or  a  Dobkakt  Pastnerbhxp,  may  be  brought  in  the 
name  of  the  acting  partner,  or  in  the  name  of  all  the  partners;  bnt  the 
action,  in  either  form,  is  without  prejudice  to  the  defendant's  defense  by 
offbet  or  otherwise.    HiUiker  y.  Loop,  286. 

Sw  In  ths  Cask  or  a  Sals  bt  One  or  Ssvxbal  Joint  Owkebs,  the  purchaser 
not  knowing  that  others  were  interested,  the  action  for  the  purchase 
money  may  be  in  the  name  of  all  the  Joint  owners,  or  of  the  one  who 
made  the  sale.     Id, 

4.  NoN-JoiNDUt  or  Pbopbb  Pabtixs  may  be  pleaded  in  abatementi  or  made 
the  ground  for  a  nonsuits    1<L 

5w  Plia  in  Abatiocsnt,  setting  forth  a  partnership  between  the  plaintiff  and 
one  other,  and  judgment  thereon,  does  not  estop  the  defendant  from  in- 
sisting that  two  others  were  partners  with  the  plaintiff.    Id. 

61  Koncx  or  Dissolution  of  partnership  must  be  brought  home  to  those 
with  whom  the  firm  has  had  previous  dealings.   PrmUu  v.  Sinelair,  288. 

7.  An  Intxblooutobt  Dbgbbb  on  a  Bill  roa  an  Aooountino  between  part- 

ners is  decisive  as  to  the  existence  of  the  partnership^  that  being  the 
point  in  issue,  but  not  as  to  the  extent  of  the  liability.    Beifbold  v.  Dodd 
401. 

8.  In  Partnxbship  Ezistino  wxthoitt  Aobudont  regulating  its  terms, 

partners  are  presumed  to  be  equally  interested.    LL 
ft  Division  or  pRorrro  Rbauctt)  AmE  DnsoLunoN  of  a  partnership  will 

not  be  decreed  unless  the  business  is  continued  with  the  Joint  stock  and 

on  the  Joint  capital    Id. 
10,  Pabtnxk  18  NOT  Entitlxd  to  Cokpxnbation  for  services  reoidered  the 

firm  in  the  absence  of  any  agreement  therefor.    Id, 

II.  Pabtnxr  can  Bind  Fibm  bt  Notb  only  in  the  course  of  the  partnership 
transaction.  A  firm  note  given  for  an  individual  debt  to  a  payee  know- 
ing this  fact»  does  not  bind  the  firm.     Taylor  v.  HUlper,  490. 

12.  A  Subsbquxnt  Vbbbal  Pbomiu  by  a  copartner  to  pay  such  note  is 
void  under  the  statute  of  frauds.    Id, 

13.  Admissions  or  a  Pabtnxr  after  the  dissolution  of  the  firm,  not  relating 
to  the  previous  business  of  the  firm,  are  not  evidence  against  the  part- 
ners.    Id, 

14.  A  Partnxr  can  not  Bind  the  partnership  by  indorsement  made  after 
the  dissolution  of  the  firm.    Noti  v.  Douming,  491. 

15  PuBUo  Noticb  or  thb  Dissolution  of  the  partnership,  published  in  the 
newspapers,  is  sufficient  as  to  strangers;  but  customers  of  the  firm  are 
cntitleil  to  special  notice,  or  at  least  entitled  to  have  knowledge  of  the 
notice  brought  home  to  them.     Id, 

16.  To  Hold  a  Partnership  upon  Indobsemknt,  made  after  the  dissdu- 
tion,  of  which  public  notice  has  been  given,  the  indorsees  must  show  that 
they  came  withiu  the  exception  of  customers  of  the  firm  who  are  entitled 
to  particular  notice.     Id, 

17.  NoncR  OP  DEMA.VD  and  Protest,  upon  one  member  of  a  firm  dissolved, 
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is  saffieieiit  to  bind  all  the  other  memben^  if  due  notioe  of  tiie 
tion  has  not  been  given.    Id, 

18L  Evidencb  of  Kkowlbdox  of  a  F6bmxe  Abusi  of  the  partnership 

tore,  for  private  porposes,  by  a  partner,  on  the  part  of  a  plaintiff  suiai^ 
on  a  note  made  in  the  firm  name  by  snoh  partner,  and  oontested  by 
other  partners  as  being  made  for  the  private  use  of  snoh  psTtncr, 
the  knowledge  of  the  plainti£E^  is  admianble  as  tending  to  show 
Eagtman  v.  Cooper^  600. 

lA.  Pabtner's  Use  or  thb  Fibk  Namb  bob  a  Pubpou  Ehtibblt  Diarumg 
from  the  partnership  bosiness,  is  prima  fadt  evidence  that  the  aot 
nnanthorised  and  a  frand  upon  the  partnerships  and  snch  evidence 
be  rebutted  by  one  seeking  to  hold  the  other  partners  boond  by  the 
tract,  by  showing  their  assent  thereto.    Id, 

PATENTS. 

Ah  Invxhtob  LoflBB  his  Bioht  to  Patbbt,  if  he  soffon  the  inventioo  t» 
go  into  public  use  before  he  makes  application  for  a  patent;  and  tUa^  al- 
though the  articles  used  were  manufactured  by  himself  or  his  agents 
Eati  V.  Pag€^  711. 

PAYMENT. 

1.  KoTB  OF  A  Thibd  Pbbsoh  indorsed  and  deliveced  aa  aeeofity  to  a  cred- 
itor for  the  payment  of  a  debt  due  from  the  payee^  no  time  lor  redemp- 
tion being  specified,  may  be  oolisoted  by  the  creditor  if  not  redeemed 
before  it  becomes  due.     HunJt  v.  Nevers,  616. 

%  QirBSTIOK  AS  TO  WHKTHBB  THB  DeBTOB'S  RiOHT  OF  RbDBICPTIOK  of  BUOll 

noto  is  forfeited  if  not  exercised  in  his  life-time,  does  not  arise,  where 
the  noto  is  collected  in  the  life-time  of  both  the  parties,  and  there  has 
been  no  demand  or  tender  of  the  amount  of  the  debt  secured.    Id^ 

Sw  MoNXT  CoLLBCTBD  BT  A  Cbbditob  ON  A  NoTB  reocived  as  collateral 
security,  which  the  creditor  has  power  to  convert  into  money,  operates 
pro  tarUo  as  payment  of  the  secured  debt     Id, 

4.  SuBFLTTS  OF  MoNBT  80  Ck>LLBOTBD  Is  money  had  and  received  to  the  nas 
of  the  beneficial  owner  of  the  note,  wWh  the  law  implies  a  promise  to 
pay  over  on  demand*    Id. 

01  Speoial  Deuakd  is  Ubbbcbssabt  bef<«e  bringing  an  aoticn  on  snoh  im- 
plied promise,     id. 

6.  Ibtebebt  is  Ck)LLBOTiBLB  Only  from  the  service  of  the  writ,  in  snch  a 
case,  in  the  absence  of  a  special  demand.    Id, 

PLEADING  AND  PRACTICE. 

1.  The  Afpellate  Coubt  will  Decide  a  Case  xtfok  a  Gboubd  not  taken  oc 

presented  in  the  court  below,  but  will  take  care  that  there  shall  be  fnU 
opportunity  for  explanation  and  argument  on  such  ground.  MUekdl  v. 
Anderson^  158. 

2.  Dbcbeb  between  Co-defendants  may  be  made  on  pleadings  and  evi- 

dence between  plaintifib  and  defendants.     MatU  v.  SchuU^  194. 
8.  Venire  Facias  need  not  be  spread  on  the  minutes  of  the  drouit  court 
The  return  of  the  venire,  and  the  selection  of  a  grand  Jury  of  good  and 
lawful  men  from  those  summoned,  is  all  the  record  need  show,    dnma 
V.  Stait,  217. 
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4.  BiQULABirr  ur  thb  Fbogxsdinos  of  the  ctreoit  court  ia  preenined  tOl 

the  contrary  appears.    Id, 
&  Constitutional  Provision  that  Judge  may  "state  the  evidence  and 

charge  the  law,"  authorizes  him  to  charge  the  law  upon  the  evidence  so 

stated.    Id, 
t,  JuKT  MAT  BS  Instbttcted  that  a  principle  of  law  insisted  upon  hy  ooon- 

sel  is  inapplicable,  in  view  of  the  evidence  in  the  case.     Id, 

7.  Plba  in  an  Action  upon  a  Bond,  conditioned  to  convey  a  lot  in  fee 

simple  "as  soon  as  a  title  can  be  obtained  from  the  United  States, 
agreeably  to  the  regular  routine  of  the  sales  and  land  titles  of  the  United 
States,"  that  the  defendant  has  not  yet  been  able  to  obtain  a  title  from 
the  United  States,  agreeably  to  the  regular  routine  of  sales  and  land 
titles  of  the  United  States,  is  insufficient^  A  sufficient  excuse  for  not 
having  obtained  the  title,  should  be  set  forth,  and  it  should  appear  that 
diligence  has  been  used  in  attempting  to  obtain  il  Nixon  v.  ^tffitpos^ 
24ft 

8.  PiLAcnoB  or  Using  thb  Obiginal  Papxbs  in  suits*  as  records^  when 

they  are  of  the  same  court  as  that  in  which  the  trial  is  had,  commented 
upon,  but  held  not  sufficient  error  to  justify  the  reversal  of  a  Judgments 
Nkhol  v.  Bidky,  254. 
ft  Objection  to  thb  Fobh  of  Pbocbss,  by  which  a  party  to  an  action  is 
brought  into  court,  should  be  by  plea  in  abatement^  and  not  by  demnxrer 
to  the  declaration.    NcufivUU  Bank  v.  Hendermm,  267. 

10.  Wherb  an  Action  is  Brought  in  the  name  of  one  person  for  the 
benefit  of  another,  if  unauthoriBed,  the  proper  practice  to  obtain  a  dis- 
missal thereof  is  by  affidavit  of  the  defendant  showing  that  fact,  and  a 
rule  on  the  plaintiff  to  show  cause  why  it  should  not  be  dismissed. 
Cfage  v.  Fatter,  266. 

11.  NoiB  GrvBN  to  Tbustbbs  ob  a  Corporation  is  properly  sued  on  in  their 
name,  they  having  the  legal  interest  therein;  otherwise  where  a  note  Is 
given  to  corporation  agents  or  servants.    Bitiney  v.  Plumtey,  313. 

12.  Delivert  anb  Making  ob  a  Note  need  not  be  alleged  in  those  words;  if 
otherwise  clearly  alleged,  it  is  sufficient.    I<L 

18.  Alleging  the  Promisb  in  and  bt  the  Note  is  sufficient;  it  is  not 
necessary  to  raise  a  promise  from  the  maker's  liability.    Id, 

14.  On  a  Bill  of  Exceptions  the  appellate  court  will  not  consider  objec- 
tions not  made  on  the  record,  and  which  might  have  been  taken  below. 
BarreUy.  WiUa,  316. 

16.  It  is  Error  to  Refuse  iNSTRUcnoNS  which  a  party  is  entitled  to  upon 
a  point  of  law.     Taylor  v.  HiUyer,  430. 

16.  TiEA  THAT  NoTB  SuBD  ON  WAS  OBTAINED  BT  FRAUD  and  misrepresenta- 
tion IS  good,  without  setting  forth  the  particulars  of  the  fraud.  Bon  v. 
Braydon,  446. 

17.  Whxrb  a  Kight  of  Appeal  is  Suspended,  the  appeal  is  in  timeif  with« 
in  a  year  from  the  period  when  the  right  is  restored.  Therefore,  where 
a  Judgment  of  the  lower  court,  substituted  by  it  in  the  place  of  one  pre> 
vionsly  rendered,  has  been  annulled  by  this  court,  there  is  one  year 
from  the  time  of  this  dedsion  of  the  appellate  courts  in  which  to  appeal 
from  the  first  Judgment.     FUni  v.  Cuny,  605. 

1&  In  A  Declaration  on  a  Bond  to  Convey  to  the  plaintiff  for  value,  a  osiw 

tain  quantity  of  land  to  be  selected  by  him  out  of  lands  of  the  defend* 
*^  Am.  Dsa  Tol.  XXVI— 00 
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aat^  npon  dae  notice  of  mich  Belection,  mich  bond  reciting  tiiatth^plaint- 
iif  "  is  expected"  to  make  the  selection  in  two  yean,  an  avennent  tlial 
the  selection  was  made,  and  the  defendant  notified  thereof  within  a  rea- 
sonable time  after  the  date  of  the  bond,  is  sufficient  without  stating  that 
the  selection  was  made  within  two  years.     Tinney  ▼.  Ashley,  -G20. 

]fl  Atxbmient  of  ak  Offkb  to  Perform  is  nnnecessary  on  the  part  of  a 
plaintiff  sning  for  non-performance  of  a  contract,  nnder  which  ooncnrrent 
acts  are  to  be  simultaneously  performed,  bnt  it  is  sufficient  if  he  aver 
that  he  was  ready  and  willing  to  perform,  and  that  the  defendant  was 
requested  and  yet  refused  or  neglected  to  perform  on  his  part.     Jd. 

SO.  Offbb  to  Perform  is  Implied  in  such  a  case  from  the  plaintiff's  demand 
for  performance  on  the  defendant's  part,  and  the  tatter's  refusal  dispenaes 
with  any  further  offer.    Id. 

21.  Plea  of  Performance  of  a  speciiic  act,  such  as  an  agreement  to  gm 
a  deed,  must  state  specially  the  facts  constituting  the  performance,    /d. 

22.  Instruction  not  Warranted  bt  ant  Evidence  is  erroneous.  (fFaOom 
V.  BoUmenUf  678. 

23.  Erroneous  Judqmbnt  aoainbt  the  Plaintiff  will  not  be  reversed 
when  the  court  can  see  from  the  whole  record  that,  upon  a  second  triU, 
he  can  not  amend  the  apparent  defects;  otherwise,  if  he  oan.  Crocker  v. 
Mann,  684. 

24.  Surplusage  mat  be  Stricken  out  of  a  oomplaint,  but  the  objeotioD- 
able  part  can  not  be  stricken  out  where  enough  will  not  remain  to  make 
a  cause  of  action.     Id. 

2ft.  Party,  nr  Action  on  Special  Ck>NTRA0T,  "vHio  fails  to  prove  hia  oon- 
tract  as  laid,  but  proves  a  different  special  contract^  can  not  recover  on 
either  contract;  nor  can  ha  recover  on  the  common  counts,  when  then 
la  a  spedal  contract  in  existence.    Fowler  v.  Auatm,  701. 

See  Pab!INxb8HIP,  2,  8,  4,  6,  7;  Slander,  !»  fi^  7. 

PLEDGESw 
See  Lien,  8. 

PRINCIPAL  AND  AGENT. 
See  AosNCT. 

PRINCIPAL  AND  SURETY. 

See  SURBTTSHIP. 

QUANTUM  MERUIT. 

L  OvB  Who  Agrees  to  Work  a  Specified  Tno;  for  an  entire  sum,  may 
recover  for  the  value  of  his  services  rendered  and  reoeived,  although  lie 
leave  the  employment  before  the  completion  of  the  time,  and  against  his 
employer's  consent.    Britton  v.  Turner,  713. 

2.  One  Who  Undertakes  to  Pat  upon  a  Special  Contract  for  the  per- 
formance of  labor,  or  the  furnishing  of  materials,  is  not  liable  until  the 
money  is  earned  according  to  the  terms  of  the  contract.    Jd* 

t.  Idem. — ^Bnt  although  the  party  performing  the  labor  or  furnishing  mate- 
rials is  in  default,  yet  if  the  other  party  actually  derives  a  benefit  from 
the  labor  and  materials,  over  and  above  the  damage  occasioned  by  the 
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fareaoh  of  the  oontnot^  snoh  labor  and  material  f omiah  a  new  oonaider* 
ation  npon  whioh  the  law  raiaea  a  promiae  to  pay  the  reaaonable  worth 
of  the  exoeaa.    Id. 

4.  Ibul — 1i^  on  the  fafluxe  to  perform  the  apecial  oontraot^  the  employer 
ean  rejeot  what  haa  been  done,  and  refnae  to  reoeiye  any  benefit  from  the 
part  performance,  he  may  do  so,  and  will  not  be  liable,  however  mnoh 
the  other  party  may  have  done  towarda  the  perfotmanoe.    liL 

S«  Idul — That  the  performanoe  of  the  whole  labor  ia  a  condition  preoedeni 
to  the  recovery  on  a  apecial  contract,  ia  a  principle  not  applicable  to  that 
apedea  of  a  apecial  contract,  vnder  which  beneficial  aervioe  haa  been  act* 
mally  perf onned.    Id. 

%»  Thb  Mutual  AoBSDamn  nv  a  Special  Gohtbaot,  under  which  a  bene- 
fit haa  been  rendered  and  received,  do  not  go  to  the  whole  oonaidermtiOD 
ao  aa  to  make  them  matnal  conditiona,  the  one  precedent  to  the  other^ 
without  a  apeeifio  proviao  to  that  efiiact.    Id. 

7*  Iir  BamiATiKG  thb  Valub  of  thb  BENnrr  Rbubivbd,  the  contnot  price 
for  the  aervioe  can  not  be  exceeded.    Id. 

ii  Thb  Damages  Oooasiovbd  bt  thb  Kon-oomplbtioh  of  the  contnot  may 
be  aet  off  to  the  action  brought  for  the  value  of  the  aervicea,  or  may  be 
made  the  ground  for  a  aoparate  auit  But  if  aet  o£^  the  damage  can  not 
be  made  to  exceed  the  value  of  the  aervioea.    Id. 

REAL  BSTATK 
See  BouNBABOS. 

RECEIVING  STOLEN  GOODS. 

BlOBTnro  Goom,  Kvowino  thbm  to  bb  SroLEir,  with  a  fraudulent  intent^ 
at  the  time^  to  deprive  the  owner  of  them,  ia  a  felony  under  the  act  of 
1829,  c.  23,  ae&  26^  although  the  guilty  party  may  have  been  anthoriaed 
bytheownerof  the  gooda  to  receive  them  for  him.    Wright  y.StaUtTSA.. 

L  Ovua  ov  Pboof  la  not  thrown  on  defendant  l^  plea  of  property  in  re- 
plevin, and  tlMnfore  he  ia  not  entitled  to  oommence  and  conclude  the 
aigument.    MarA  v.  Pier,  13L 

Si  Pbopbbtt  in  a  Stbavobb  ia  pleadable  in  replevin.    Id. 

t.  Bbtlsvin  Libb  whbbbvbb  Tbbspass  de  bonia  <uportati$  will  lie.  Crodber 
r.Mann,  684. 

4.  Replevin  a  Local  Action,  When  and  When  not.— Replevin  ia  a  local 
action  in  caaea  of  diatreea  for  rent^  becauae  the  place  ia  material,  but  not 
where  the  object  ia  merely  to  try  the  right  of  property.    Id. 

fi.  Replevin,  nr  Miasouiu,  is  not  a  Local  Action  in  any  caae,  becauae  dia- 
treea for  rent  doea  not  exist  here.     Id. 

ft.  To  B£aintain  Replevin,  in  Miaaouri,  all  that  ia  nocoaaary  ia  to  ahow  ac- 
tual poaaeeaion,  or  the  immediate  right  thereto  in  the  plaintiff,  and  that 
the  property  waa  aubaequently  found  in  the  handa  of  another  without 
the  plaintiff'a  conaent.    Id. 

?•  Placb  does  not  Bboomb  Material  by  being  alleged  in  the  complaint  ie 
auoh  an  actioD,  but  may  be  atricken  out  aa  aurpluaaga.    Id, 

See  Attachment,  7. 
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BES  JUDICAllA. 

L  JuDOKXHi  fOB  Obstbuctzno  A  Wat  IS  A  Bab  to  any  other  aotioii  lor  b^ 
stracting  the  way  during  the  same  period.    Bogers  ▼•  Stewturi,  298. 

2.  Judgment  fob  Damages  nr  an  Actton  or  Assumpsit  f omided  on  a  writtai 
oontraot,  relative  to  the  sale  of  certain  sheep,  is  not  a  bar  to  a  anbia 
qnent  action  of  trover  for  the  valne  of  sach  sheep.    OiUet  v.  Ocnkam^ 
908. 

t.  A  JvDOMXST  UPON  THE  MsBiTS  Babs  a  sabseqiient  suit  upon  the  nms 
oanse,  though  brought  in  a  different  form  of  action.  While  v.  JiaHm, 
865. 

4.  Plea«  nr  Bab,  of  a  Fobmeb  Aoquittal  ob  Ck>NnonoN»  most  not  only 
show  that  the  same  question  was  tried,  bat  that  the  same  cause  of  aetun 
was  adjudicated  between  the  parties.    Eastman  v.  Cooper,  600. 

i.  Fqbmbb  Judgment  for  Defendants  not  Pleadable  in  Bab,  Whbn. — ^A 
plea  by  two  of  three  partners,  sued  on  sundry  notes,  that  in  a  f onnsr  m^ 
tion  by  the  plaintiff  against  the  same  defendants  on  another  nota^  the 
said  two  partners  pleaded  that  they  did  not  promise  with  the  third  pai^ 
ner,  and  that  it  was  proved  that  the  said  note  was  given  by  the  said 
third  partner,  as  a  substitute  for  those  now  in  suit,  which  were  not  then 
doe;  that  said  notes  were  given  in  evidence  by  the  plaintifl^  and  that  the 
defendants  showed  that  they  were  given  by  the  said  third  partner  for  his 
own  debt,  and  in  fraud  of  them,  with  the  plaintiff's  knowledge,  and  these 
iMote  beiog  in  issue,  that  the  jury  found  that  the  defendants  did  no4 
.  promise  with  the  said  third  partner,  upon  which  verdict  judgment  was 
rendered  in  their  favor,  which  had  not  been  reversed  or  awhuIIimI,  ja  nofr 
good  as  a  plea  in  bar,  because  the  former  judgment  was  not  for  the  sama 
cause  of  action.    Id. 

$»  Plea  of  the  Same  Facts  as  an  Estoppel  is  not  good,  the  same  point  noi 
being  in  issue  on  the  record,  and  directly  found  by  the  jury.    JtL 

7.  Bboobd^  Vebdigt,  and  Judgment  mat  be  Given  in  Bvidengb  under  the 
general  issue,  in  such  a  case,  with  parol  evidence  as  to  what  was  «l*iinH 
and  proved  before  the  jury  in  the  former  action,  to  show  the  identity  ol 
the  subject-matter  of  the  two  actions.    Id, 

ft.  Bepobt  of  the  Judge  who  Tbied  the  Cause,  assented  to  by  the  parties 
and  stating  the  proceedings  in  the  former  suit,  duly  authenticated  by 
the  judge,  is  competent  evidence  to  show  the  grounds  relied  on  in  sndh 
former  suit.    Id, 

9l  Fobmeb  Judgment  fob  Pabt  of  the  Items  in  a  running  aooount,  is  not  a 
bar  to  a  subsequent  action  for  other  items,  in  the  absence  of  sooh  an 
agreement.    Badger  y,  Titeomb,  Qll, 

10.  GuEBNSET  V,  Cabveb,  24  Am.  Dec.  60,  denied.    Id. 

11.  Whebb  Items  Claimed  in  an  Action  could  have  been  (ooved  in  a  fotmet 
action  between  the  parties,  the  presumption  is  that  they  were  so  proved, 
but  this  presumption  may  be  rebutted  by  proof  that  such  items  were  not 
submitted,  and  that  no  evidence  to  support  them  was  offisred  in  the 
previous  action.    Id, 

IX  Whebb  it  Appeabs  that  Evidence  Bespectino  such  Items  was  offarsd 
in  the  former  action,  the  plaintiff  may  show  that  it  was  not  for  the  pur- 
pose of  supporting  the  demand  in  that  action,  but  merely  as  affecting  the 


Index.  789 

Applioatioii  of  oartain  pftymenta,  and  that  none  of  tiioHeiiii  now  irHTirrf, 
were  inoladed  in  tho  bill  of  partioalan  in  that  aetioiL    ItU 

See  JuDOMSNTS. 

SB8TITUTI0N,  WBIT3  OF. 
See  ExiounoNS,  13|  14. 

KBTUBK. 
See  Amotdment;  Dipuths;  Ejoaonatm^  $^ 

BIPABIAN  RIGHTS. 
See  WATXB-oouBSia. 

BOADS. 
See  HiOHWATB. 

BUNNING  ACCOUNTS. 
See  CoMTiucT,  13;  Bis  Judicata,  9. 

SALE. 

GSAVOS  OF  P088IS8IOX  ON  Sals  ov  PiRflONALTT  ifl  ojeontjil  to  iti  validity  M 
to  oraditon  of  the  yendor.  The  poBoemion  ia  not  changed^  within  the 
meaning  of  thia  rule,  where  the  vendor'a  aervant  retains  the  posneasioa 
of  the  articlea»  though  the  vendor  may  have  removed  from  the  plaos 
where  they  are  kept.    Moore  v.  Kelley,  283. 

See  CoNTBAGiB,  8,  9. 

SCHOOLa 

School  Dutjuuiv  abb  Quasi  Corporatiovs  for  building  and  repairing  sohool- 
hooses  and  other  oertain  porpoaea.    AndrtwB  v.  SiteBp  621. 

SEALa 
See  Bonds. 

SEDUCTION. 
See  Mabbiaob,  6,  7. 

SEISIN. 
See  Covenants  in  Dsxds. 

SERVITUDES. 
See  Kasemknts  and  SEsviruDn. 

SET-OFF. 

1.  The  Law  of  Set^>ff  before  Judgment,  is  regulated  entirely  l^  staft* 

ate.    Chandler  v.  Drew,  704. 
9.  The  Maker  oan  not  Set  onr  against  the  Indorsee  of  a  promiaaoiy 

note»  although  diaoredited,  demands  which  he  may  have  against  the  ia- 

dorser,  the  payee.    Id, 
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5.  Makxr  ov  a  Kom  mat  Sit  up  AGADnrr  ths  Ixdoumm  after  da^ 

defeoM  he  has  against  the  payees    Coeknm  ▼.  WhedtTf  7& 

SHAKERS. 

L  Statute  ov  43  Kuz.,  oonoeniiiig  charitable  iiaeip  ia  in  forae  in  Ki 

Oa88  Y.  WilhUe^  446. 
Si  Pxous  Uss  IS  GoNSiDSBXD  A  Chabitablb  Usb,  both  in  Rngland  and  ia 

thia  country;  and  fnnda  devoted  to  the  pnrpoaea  of  an  awociatiop  «f 

Shaken  are  dedicated  to  a  pious  use,  and  must,  therefore,  be  held  to  be 

appropriated  to  a  charitable  use.    IcL 
JL  Oovenakt  of  Sooixtt  of  Shaxxbs,  by  which  the  memben  agree  to  bring 

in  and  devote  their  property  to  the  uses  of  the  society,  does  not  create  a 

trust  void  for  uncertainty,  or  for  want  of  cesteit  que  irtul,  or  becanse  it 

creates  a  perpetuity.     Id, 
4.  Seckdino  MsifBSRS  OF  SUCH  SociETT  are  not  entitled  to  a  dkAribotiott 

of  any  share  of  the  common  property  thereof.    Id, 
fi.  Right  Rsssbvied  bt  DoNOB.or  contributor  to  share  in  the  benefits  of  a 

charity  does  not  render  the  object  any  the  less  a  charity.    Id, 

6,  Tbubt  under  which  Soodbtt  of  Shakebs  Holds  Lands  ia  not  repugn 

nant  to  a  law  which  limits  the  amount  of  land,  which  religions 
can  hold,  to  four  acres.    Id, 

SHERIFF& 

Sheriff  Who  Takes  Indbmnitt  from  a  defendant  in  oostody,  and 
knowledges  satisfaction  on  the  execution,  is  liable  to  the  plaintiff  lor 
the  whole  debt.     Treantrers  v.  McDoweU^  160. 

See  ATTACHiaNTs;  ATTOiurar  aitd  Cusbt,  1,  2$  Goktbacis,  8,  9;  Bzs- 

ounoNs. 

SHERIFFS  SALES. 
See  Fraud,  1,  2,  8. 

SHIPPING. 

OwHER  OF  A  Two-thirds  Iittbbest  in  a  Boat  has  the  ri^t  to  oontiBQe 

her  in  her  usual  employment,  and  is  not  liable  to  the  other  part  ownen 

for  any  loss  sustained  by  reason  of  such  employment.     ThomB  ▼.  &Mrf&» 

ard^  467. 

See  Common  Carriers,  1, 4,  6,  6. 

SLANDER. 

1.  Colloquium  and  Innuendoes  are  Necessary  generally  in  an  action  of 

slander,  where  the  accusation  has  not  been  bluntly  made,  to  connect  it 
with  facts,  giving  a  particular  hue  to  the  meaning,  and  to  designate  th« 
persons  and  things  a!  hided  to,  so  as  to  disclose  a  charge  of  guilt  intelli 
gible  to  a  hearer  of  ordinary  capacity.     Thompson  v.  Ltuik^  91. 

2.  Perjury  is  Imputed  in  the  Words,  **  I  have  made  the  charge  against 

him,  and  I  will  go  on  with  it,"  where  there  is  a  colloquium  and  proper 
innuendoes  showing  that  they  were  spoken  concerning  the  plaintiff  and 
.  his  testimony  in  a  cause  depending,  and  such  words  so  laid  are  aetioik 
able.    Id, 
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%  W0BD8  Uttibsd  nr  ax  Awwwayts  npoii  whioh  a  Mftroh  wamnt  for 

■feoleii  goods  !■  iflsaedt  are  used  in  the  ooorae  of  a  jndioial  pioceedin^ 

and,  iherefofe,  not  actionable.     FaucM  ▼.  Lee^  168. 
A.  Qkb  Who  Hxabs  a  Slandxb  mat  Ripbat  n,  if  he  doee  ao  in  the  lanie 

wordfl»  and  givee  his  aathor  at  the  same  time.     Tatlow  ▼.  JaqtieU,  899. 
A.  OiHXB  Slandxbs  not  Plbaded,  bat  given  in  evidenoe  in  aggravationy  to 

show  malioe,  may  be  justified  without  pleading  as  to  theuL    Id. 
A.  ExzMFLABT  Damaoss  may  be  awarded  in  slander.    Id. 
7*  DxnNDAKT  IN  Slandxs  can  not  Plead  thb  Qbniral  Ibsub  and  also 

matters  amounting  to  the  general  iasue.    Id, 

SOVEREIGNTY. 

1.  Commonwealth  has  Suocbxded  to  so  much  of  the  prerogatiye  of  the  king 
ss  belonged  to  him  ss  parens  patria,    CommonweaUh  v.  Baidtrin,  88. 

i.  Ck>MM0NWEALTH  18  NOT  BouND  BT  A  STATUTE  limiting  Ucns  of  judg- 
ments to  a  certain  period,  if  not  named.    Id. 

t.  Commonwealth  is  thb  Real  Plaintitf,  where  the  tressurer  sues  sad 
recovers  judgment  for  its  use.    Id. 

4.  The  State  has  no  Pbioritt  to  the  Payment  or  rra  Debts,  hy  yirtna 
of  the  act  giving  such  priority  to  the  lord  proprietary  of  Marylsnd,  that 
act  being  confined  to  the  proprietary  and  his  heirs,  and  not  being  in  ex- 
istence at  the  time  of  the  revolution.    tState  v.  Bank  qfMd.,  561. 

&  Bt  Virtue  or  the  Common  Law,  Maryland  has  priority  in  the  payment 
of  its  debts,  in  the  course  of  the  distribution  of  the  debtor's  property, 
where  an  individual  creditor  has  no  anteoedent  lien.    Id. 

8.  The  PBiOBmr  or  the  State  is  Lost  by  the  valid  assignment  of  the 
debtor's,  a  banking  corporation's,  property  in  trust  for  the  equal  benefit 
of  all  its  crediton;  and  the  state  csn  only  come  in  with  the  other  credit- 
ots.    Id, 

STATUTES. 

L  ArriBMATivE  Statute  does  not  take  awat  Rights  derived  from  tht 
common  law.    Methodiat  Church  v.  Remington,  61. 

Si  Act  or  Mabch  20,  1818,  "to  improve  the  navigation  of  the  river  Lehigh,** 
and  the  act  of  February  13,  1822,  "  to  incorporate  the  Lehigh  Coal  and 
Navigation  Company,"  construed  and  held  to  afford  a  statutory  rem- 
edy for  those  injuries  which  were  remediable  at  common  law,  and  for 
no  others.    Lehigh  B.  Co.  v.  Lehigh  C.  AN,  Co.,  111. 

t.  A  CoNSTRUOnoN  or  a  Statute  lono  Acted  upon  by  the  people  at  large, 
will  be  adopted  by  the  courts,  if  not  in  direct  contradiction  to  its  terms. 
Maher  v.  State,  379. 

4.  Statute  can  be  Declabed  Void  only  so  far  ss  it  exceeds  the  legislative 
power,  and  only  as  to  those  whose  rights  are  injuriously  affected  thereby, 
where  it  is  assi^led  on  those  grounds.     WeUingtorCs  eaee,  631. 

6  Such  Act  is  Voidable  onlt,  and  not  void.    Id. 

6.  Stbanoebs  to  the  Rights  ArrsCTED  can  not  take  advantage  of  the 

grounds  of  avoidance  of  such  a  statute.    Id. 

7.  IbaBTENCB  or  Facts  Kbcessabt  to  Suppobt  a  Statute  will  be  pre- 

sumed, until  the  contraiy  appears,  where  its  validity  depends  upon  their 
existence.  Thus,  where  such  a  statute  would  be  valid  if  the  consent  of 
persons  affected  by  its  passage  was  previously  obtained,  that  fact  will  be 
presumed,  and  conclusively  so  agsinst  a  stranger.     Id, 
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ft.  All  Sxatdtb  asm,  or  Lsoal  GoimMn.ATiov,  TwarwruAL,  imlew  finilii 
by  their  tenna,  which  means  simply  that  they  an  of  loraa  vmtSi  daij  >•• 
pealed  or  amended.    ItL 

See  GoHBTiruTioHAL  Law. 

STATUTE  OF  FRAUDS. 

L  FltOMimi  Hade  bt  Qkb  Pebson  to  Pat  for  gooda  to  be  aold  and  de- 
livered to  another,  is  within  the  statute  of  fraads,  and  shoold  be  m 
writing,  notwithstanding  the  goods,  when  sold,  are  chaiged  to  the  pscty 
promising,  as  well  as  to  the  party  to  whom  they  are  delmred. 
MaUhewa  ▼.  Milton^  247. 

S.  Whkbx  the  Dsfendaht  Ajn>  Anothsb  PEBaoH  were  in  plaintifis*  ston^ 
and  defendant  told  plainti£b  that  he  wonld  pay  for  any  goods  sold  to 
sooh  other  person,  and  goods  were  afterwards  so  sold,  and  chaiged  to 
both  such  persons,  the  defendant  was  held  not  liable,  his  promise  uol 
being  in  writing.     Id. 

t.  KoTB  OR  Memobahdum  OF  A  CoKTRACT,  required  by  the  statnte  of 
frands,  need  not  give  all  its  detailst  bat  most  express  its  sabstanoe,  with 
reasonable  certainty,  either  directly  or  by  reference  to  some  other  in- 
stnunent,  record,  or  other  matter,  by  which  soch  certainty  is  attainahla. 
Atwood  y.  Cohb,  667. 

i.  Cebxaimtt  as  to  the  Cokbidebatiov  of  an  agreement  for  the  sale  of 

land  is  sofficient,  where  it  is  stated  therein  that  the  prenuses  were  pievi^ 

oosly  purchased  by  the  vendor  from  the  vendee,  and  the  oonsidflratioa 

is  expressed  to  be  "  the  same  sum"  which  the  vendor  paid  for  the  simfi, 

with  interest    Id, 

SeeLiCENBE,  8. 

STATUTE  OF  LIMITATIONS. 

Xbe  Lapse  of  Twenty  Yeabb  before  Suit  on  a  Bond  is  oommenoed, 
affords  a  presumption  of  payment  which  is  not  rebutted  by  the  poverty 
of  the  debtor  daring  that  time,  nor  by  the  imprisonment  of  either  party, 
where  the  circnmstanoes  of  the  imprisonment  do  not  appear.  Rogen  ▼• 
Judd,  dOl. 

SUOCESSIOK. 

L  Child  is  Oonsidbbbd  in  Esse  for  nine  months  before  birth,  and  the  pre- 
sumption ii  conclusive  if  there  is  no  evidenoe  to  rebut  it.  HaU  t.  Hta^ 
eodb,  698. 

2.  DismicnoN  between  PRSGNANor  and  being  Quick  wrr  Ghild^  ap* 
plies  mainly,  if  not  exclusively,  to  criminal  cases,  and  not  to  cases  of  d«»- 
vises,  descents,  and  g[if  ts.    Id, 

S.  Child  en  Ventre  sa  Mere  \m  considered  a  living  child,  so  as  to  takea 
beneficial  interest  in  a  bequest  to  "  children  living"  at  the  testator's  de- 
oease,  and*  generally,  where  to  be  so  considered  is  for  the  child's  bcnafik 
Id. 

SUMMONS. 
See  Amendment;  Dbfuties. 

SURETYSHIP. 
1.  A  Surety  is  Liable  to  his  Co-burett  who  has  paid  the  whole  debt,  for 
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■  iiMiiiitjl  ttiamrf  wiflinnt  itrnnind,  thn  prinnfiMl  tininfl;  jimmtwiI     Cagt 
▼.  Jbiter.  266. 
t»  Wbxri  A  SuBirr  OH  A  Kom  takbsuptbi  Sami^  hii  ri|^t  of  aoUan  m- 
craM  wh«n  the  note  Is  pud.    Cmm  ▼•  Oo6iim»  746. 

See  iKDUfHRr. 

TAXATION. 

L  TkBAMJBSE^i  Dud  Dimnvo  ths  Quamtitt,  bet  nd  the  loeatioB,  ol  part 

of  ft  tract  of  land  told  for  tezes,  is  valid,  and  the  gnatee  may  locate  moh 

part  for  himaelf.   Com  v.  Bkmdeii,  83. 
t»  SoiUQUXiiT  CoKTSTAHOB  6f  thb  RiBiDini  to  the  aame  graatee^  in  aooh  a 

oaae^  aapenedei  the  neoeaaity  of  an  eleotion  as  to  the  part  fint  oonvejed. 

Lk 

TENDER. 

TkffDiE  nr  Bakk  Nona  n  Valid  if  no  objection  la  made  on  that  aoooimt  at 
the  time,  hot  the  only  objeotion  to  receiving  the  notea  is  phM)ed  npoo  the 
gioond  that  a  laiger  som  is  dnew    BaU  y.  SUmleift  26S. 

See  Nbgotxablb  Ixntunsmara^  9 

TIMB. 

L  TtonoHB  ov  Law  abb  RnoKixD  to  only  for  the  poxpooe  ol  attaining  Jna- 
tioe,  and  will  never  be  allowed  to  prevail  over  tiie  real  &ots,  where  aneh 
allowance  will  work  a  wrong.    Uurfttfi^  Hdr%  v.  Carmadt^  262. 

%  TkAonoNS  OF  A  Day  are  generally  not  considered  in  legal  prooeedingm  and 
the  day  that  a  Jadgment  or  deed  is  dated,  will,  as  a  general  rule,  indade 
the  whole  of  th»t  day;  bat  where  two  persons  claim  the  same  tract  of 
land  from  a  common  scarce^  by  different  oonvejranoea,  ezecnted  on  the 
same  day,  the  time  of  day  such  conveyances  were  execnted  may  be 
proved,  for  the  purpose  of  showing  who  has  the  better  right.    7(2. 

H  Wbxrb  in  Ejsotmxnt  PLAnrnTV  Claims  Title  under  a  jadgment  dated 
a  certain  day,  and  defendant,  by  deed  from  the  jadgment  debtor,  exeonted 
on  the  flame  day,  and  there  ia  no  proof  that  the  lien  of  the  jadgment  at- 
tached prior  to  the  ezeoation  of  the  deed,  the  defendant  most  prevaiL 
Id. 

TOLL. 

TblA  Tbobouob,  being  against  common  right»  is  not  to  be  ezaoted  from  dtiflsna 
but  npon  good  consideration,  and  under  license  or  authority  from  the 
■Qivereign  power.     Wiidsworik  v.  Bmitii^  625. 

TOW-BOATa 

▲  SioxAL  lOR  A  Tow-boat,  and  its  arrival  in  response,  do  not  constitate  a 
oontraot  between  the  aignaling  vessel  and  the  tow,  l^  which  the  former 
engages  to  be  towed  by  the  latter  to  her  place  of  destination.    Clark  v. 

TREASURER'S  WARRANT. 
See  Liens,  1. 

TRESPASS. 

T^osPAfli  QuABB  Clausum  Freoit  can  be  maintained  only  by  the  person 

who  has  possession  in  fact  of  the  realty  to  which  the  injury  has  besn 


794  Imbel. 

done;  ctte  is  the  proper  remedy  for  an  injnij  dooe  to  the 

interest  of  the  Umdlord,  while  the  property  was  in  the  ponaHion  of  Ub 

tenant.    Ccamom  y.  HaUker^  177. 

TROVER, 

1.  Pailubs  of  a  Cueditor  to  Rkdeuyxr  Pbofkbtt  pledged  to  him  to 
aeonro  the  payment  of  a  debt,  npon  a  tender  of  the  amoont  dne^  renden 
him  liable  in  trover,  for  the  full  value  of  the  property  pledged,  without 
any  dednction  for  his  debt    Bail  v.  Stanley,  263. 

&  RxrusAL  TO  Delivkb  Propkstt  is  not,  per  m,  a  oonveraion  thereof,  and 
one  sued  for  a  conversion  should  be  permitted  to  show  that  his  refnasl 
to  deliver  the  property  was  not  nnoonditiomd,  bnt  was  aooompanied  by 
a  reasonable  qualification  or  requirement     Dent  v.  CAifet,  860l 

S.  An  Absoluts  Refusal  to  deliver  property  creates  an  inferenoe  in  law 
that  there  has  been  a  conversion.    Id, 

4.  Dbclabations  made  bt  a  Pastt,  at  the  time^  in  rssponse  to  a  demaad 
for  the  possession  of  property,  may  be  received  in  evidence  in  his  favor, 
to  show  that  his  refusal  was  qualified  and  reasonable^  and  not  of  a  char- 
acter to  render  him  liable  for  a  conversion.    Id. 

1.  A-  Satisfaction  of  a  Judgment  in  trover  passes  the  title  to  the  defend- 
ant, the  change  so  made  having  rolation  back  to  the  time  of  the  act  of 
conversion  sued  upon,  from  which  period  defendant  will  have  the  bene- 
fit of  all  natural  increase  of  the  property.     WkUe  v.  Martin^  36fi. 

ft.  The  Measube  of  Damages  in  trover  is  the  value  of  the  property  and  in* 
terest  from  the  time  of  conversion.    Id. 

7.  A  Bailee  mat  have  Trover  agadibt  the  Bailor  or  his  vendee,  where 
the  possession  of  the  property  has  been  fraudulently  taken  from  the 
bailee  in  contravention  of  his  rights.    McConneU  v.  MaxweU,  428, 

See  License,  2;  Res  Judicata,  2. 

TRUSTS  AND  TRIJSTEE& 

t  Trust  in  an  Absolute  Devise  may  be  established  l^  parol  proof  of  con- 
temporaneous declarations  of  the  testator  and  subsequent  dedaraticns  of 
the  devisee  in  possession,  that  the  devise  was  made  for  the  benefit  of  a 
third  person  upon  the  devisee's  suggestion  and  promise  to  hold  it  in 
trust,    ffoge  v.  Hoge,  62. 

i.  Devibeb's  Active  or  Pabsivb  Agenct  in  proonring  the  devise  must  be 
shown,  it  seems,  in  order  to  enforce  such  a  trust.    LL 

t.  Trust  in  Favor  of  an  Unincokfobated  Relioioub  or  Gharitabuk 
SociETT  composed  entirely  of  members  resident  within  the  state  is 
valid.    Methoditi  Church  v.  BemingUm^  61. 

i.  If  such  Socibtt  is  not  Oomfosed  Entirblt  of  RaBmENTB  of  the  stated 
the  trust  is  invalid,  as  where  a  conveyance  is  made  "  for  the  use  of  the 
members  of  the  Methodist  Episcopal  church  in  the  United  Statea."    li, 

6.  SlATUTEB  OF  MORTMAIN  ARE  IN  F6RCE  IN  FENNBTLVANIA  OOly  SO  fST  SS 

they  prohibit  dedications  to  snperstitious  uses  and  granto  to  oocporatioos 
wi^ont  a  stotatory  license.    Id. 
6b  Statute  of  48  Elol  is  not  in  force  in  Teajmylftadak,  and  the  equitable 
powers  of  the  court  over  charitable  uses  are  founded,  it  seems^  on 
sity  and  the  oonstitoticn  of  the  coort  rather  than  on  that  statate.  U. 
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7.  TEUsr  Ck>irrRABT  to  ths  Atowzd  Fouor  ow  the  8iAts  will  not  bo 
enforced  throngh  the  equitable  powera  of  the  oonrt.    Id, 

ft.  Pbikgiplb  of  Ct  Pbbs  in  Exxcutino  Tbustb  IB  not  applied  in  Pennsyl- 
TuuAi  becaoae  no  oonrt  posseaaee  the  specifio  powers  neoenary  to  give  it 
effect,  and  becauae  it  is  grossly  revolting  to  a  sense  of  public  justice.    Id, 

0.  Whxrx  ▲  DiGLABXD  Tbust  dt  ▲  DsxD  IS  VoiD,  a  trust  arises  by  im- 

plication in  favor  of  those  who  paid  the  pnrchsse  money.     Id. 

10.  Whsbb  Teust  Pbopektt  is  Mibapplhd  by  the  trustees,  the  remedy  is 
by  a  petition  for  their  removal,  and  not  an  action  at  law  by  the  benefi* 
dary  to  recover  the  property  from  theuL     Id, 

11.  CoNyETAKCE  BT  ▲  Tbitstbx,  in  vioUtion  of  the  trusty  can  not  be  im- 
peached by  a  stranger  to  the  trust.     Coxe  v.  Blanden,  83. 

12.  Okx  GoMiKa  INTO  Possession  of  Trust  Pbopxbtt,  with  notice  of  the 
trust,  shall  be  bound  as  a  trustee.     Kinloch  v.  J'On,  196. 

IS,  Tbustees  abb  Liablb  fob  Pabtino  with  thx  Dominion  of  trust 
property  and  permitting  it  to  be  squandered,  though  the  deed  to  them 
did  not  specify  the  trust  upon  which  it  was  made.     Id, 

14.  TBasTEX  Who  nr  Good  Faith  Pats  out  Monxt  to  discharge  a  lien  on 
land,  may  retain  the  land  as  security,  though  the  transfer  to  him  was  in 
fraud  of  creditors.    McMtekin  v.  Ednumds,  203. 

1&  WoBD  "  Hxnts  "  not  Nbcxssabt  to  create  an  estate  in  fee  in  trustees 
when  such  an  estate  is  clearly  essential  to  the  purposes  of  the  trust. 
Chamberlain  y.  Thomp&on,  390. 

USAGE. 

1.  Evedbnob  of  a  Usaob  among  Bbiok-masonb,  as  to  the  method  of  ascer- 

taining the  number  of  brick  in  a  building  is  inadmissible  in  an  action  on 
a  covenant  to  pay  a  certain  sum  for  laying  brick,  ''counting  the  neat 
brick  in  the  building."    Pavey  v.  Bureh^  682. 

2.  8ucH  GovBNANT  IS  TO  BB  GoNSTBUBD  according  to  the  plain  and  obvious 

meaning  of  the  terms,  as  used  by  the  community  at  large.    Id, 

3.  Ebbob  nr  ADMrmNO  Eyidbnge  q^  suoh  a  Usaob  is  not  cured  by  an  in- 

struction that  the  words  are  to  be  construed  according  to  their  general 
import  and  meaning,  and  not  according  to  their  meaning  among  brick- 
masons,  but  the  jury  should  be  told  that  the  evidence  was  improperly 
admitted,  and  that  they  are  not  to  consider  it.    Id. 

USB  AND  OCCUPATION. 
See  Assumpsit. 

VENDOR  AND  VENDEE. 

1.  Wbxbb  a  Covbnantob  Aobeis  to  Conybt  to  the  covenantee,  by  a  day 
certain,  one  of  several  lots,  to  be  selected  by  the  covenantee,  if  the  latter 
fails  to  make  a  selection  by  that  day,  the  right  to  do  so  passes  to  the 
oovenantor,  and  he  may  tender  a  conveyance  of  either  of  the  lots.  Bell 
V.  Quarles^  280. 

&  A  Salb  of  Onb  of  thb  Lois  Mbmtionbd  in  such  covenant  by  the  cove* 
nantor  after  the  day  fixed  for  the  covenantee  to  make  his  selection, 
amounts  to  an  election  by  the  former  that  the  latter  shall  not  have  the 
lot  sold,  and  a  subsequent  selection  of  that  lot  by  the  covenantee  is  in- 
valid.   Id, 
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t.  Failuke  of  fB*  CovxNAiiTiB  TO  SxLBCT  ft  lot  prior  to  the  daj  ihai  tbm 
eoyenantor  was  bound  to  convey,  will  not  defeat  bis  zigbt  to  leunffsr 
damages,  if  the  latter  fails  to  tender  bim  a  deed  of  one  of  the  lota.    hL 

4.  MxASU&B  or  Dam AOB8  in  snch  action  wonld  be,  where  no  demand  is  madt 
on  the  covenantor  to  oonvey  any  particalar  lot,  the  value  of  any  nnsold 
lot,  and  interest  from  the  oommencement  of  the  action.    Id, 

6.  Vendor  must  Prep  abb  thb  Dbed  under  a  contract  to  execute  and  deliw 
a  good  and  sufficient  deed.     Tuwey  v.  Ashley^  620. 

ft.  CoinitACT  TO  Givb  a  *'  good  and  sufficient  warrant  deed  " is  satisfied  hf 
a  valid  warranty  deed  conveying  such  title  as  the  grantor  baa.    I<L 

?•  Obantob's  Want  OF  TrriiB  constitutes  no  breach  of  such  an 
Id. 

VKEDICrr. 

▲  Vebdict  18  NOT  Void  fob  Ungebtaintt,  which  awards  the  debi 
tioned  in  the  declaration  and  interest  subject  to  specified  credit 
nU  V.  Wills,  316. 

VOLUNTAEY  OONVEYAKCES. 

L  VoLUNTABT  GoNTBTANCS  CAN  NOT  BB  AvoiDBD  by  a  Creditor  who  coold 
be  otherwise  paid  out  of  bis  debtor^s  estate.    Eigleberger  v.  Kiblar,  198. 

%  BirpiNBNESS  OF  Cbeditob  in  remaining  inactive  ten  years,  and  permittiiig 
his  debtor's  property  to  be  taken  under  junior  claims,  precludes  the  for> 
mer  from  obtaining  relief  in  equi^  against  a  voluntary  conveyance  made 
by  the  debtor.    Id. 

t,  VoLUNTABT  CoNYXTANCB  made  by  a  grantor,  then  embarrassed  by  debti^ 
is  void  as  against  his  creditors.     WhiUlesey  v.  McMahon,  382. 

4.  Pbopbbtt  Pubohased  bt  a  Dbbtob,  and  at  his  request  conveyed  to  bis 

children,  may  be  reached  by  his  creditors  in  equity,  although  the  debt- 
or's object  was  to  repay  bis  children  certain  moneys  received  and  used 
by  him,  which  he  acquired  by  his  wife,  who  was  their  mother.    JdL 

VOUCHEE. 
See  Covenants  in  DsEDei  1. 

WABJEtANTY. 
See  Covenants  in  DEEDSi 

WATER  RIGHTa 

L  Flqatino  Tdcbeb. — Owner  of  land  is  not  the  owner  of  timber  floating  in 
a  stream  running  over  his  land,  but  has  an  exclusive  rjght  to  seise  such 
wood.     Rogers  v.  Judtl,  299. 

5.  The  Measure  of  Damage   for  seizing  such  timber  by  another  is  ths 

injury  to  the  land-owner*s  exclusive  right»  that  is,  what  bis  chance  cl 
seizing  the  timber  was  worth.     Id, 
3.  One  who  has  Acquired  a  Prescriftivb'  Right  to  construct  a  dam  on 
a  stream  must  nevertheless  use  ordinary  care  and  diligence  in  ma.lrit^ 
repairs  in  the  dam  so  as  not  to  injure  those  below.    Lapham  v.  Curtia, 

8ia 

i.  Reparian  Proprietor  has  the  right  to.  the  general  flow  of  the  water  in 
its  natural  mode  and  course,  unless  this  right  has  been  limited  or  de- 
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•troyed  by  an  appropriation  and  adyene  nae  thereof  by  some  other  per- 
son, oontinued  sufficiently  long  to  create  a  right  in  the  adverse  holder. 
Buddington  v.  Bradley,  386. 

K  BiPASiAN  Profbhtob's  Right  is  not  Ldotid  to  the  mode  or  quantity 
o!  his  previous  usei  Hence  it  is  no  defense  to  an  action  for  diyeiting 
water  from  a  riparian  proprietor,  to  show  that  na  injury  would  hava 
accrued  to  him  if  he  had  not  changed  the  manner  or  extent  of  his  use, 
because,  independent  of  any  particular  use  of  or  for  it,  he  has  the  right 
to  the  flow  of  the  water  on  his  own  land  without  diminution  or  altera- 
tion.   Id, 

C  RivxBS  ABOTi  TBV  Flow  ov  ths  Tidb  ABB  Pbitati^  but  if  sufSoiflntly 
large  to  be  of  public  use  in  transporting  property,  axe  highways  over 
which  the  pubHc  have  a  common  right,  in  subservience  to  which  the 
private  ownership  of  the  soil  is  to  be  enjoyed.  Wadtworth  v.  Smitht 
625. 

7.  OwKEB  or  TRB  Bavkb  cak  vot  Lawfully  Obstruct  such  a  stream,  or 
exact  toll  from  citiiens  using  it  as  a  highway.    Id, 

%  Iv  Such  Stbbax,  nr  m  Natobal  State,  is  vot  FLOATABLl^  not  being 
susceptible  of  use  as  a  highway,  it  is  absolutely  private,  and  though 
made  floatable  by  the  owner  by  artificial  means,  is  not  subject  to  puUio 
usei    Id, 

%  OwRBB  OF  Lanb  ov  Both  Sidbs  of  a  stream  is,  in  common  presumption, 
the  owner  of  the  whole  stream,  and  the  burden  of  proof  ia  on  one  claim- 
ing an  easement  over  it  to  show  his  right.    Id, 

lOl  OwNBB  OF  SUCH  A  Stbbam  MAT  Pbbmit  othors  to  pass  over  it  under  an 
agreement  for  compensation.    Id, 

IL  Aorxbmbnt  WILL  BB  IMPLIED  BT  Onb  Usoto  suoh  Stream  to  pay  a 
reasonable  sum  therefor,  in  the  absence  of  an  express  promise.    Id, 

WAYa 

L  OmiTiNO  to  Bbmovb  as  Obstbuctioh  in  a  way,  placed,  there  by  the  de- 
fendant, is  not  an  abandonment  thereof;  otherwise,  had  the  plaintifl 
himself  erected  the  obstruction.    Bogert  v.  Sieioartf  296L 

i.  EziarBNGB  OF  OTHBB  Obstbugtioks  to  plaintiff's  way  is  no  bar  to  hia 
recovery,  where  such  other  obstructions  are  not  considered  in  estimat- 
ing damages.     Id, 

iL  Mbasubb  of  Damaobs  fob  Obsibuoiing  a  way  is  the  plaintiff's  injuiy 
sustained  by  loss  of  the  use  of  the  entire  way;  the  mere  value  of  the 
way  up  to  some  further  obetmotion  is  not  the  proper  rule.    Id, 

WILLS. 

L  KuNOUPAnvB  WnjJB  are  tolerated  but  not  favored,  and  their  admission  to 
probate  must  be  preceded  by  proof  of  strict  compliance  with  the  statnte 
in  every  particular.     TamalTs  Will,  116. 

SL  TESrAMBBTART  Capacitt  of  the  maker  of  a  nuncupative  will,  and  the  oni- 
muB  teaiandif  must  be  shown  by  clear  and  indisputable  evidence.    Id, 

t.  Ibstbumbiit  Pbofouhded  as  a  Nukoupativb  Will  must  be  clearly  shown 
to  oontain  the  true  substance  and  import  of  the  alleged  nuncupation.    Id, 

i.  Two  Witztessbs  to  Nuncupativb  Will  are  required,  who  must  both  be 
present  at  the  making  thereof,  and  hear  the  testator  call  both  or  on  two 
or  more  persons  then  present  to  remember  that  such  is  his  will.    Id, 
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6.  BooATio  TunuM  ov  a  NmrcfUPAnya  Will  need  not  be  in  any  wtor 

timilar  form  of  worda.    Id. 
ft.  NuKOUPATiyB  Will  must  be  made  i»  esefremlt,  and  wbea 

neither  time  nor  opportunity  to  make  a  written  will.  If  one  baa  for  a 
long  time  aofEerad  from  pnlmonary  oonanrnption,  and  Uvea  for  nine  dnyi 
after  the  alleged  nnncapation,  it  oan  not  be  admitted  to  probate  aa  Ui 
will    Id. 

7.  ThsBhoxjshStatutb  or  Wnxs  were  originally  in  force  in  Ptenijlvania. 

Oirard  v.  PhOaddphia,  145. 

8.  Lands  can  not  bb  Dkvisid  mileaa  the  teatator  oonld  oonrvy  tiiem  at  the 

time  of  making  his  wilL    Id. 
0.  Ator-aoquibxd  Lanimi  do  not  PAfli  by  a  reaidaary  deriae^  mithm^  the 
teatator  dedaiea  in  a  oodieil  hia  intention  to  paaa  by  hia  will  all  the  nal 
estate  he  may  thereafter  porchaae.    Id. 

10.  In  Constbvino  a  Will,  evidence  of  the  intention  of  tha  testator  ia  to  be 
aoQght  from  the  words  of  the  will,  not  alkmdt.     Tkeatt  y.  TkeaU,  SOL 

11.  Idem.— OoNraBUonoN  and  Intwrfrwation  ahoold  not  be  leamied  to 
where  the  intention  of  the  teatator  is  clothed  in  nneqniTOoal 
sions.    Id. 

12.  Thxbb  18  NO  Ga8B  Raisbd  lOB  TEN  Wm  TO  Slbot  between  the 

fits  conferred  by  the  will  of  her  hnsband,  and  her  ri|^t  to  half  of  tte 

commonity  property,  where  the  will,  after  certain  spedfio  legacies  con- 

bladea  that  the  teatator  deairea  that  the  remainder  of  hia  property,  both 

real  and  personal,  ahoold  be  divided  equally  between  hia  wife  mid  col* 

lateral  relatiwia.    In  sooh  oaae,  the  right  of  the  wif e^  in  addition  to  bar 

half  of  the  community  property,  ia  to  one  half  of  the  hnabandls  halt 

Id. 

See  Grabixablb  Una;  hwakmrn  and 

WrCNESSBS. 
See  BoHDa,  6;  Wnui  i^ 
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